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APPELLATE  DIVISION. 
First  Divisional  Court. 

The  Hon.  SirWilliam  Ralph  Meredith^  C.J.O. 
"       "     John  James  Maclaren,  J.A. 

James  Magee,  J.A. 
**        *'     Frank  Egerton  Hodgins,  J.A. 
"        "     WilliamJNassaij  Ferguson,  J.A. 

Second  I>imsional  Court. 

The  Hon.  Richard  Martin  Meredith,  C.J.C.P. 
*'        "    Byron  Moffatt  Britton,  J.* 
"        "     William  Renwick  Riddell,  J. 
"        "     Francis  _RoBERT  Latchford,  J. 
"        "     William|Edward  Middleton,  J. 

HIGH  COURT  DIVISION. 

The  Hon.  Sir  Glenholme  Falconbridge,  C.J.K.B.,  President.f 

"  Sir  William  Mulock,  K.C.M.G.,  C.J.  Ex. 

"        "  Roger  Conger  Clute,  J. 

"        "  Robert  Franklin  Sutherland,  J. 

'*        "  Hugh  Thomas  Kelly,  J. 

"        "  Haughton  Lennox,  J. 

"       "  Cornelius  Arthur  Masten,  J. 

"        "  Hugh  Edward  Rose,  J.  - 

"        "  William  Alexander  Logie,  J. 

♦Retired  January,  1920. 

fDied  8th  February,  1920. 
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MEMORANDA 


In  January,  1920,  The  Honourable  Mr.  Justice  Byron  Moffatt 
Britton  retired  from  the  Bench. 

On  the  26th  January,  1920,  John  Fosberry  Orde,  of  the  City 
of  Ottawa,  in  the  Province  of  Ontario,  one  of  His  Majesty's 
Counsel  learned  in  tne  law  for  the  said  Province,  was  appointed 
a  Judge  of  the  Supreme  Court  of  Ontario  and  a  member  of  the 
High  Court  Division  of  the  said  Court  and  ex  officio  a  member  of 
the  Appellate  Division  of  the  said  Court,  in  the  room  and  stead 
of  the  Honourable  Mr.  Justice  Britton,  retired. 

On  the  8th  February,  1920,  The  Honourable  Sir  Glenhohne 
Falconbridge,  Chief  Justice  of  the  King's  Bench,  died. 


CALL  TO  THE  BAR. 


eoth  November,  1919: 

Robert  Brown  Law,  Ernest  Graeme  Joy,  Alexander  Joseph 
Donnelly,  Norman  Howell  Treadwell,  John  Leigh  Bishop,  Ralph 
Joseph  Haffey,  Collamer  Chipman  Calvin,  Reuben  Lieberman, 
Joseph  Symoune  Plouffe^  John  Aloysius  Ryan,  Bernard  Henry 
Furiong,  James  Henry  Pedley,  Arthur  Greig  Stewart,  Austin 
Matthew  Latchford,  Philip  Harvey  Chrysler,  Walter  Hepburn 
Thompson,  Charles  Comiiland  Martin,  Frederick  Robinson  Mar- 
shall, Joseph  Hilley,  Harry  Gordon  Keen,  Cyril  Middleton  Smith, 
Philippe  Joseph  Dubois,  Robert  James  O'Reilly,  Russell  Albert 
Stewart,  William  Fitzgerald  Ward,  Jacob  David  Pearlstein, 
Harold  George  Fox,  William  Ross  Macdonald,  Thomas  Kelso 
Creighton,  Harold  Coleman  Walker,  William  John  Reilley. 

Uih  January,  1920: 

Goldwin  Corlett  Elgie,  Leonard  D'Arcy  Hinds. 
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5th  February,  1920: 

Harry  John  Macdonald,  Roy  Harvey  Miinro,  Francis  Patrick 
Brennan,  Kenneth  Duncan  McKenzie,  Harold  James  Bums, 
Hugh  Clayton  Cameron,  Hugh  John  McNulty,  William  Hazell, 
Francis  David  Ungaro,  John  Judah  Glass,  Frederick  Harold 
McCaUum,  Charles  Sydney  Morgan,  Edward  Lavin  Girroir, 
Edmimd  Freeman  Newcombe. 

18th  March,  1920- 

Benjamin  Luxenberg. 


ERRATA. 


Page  143,  14th  line  from  top,  for  '74"  read  "71." 

Page  162,  2iid  line  from  top, /or  "Doc"  read  "Roe." 

Page  206,  18th  Une  from  top,  for  "54"  read  "53." 

Page  265,  head-note, second  line  from  end,/or  "29  O.L.R."  read  "29  O.R." 

Page  358,  head-note,  third  line  from  end,  for  "18  JA.R.  4"  read  "IS 
A.R.  435." 

Page  372,  head-note,  ninth  line  from  end,  for  "40  U.C.R.  418"  read  "8 
A.R.  355." 
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Isaacson,  In  re [1896]  1  Q.B.  333.  .247,  251, 256,  259 


Jackson  v.  Hughes 2  O.W.N.  16. ... , 315 
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King  V.  Hoare 13  M.  &  ^V.  494 261, 262 

Kingston,  City  of,  v.  Kingston  Ports- 
V    mouth  and  Cataraqui  Electric  R.W. 
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Newcombe,Re 42  O.L.R.  590 330 
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Noble  V.  Township  of  Esquesing 41  O.L.R.  400,  41  D.L.R.  W. . 

216,217,222,223,226 
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Osgoode,  Township  of,  v.  York 24  Can.  S.C.R.  282 139 

Oskey  v.  City  of  Kinteton 32  O.L.R.  190,  20  D.L.R.  959.   105 

Ottawa,  City  of,  and  Provincial  Board  of 

Health,  Re 33  O.L.R.  1,  20  D.L.R.  531 .. . 

587  591  593  596 
Ottawa  Electric  Co.  v.  Brenxian . , 31  Can.  S.C.R.  311 ..!....'....'  401 

P. 

Pacific  Coast  Coal  Mines  v.  Arbuthnot . .  36  D.L.R.  564,  33  W.L.R.  487, 

[1917]  A.C.  607 617,633 

Panoutsos  v.  Raymond  Hadley  Corpora- 
tion of  New  York [1917]  2  K.B.  473 427 
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Parker  v.  Birks 1  K.  &  J.  156 7 

Parker  v.  Felgate 8  P.D.  171 69,  75,  76 
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Pearce  v.  Morris L.R.  5  Ch.  227 528 

Peebles  v.  Hyslop 30  O.L.R.  511,  19  D.L.R.  664.  538 

Peebles  v.  Oswaldtwistle  Urban  District 

Council [1897]  1  Q.B.  625 594 
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Perera  v.  Perera [1901]  A.C.  354 69,  76 

Perkins  v.  Vanderlip 11  Gr.  488 530 

Perry  v.  Merritt L.R.  18  Eq.  152 369 
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Mills  Co 18  D.L.R.  786 105 
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Philadelphia  Wilmington  and  Baltimore 
R.R.  Co.  V.  Philadelphia  and  Havre 
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U.S.)209 568 

Pickering  v.  Ilfracombe  R.W.  Co L.R.  3  C.P.  235 254 

Plant  V.  Township  of  Normanby 10  O.L.R.  16 269,  270 

Piatt  V.  Mendel 27  Ch.  D.  246 526 

Plomley  v.  Felton 14  App.  Cas.  61 346,  350 

Porter  v.  Freudenberg [1915]  1  K.B.  857 105 

Poulett  V.  Hill [1893]  1  Ch.  277 294 

Powell  V.  Bank  of  Upper  Canada 11  U.C.C.P.  303 2 
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Powell  v.  Birmingham  Vinegar  Brewery 

Co [1896]  2  Ch.  54 15 

FoweUv.Iioyd '.   iy.&J.427 196 

Powell  V.  Vickere  Sona  A  Maxim  Limited  [1907]  1  K.B.  71 167 

Powerv.  Banks [1901]  2  Ch.  487 561 

Prater,  In  re 37  Ch.  D.  481 341,  344,  345 

Price  V.  Moulton.  . . ; 10  C.B.  561 261,  262 

Public  Works  and  Contract  Co.  Limited, 

In  re 4  Times  L.R.  670 282,  284 


Quarman  v.  Burnett 6  M.  &  W.  499 166 
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missioners for  the,  v.  Colt 22  A.R.I 139 

R. 
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Randell,  In  re 38  Ch.  D.  213 549 

Rathbone  v.  ]Vfichael 20  O.L.R.  503 582 
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47  D.L.R.  561 .  .265, 270, 271,  273 

Rayner  v.  Preston 18  Ch.  D.  1 139 

Readhead  v.  Midland  R.W.  Co L.R.  2  Q.B.  412,  L.R.  4  Q.B. 

379 33 

Reddaway  v.  Banham [1896]  A.C.  199 14 

Regina  y.  All  faints  Wigan   (Church- 
wardens)    1  App.  Cas.  611 593 

Regina  v.  Guardians  of  Lewisham  Union  [1897]  1  Q.B.  498. .  587,  593,  596,  597 

Regina  v.  Hiscox 44  U.C.R.  214 60 

Re^a  v.  Inhabitants  of  Birmingham. . .  6  Q.B.  210 213 

Regina  v.  Inhabitants  of  High  Halden.. .  1  F.  &  F.  678 .\  274 

Regina  v.  Lamboum  Valley  K.W.  Co:  . .  22  Q.B.D.  463 693 

Regina  v.  Leicester  Union [1899]  2  Q.B.  632 693 

Regina  v.  Mayor  of  Rochester 7  E.  A  B.  920 592 

Regina  v.  Rogers 3  Q.B.D.  28 19, 20,  23 

R^ina  v.  Staines  Union 62  L.J.Q.B.  640 592 

Regina  v.  Weir 3  Can.  Crim.  Cas.  102 389 
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Rex  V.  Avon 45  O.L.R.  683 382,  384 

Rex  V.  Barlow [1918]  1  W.W.R.  499 393 

Rex  V.  BaskerviUe [1916]  2  KB.  668 611 
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Rex  V.  Bright. [1916]  2  KB.  441 389 

Rex  V.  Butterworth 13  O.W.N.  263 49,  52,  57,  69 

Rex  V.  Dagenais 23  O.L.R.  667,  18  Can.  Crim. 

Cas.  287  384  393 

Rex  V.  Demetrio 3  O.W.N.  602,  20  Can.  Crim.' 

'  Cas.  318,  1  D.L.R.  515 .  .382,  385 
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Rex  V.  Graf 19  O.L.R.  238 382,  384 
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Majesty's  Treasury [1909]  2  KB.  183 595 
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Rex  V.  Mackay 40  D.L.R.  37,  29  Can.  Crim. 

Cas.  194 48 

Rex  V.  MacLaren 39  O.L.R.  416 436,  450 

Rex  V.  Morrison 29    Can.    Crim.    Cas.    6,    38 

D.L.R.  568 611 

Rex  V.  Rankin 45  O.L.R.  96 139 

c — 46  0,L.B. 
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Rex  V.  RatB 21  Can.  Crim.  Caa.  343 6U 

Rex  V.  Walker 16  Can.  Crim.  Cas.  77 611 

Rex  V.  Woollatt 11  O.L.R.  544 55 

Rex  ex  rd.  Moore  v.  Hamill 7  O.L.R.  600 302 

Rich  V.  Melancthon  Board  of  Health ....  26  O.L.R.  48,  2  D.L.R.  866 . . 

217  218  226  593 

Richardson  v.  Langridge 4  Tajint.  128.-. '. . .  .'.149,'  152 

Richardson  v.  Urban  Mutual  Fire  Insur- 
ance Co 28  D.L.R.  12 149 
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Ronson,  Re 15  O.W.N.  1 7 

Rose  V.  Peterkin 13  Can.  S.C.R.  677.  .  .537,  538,  543 

Rose  V.  Scott 17  U.C.R.  385 2 

Rose  V.  Township  of  West  Wawanosh. . .  19  O.R.  294 56 

Ross  V.   Scottish  Union  and  National 

Insuraflce  Co 41  O.L.R.  108,  58  Can.  S.C.R. 

169 291,292 

Ross  V.  Township  of  London 20  O.L.R.  578 593 

Rpss  V.  Yokes 1  O.W.N.  261 315,  317 

Royal  Insurance  Co.  v.  City  of  Montreal  Q.R.  29  S.C.  161 61 

Rudd  V.  Harper 16  O.R.  422 361 

Ruddy  V.  Toronto  Eastern  R.W.  Co. . . .  38  O.L.R.  556,  33  D.L.R.  193.  394 


St.  Patrick's  Market,  Re 1  O.W.N.  92 546,  548 

Sanford,  In  re [1901]  1  Ch.  939 368 

Sangster  v.  T.  Eaton  Co 25  O.R.  78,  21  A.R.  625 31,  34 

Saskatchewan  Land  and  Homestead  Co. 

V.  Moore. . : 6  O.W.N.  100,  16  D.L.R.  871, 

26  0.W.R.  160 618 

Saunders  v.  City  of  Toronto '26  A.R.  265 154, 155, 157 

Sawyer  v.  Prinde 18  A.R.  218 426 

Schaffenius  v.  Goldberg [1916]  1  KB.  284 105 

Scholes  V.  North  London  R.W.  Co 21  L.T.R.  835 135 

Scott  V.  Swanson 39  Can.  S.C.R.  229.  .  .113, 117,  528 

Sellars  v.  Village  of  Dutton 7  O.L.R,  646 587,  593,  596 

Sercombe  v.  Towtiship  of  Vaughan 45  O.L.R.  142,  46  D.L.R.  131 . 
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Sharp  V.  Grey 9  Ring.  457 32 

Sharpness  New  Docks  and   Gloucester 

and  Birmingham  Navigation  Co.  v. 

Attorney-General [1915]  A.C.  654 265,  274,  276 

Sheffield,  Earl  of,  v.  London  Joint  Stock 

Bank 13  App.  Cas.  333 545 

Sheldon  and  Kemble,  Re 53  L.T.R.  527 368 
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DBtBRMINBD   IN  THB 

SUPREME  COURT  OP  ONTARIO 

(APPELLATE  AND  HIGH  COURT  DIVISIONS), 


[APPELLATE  DIVISION.]  W^ 

Jane  28). 
WOOLLINGS  v.  BaBR. 


ChoUd  Mortgage — Description  of  Goods  Mortgagedr-^t^fficiency — IderUificalion 
of  Property — Inquiriee--Oral  Evidence — Question  of  Fad^-BtUs  of  Sale 
and  ChaUd  Mortgage  Act,  R,S.O.  1914,  ch.  196,  sec.^  lO^Inlerpleader 
Issue — Findings  of  Trid  Judge— Apped. 

H  there  is  sufficient  material  on  the  face  of  a  chattel  mortga^^  to  indicate 
how  the  mortgaged  property  may  be  identified,  after  proper  mquiries  have 
been  made,  the  reauirements  of  sec.  10  of  the  BiUs  of  Sale  and  Chattd 
Mortpie  Act,  Rj.O.  1914,  ch.  135,  are  satisfied.  Whether  or  not  a 
description  is  sufficient  to  enable  the  mortgaged  goods  to  be  distinguished, 
is  a  question  of  fact;  and  oral  evidence  throwing  light  upon  the  question 
of  fact  is  not  to  be  excluded  whenjthat  question  has  to  be  judicially  deter- 
mined. 

Hovey  v.  Whiiing  (1887),  14  Can.  S.C.R.  616,  followed. 

In  this  case,  where  the  description  in  the  chattel  mortgage  covered  (inkr 
alia)  the  mortgag;pr'8  entire  stock  of  horses  in,  around,  or  upon  the  camps 
in  or  connected  with  the  logging  and  pulpwood  operations  of  the  mortgagor, 
in  a  locality  described  as  "the  vicinity  of  Long  Lake  and  the  navigaJble 
rivers  tributary  thereto,  in  the  district  of  Temiskaming,"  and  certain 
horses  seixed  under  execution  against  the  mortgagor  were  claimed  by  the 
mortgagee  under  the  mortgage,  it  was  held,  that  the  description  in  the 
chattel  mortgage,  with  the  evidence  adduced  at  the  trial  of  an  issue  as  to 
the  ownership  of  the  goods,  was  sufficient  to  identify  the  horses  as  covered 
by  the  chattel  mortgage. 

Judgment  of  the  Judge  of  the  District  Court  of  the  District  of  Temiskaming, 
finding  the  issue  in  favour  of  the  chattel  mortgagee,  affirmed. 

Appeal  by  the  defendant  from  the  judgxrent  of  the  Judge  of 
the  District  Court  of  the  District  of  Ten^iskan^ing,  finding  in 
favour  of  the  plaintiff  an  interpleader  issue  as  to  the  ownership 
of  goods  seized  by  the  Sheriff  of  the  District  of  Temiskairing 
under  the  execution  of  the  defendant  and  claiiced  by  the  plaintiff 
imder  a  chattel  mortgage. 

February  12  and  13.    The  appeal  was  heard  by  Meredith,  ' 
C.J.O.,  Maclaren,  Maqee,  HodginS;  and  FergusoN)  JJ.A. 
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•    • 

^PP- ^"  Peter  White,  K.fi,  for  the  appellant,  argued  that  this  case  waa 

_        not  like  ^un«v.  Lorn/ (1916),  35  O.L.R.  502,  27  D.L.R.  337.    The 

WooLUNGB    description  <^  the  goods  did  not  sufficiently  identify  them.    He 
BiUBB.       referred  to  Hiwey  v.  WhUing  (1887),  14  Can.  S.C.R.  515,  561, 
et  seq.y,  and*the  cases  on  description  there  cited  and  discussed. 

A.G.  Slaght,  for  the  respondent,  the  plaintiff,  argued  that  the 
case  at  bar  was  not  distinguishable  from  the  Hunt  case,  supra,  ad 
argued  by  the  appellant.  On  the  question  of  the  sufficiency 
*•'  of  the  description  of  the  goods,  he  referred  to  the  Havey  case, 
supra,  per  Gwynne,  J.,  pp.  560-570.  He  also  referred  to  the  fol- 
lowing cases  as  direct  authority  in  favour  of  the  respondent: 
Thomson  v.  Quirk  (1889),  18  Can.  S.C.R.  695,  696;  McCaU  v. 
Wolff  (1885),  13  Can.  S.C.R,  130;  Rose  v.  ScoU  a859),  17 
U.C.R.  385.  [Maclarbn,  J.A.,  referred  to  a  description  of  a 
<djnilar  kind  which  had  been  held  good  in  Imperial  Paper  Mills 
of  Canada  Limited  v.  Quebec  Bank  (1912),  26  O.L.R.  637,  6 
D.L.R.  475;  S.  C,  in  the  Privy  Council  (1913),  83  L.J.P.C. 
67,  110  L.T.R.  91,  13  D.L.R.  702.]  Reference  was  also  made 
to  Fraser  v.  Bank  of  Toronto  (1860),  19  U.C.R.  381;  Poweli 
V.  Bank  of  Upper  Canada  (1861),  11  U.C.C.P.  303;  MiUs  v. 
King  (1864),  14  U.C.C.P.  223. 

White,  in  reply,  argued  that,  under  sec,  5  of  thie  Bills  of  Sale 
and  Chattel  Mortgage  Act,  the  money  for  which  the  security  is 
given  must  be  due,  or  accruing  due — ^in  this  case  it  night  never 
become  payable.  Under  the  Act  itself,  and  the  decided  cases,  the 
description  is  too  wide  to  satisfy  the  statutory  requirements:  see 
the  Imperial  Paper  MiUs  case,  supra,  in  26  O.L.R.  at  p.  654. 
There  is  no  section  in  the  Bank  Act  corresponding  to  sec. 
10  of  the  Bills  of  Sale  and  Chattel  Mortgage  Act — a  form, 
merely,  is  provided  by  sec.  88:  see  Falconbridge's  work  on 
the  Bank  Act  at  pp.  188,  189.  Reference  was  also  miide  to 
Clarksonv.  Dominion  Bank  (1917),  40  O.L.R.  245,  38  D.L.R.  232. 

June  23.  The  judgment  of  the  Court  was  read  by  Fergu- 
son, J.A.: — On  this  appeal  we  reserved  judgment  on  the  appel- 
lant's contention  that  the  description  contained  in  the  claimant's 
mortgage  did  not  satisfy  the  requirements  of  sec.  10  of  the  Bills  of 
Sale  and  Chattel  Mortgage  Act,  R.S.O.  1914,  ch.  135.  This  sec- 
tion reads: — 
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"  Every  mortgage  and  every  conveyance  or  agreement  required     ^^'  ^• 

to  be  registered  imder  this  Act  shall  contain  such  sufficient  and        

full  description  of  the  goods  and  chattels  that  the  same  may  be    ^oolun6b 
thereby  readily  and  easily  known  and  distinguished."  Babb. 

The  description  in  the  chattel  mortgage  reads  as  follows: —       Fer^o^iA. 

"All  and  singular  the  goods  and  chattels  particularly  nrenr 
tioned  and  set  forth  in  the  schedule  endorsed  hereon  (or  hereunto 
annexed)  and  marked  with  the  letter  A,  all  of  which  said  goods 
and  chattels  now  are  the  property  of  the  said  mortgagor  and  are 
situate  in,  around,  and  upon  the  premises  known  as  logging  and 
pulpwood  camps  situate  at  and  in  the  vicinity  of  Long  Lake  and 
the  navigable  rivers  tributary  thereto,  in  the  district  of  Temis- 
kaming." 

Schedule  A,  referred  to : — 

"The  entire  stock  of  horses,  waggons,  sleighs,  harness,  blankets, 
tools,  and  other  logging  and  pulpwood  camp  eqmpment,  including 
all  meats,  groceries,  and  provisions  of  every  nature  and  kind  in  or 
connected  with  the  said  logging  or  pulpwood  camps  or  logging  or 
pulpwood  operations  carried  on  by  the  mortgagor  on  the  shores  of 
and  in  the  vicinity  of  Long  Lake  and  the  navigable  streams  tribu- 
tary thereto,  in  the  district  of  Temiskaming." 

Mr.  White  contended  that,  under  the  foregoing  description, 
the  mortgaged  goods  could  be  identified  only  by  their  location, 
and  that  the  description  of  the  locality  was  so  indefinite  that  this 
could  not  be  done  readily  aflid  easily.  The  witnesses  at  the  trial 
foimd  no  practical  difficulty  in  identifying  the  horses  seized  as 
being  part  of  the  mortgagor's  entire  stock  of  horses  in,  around, 
upon,  or  connected  with  the  logging  or  pulpwood  camps  or  logging 
or  pulpwood  operations  carried  on  by  the  mortgagor  on  the  shores 
of  and  in  the  vicinity  of  Long  Lake  and  the  navigable  streams 
tributary  thereto,  in  the  district  of  Temiskaming. 

After  a  perusal  of  the  authorities  cited  and  those  collected  and 
discussed  in  Barron  and  O'Brien  on  Chattel  Mortgages  and  Bills 
of  Sale,  2nd  revised  ed.,  it  seems  to  me  that  if  there  is  sufficient 
material  on  the  face  of  the  mortgage  to  indicate  how  the  property 
may  be  identified,  after  proper  inquiries  are  made,  the  statute 
has  been  complied  with — Ritchie,  C.J.C,  in  Hovey  v.  Whiting , 
14  Can.  S.C.R.  515,  at  p.  520.  In  the  same  case,  Gwynne,  J.,  at 
p.  567,  says:  "Whether  or  not  a  description  is  sufficient  to  enable 
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*PP- ^*^*     the  goods  mortgaged  to  be  distinguished  within  the  meaning  of 

the  statute,  is  always  a  question  of  fact  and  not  of  law."    And  at 

WooLUNGB    p  ggg.  "The  statute  never  intended,  in  my  opinion,  to  exclude 
Bars.       oral  evidence  of  circumstances  surrounding  the  execution  of  the 
ZiJk.  mortgage  and  throwing  light  upon  the  question  of  fact  to  be  deter- 
mined/' 

Applying  these  principles  to  the  description,  I  see  no  difficulty 
in  readily  and  easily  identifying  the  horses  mortgaged.  The 
description  covers  the  mortgagor's  entire  stock  of  horses  in,  around, 
or  upon  the  camps  in  or  connected  with  the  logging  and  pulpwood 
operations  of  the  mortgagor  in  the  locality  named;  and  it  was  to 
my  mind  a  pure  question  of  fact  whether  or  not  the  horses  of  the 
mortgagor  were  at  the  time  of  the  mortgage  in  or  around  the 
camp-premises  connected  with  these  operations.  The  learned 
trial  Judge  appears  to  have  had  no  difficulty  in  identifying  the 
horses;  and,  imless  we  are  satisfied  that  his  conclusion  on  this 
question  of  fact  was  erroneous,  we  should  not,  I  think,  reverse  it. 
I  am  not  satisfied  that  he  was  wrong:  on  the  contrary,  my  study 
of  the  mortgage  and  the  evidence  brings  me  to  the  same  con- 
clusion. 

I  would  dismiss  the  appeal  with  costs. 

Appeal  dismtMed. 


1919  [APPELLATE  DIVISION.! 

Jime23,  ^  Cent. 

WiU — ConBtrttdion—Oifl  to  ChUdrerir-Gift  over  in  Event  of  Testatrix' Dying 
wUhotU  Issue  or  Children  Dying  without  Issue — Children  Surviving  Moth^ 
— Absolute  Interest  Subject  to  be  Divested  in  Event  of  Death  of  Children 
Lemnng  no  Issue  Surviving — Wills  Ad,  sec.  SS — Poufer  of  Sale  of  Real 
Estate — Exercise  by  Executors — Devolution  of  Estates  Act,  sec.  14 — Death 
of  Executors — Executor  of  Last  Surviving  Executor — Administrator  witk 
Wm  Annexed— Trustee  Act,  sec.  46— Interest  of  Infants— Approval  of 
Official  Guardian  or  Order  of  Judge-^Devolution  of  Estates  Act,  sec.  19 — 
Proceeds  of  Sale— Period  of  Distribution. 

By  the  will  of  the  testatrix,  executors  were  appointed  and  all  the  real  and 
personal  estate  of  the  testatrix  was  given  "to  the  child  or  children  that 
may  be  born  to  me  during  my  present  marriage  .  .  .  sub  ject  to  the  payment 
of  one-half  of  the  annual  income  .  .  .  to  mv  .  .  .  husband  during  his 
lifetime  ...  In  the  event  of  my  death  without  issue  or  in  the  event 
of  my  cUld  or  children  dying  without  issue  I  give  all  my  real  and  personal 
estAte  to  my  father,  mother,  brothers  and  sisters  in  equal  shares  subject 
to  the  payment  of  one-third  of^he  annual  income  ...  to  my  said  husband 
during  his  lifetime  ...    I  authorise  my  executors  to  seU  and  convert 
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yi 


into  mon^  such  real  and  personal  estate  as  they  will  think  proper  in  their  1010 

discretion  and  to  invest  the  money  thus  arising  ...  in  trust  for  the  child  — — 

or  children  to  be  born  of  my  present  marriage  .  .  .  and  in  the  event  that  Bjd  - 

no  child  should  be  bom  to  me  during  this  present  marriage  ...  or  in  the  C016. 
event  of  the  death  of  the  child  or  children  to  be  bom  of  the  present  marriage 
,  .  .  dying  without  issue,  in  trust  for  my  father,  mother,  brothers  and 
sisters  in  equal  shares."  The  testatrix  died  in  1896,  leaving  her  surviving 
two  children,  issue  of  the  marriage  referred  to  in  the  will,  leaving  also  a 
brother  and  five  sisters: — 

Hdd  (Magee^  J.A.,  dissenting),  that  the  two  children  of  the  testatrix  took 
an  absolute  mterest  in  the  real  and  persona]  estate,  but  subject  to  be  divested 
in  the  event  of  the  death  of  the  children  leaving  no  issue  living  at  their 
death;  and,  if  that  last  event  should  happen,  the  gift  over  wou)d  take 
effect.  The  intention  was  that  the  gift  over  should  take  effect  on  the 
happening  of  either  of  two  events,  her  own  death  without  i»ue,  or  her 
child  or  chfldres,  if  she  should  have  any,  dying  without  issue. 

The  effect  of  sec.  33  of  the  Wills  Act,  R.aO.  1914,  ch.  120,  is  that  "dying 
without  issue"  means  a  want  or  failure  of  issue  in  the  lifetime  or  at  the 
time  of  the  death  of  the  child  or  children,  and  not  an  indefinite  failure  of 
issue,  no  contrary  intention  appearing  by  the  will. 

Judgment  of  Latch]>X)rd,  J.,  affirmed. 

Hdd,  also,  on  this  branch  of  the  case  reversing  the  judgment,  that  the  execn* 
tors,  if  living,  could  sell  the  real  estate:  sec.  14  of  the  Devolution  of  Estates 
Act,  R.S.0. 1914,  ch.  119;  and,  both  of  the  executors  being  dead,  the  power 
of  sale  might  be  exercised  by  the  executor  of  the  executor  who  died  last: 
or,  if  there  was  no  such  executor,  by  an  administrator  with  the  will  annexed 
of  the  testatrix,  appointed  as  provided  in  sec.  45  of  the  Trustee  Act,  R.8.0. 
1914,  ch.  121;  out,  as  infapts  were  interested,  no  sale  could  be  made  without 
the  written  approval  of  the  Official  Guardian  or  a  Judge's  order:  Devolution 
of  Estates  Aot,  sec.  19. 

If  a  sale  were  made,  the  proceeds  would  be  held  by  the  executors  upon  the 
same  trusts  as  those  upon  which  the  real  estate  was  held,  and  could  not  be 
distributed  until  the  death  of  l^e  children  of  the  testatrix,  leaving  or  not 
leaving  issue  surviving. 

Application,  upon  originating  notice,  by  Edmond  Cot^  and 
Yvonne  Cot6,  for  an  order  or  judgment  determining  certain 
questions  arising  in  respect  of  the  meaning  and  effect  of  the  will 
of  the  late -Marie  Eliza  Cot^,  of  Ottawa,  wife  of  the  late  Joseph 
Cot£,  of  the  same  place. 

February  1.  The  motion  was  heard  by  Latchford,  J.,  in  the 
Weekly  Court,  Ottawa. 

Henri  St.  Jacques,  for  the  applicants. 

A.  C.  T.  Lewie,  for  the  Official  Guardian,  representing  the 
infants  interested. 

February  8.  Latchford,  J. : — Subject  to  charges  which  have 
been  paid,  Mrs.  Cot^  devised  all  her  rieal  and  personal  estate  to 
the  child  or  children  that  might  be  bom  of  her  marriage  with 
Joseph  Cot^. 

The  will  further  provided  that,  in  the  event  of  her  child  or 
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ebildren  dying  without  issue,  her  real  and  pensonal  estate  was  to 
^^^^        pa£8  to  her  father,  mother,  brothers,  and  sisters  in  equal  shares. 
Rb  Mrs.  Cot6  died  in  1896.  ^  Her  executors  did  not  dispose  of  or 

convey  her  real  estate  within  twelve  months  after  her  death,  nor 
did  they  register  a  caution,  as  they  were  enabled  to  do  by  an  Act 
respecting  the  Sale  of  Real  Estate  by  Executors  and  Adminis^ 
trators,  54  Vict.  ch.  18,  sec.  1,  and  an  Act  respecting  the  time  for 
the  Vesting  of  Estates  in  Heirs  and  Devisees,  56  Vict.  ch.  20, 
sec.  1.  As  the  lands  were  not  disposed  of  within  the  twelve 
months'  period  fixed  by  the  statute  then  in  force,  and  as  no  caution 
was  registered,  the  interest  of  the  executors  in  them  was  at  an 
end,  and  the  lands  became  vested  in  the  children  of  the  testatrix, 
Edmond  and  Yvonne  Cot^:  Devolution  of  Estates  Act,  R.S.Q, 
1897,  ch.  127,  sec.  13  (1). 

But  that  interest  is  subject  to  be  divested  should  the  children 
die  without  issue — an  event  that  is  improbable,  considering  one 
of  the  dominant  characteristics  of  the  race  to  which  the  Cot6s 
belong. 

If,  however,  there  should  be  a  want  or  failure  of  issue  in  the 
lifetime  of  Edmond  and  Yvonne  Coi6  or  at  the  time  of  their 
death  (Wills  Act,  R.S.O.  1914,  ch.  120,  sec.  33*),  the  ^t  over 
would  undoubtedly  become  efifective. 

The  executors,  if  living,  could  not  sell  the  lands,  which  twelve 
months  after  the  death  of  the  testatrix  became  vested  in  tb9 
devisees,  and  the  children  can  sell  only  the  interest  which  is  vested 
in  them  and  subject  to  be  divested  in  the  event  mentioned. 

These  conclusions  sufficiently  answer  the  several  queetioiis 
submitted. 

Costs  out  of  the  estate. 

The  applicants  appealed  from  the  judgment  of  Latceford,  J. 

*33.  In  any  devise  or  bequest  of  real  estate  or  personal  estate,  the  words, 
"die  without  issue,"  or  "die  without  leaving  issue,"  or  "have  no  issue,"  or 
any  other  words  which  import  either  a  want  or  failure  of  issue  of  any  person 
in  his  lifetime,  or  at  the  time  of  bis  death,  or  an  indefinite  faUure  of  his  issue, 
shall  be  construed  to  mean  a  want  or  failure  of  issue  in  the  lifetime  or  at  the 
time  of  the  death  of  such  person,  and  not  an  indefinite  failure  of  his  issue, 
unless  a  contrary  intention  appears  by  the  will,  by  reason  of  such  person  having 
a  prior  estate  tail,  or  of  a  preceding  gift,  being,  without  any  imphcation  arising 
from  such  words,  a  limitation  of  an  estate  taD  to  such  person  or  issue,  or 
otherwise;  but  this  Act  shall  not  extend  to  cases  where  such  words  import 
if  no  issue  described  in  a  preceding  gift  be  born,  or  if  there  be  no  issue  who 
live  to  attain  the  age  or  otherwise  answer  the  description  required  for  obtaining 
a  vested  estate  by  a  preceding  gift  to  such  issue. 
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March  27.    The  appeal  waa  heard  by  Mbrbsdith,  C.J.O.,     ^L^^' 
Maclaben,  MaoeE)  and  Hodginb,  JJ.A.  «,.^ 

C.  E.  Seguin,  for  the  appellants,  argued  that  they  took  «»  r§L 
absolute  interest  m  fee  simple  in  the  estate  devised  by  the  testatrui:, 
not  subject  to  be  divested  as  held  by  Latchford,  J.  This  was  not  a 
case  to  which  the  provisions  of  sec.  33  of  the  Wills  Act  applied. 
Counsel  referred  to  Jarman  on  Wills,  6th  ed.,  pp.  1349,  1350,  and 
cases  chere  cited,  especially  Grant  v.  Dyer  (1813),  2  Dow  79; 
Parker  v.  Birks  (1854),  1  K.  &  J.  166;  In  re  CMM,  [1903]  2  Ch. 
299;  also  to  In  re  Gierke,  [1915]  2  Ch.  301. 

E.  C.  Gattanachf  for  the  Official  Guardian,  representing  the 
infants  interested  in  the  estate,  argued  that  the  question  at  issue 
was  clearly  settled  against  the  appellants'  contention  by  sec,  33 
of  the  Wills  Act.  He  referred  to  Re  Ronsan  (1918),  16  O.W.N.  1; 
Cowan  v.  AUan  (1896),  26  Can.  S.C.R.  292;  GhuniUd  PorvaJHr 
Aankar  v.  Bat  Samraih  (1914),  30  Times  L.R.  407. 

Segtdn^  in  reply,  referred  to  Halsbury's  Laws  of  England, 
vol.  28,  pp.  828,  829,  830,  and  Hbe  cases  there  cited. 

Jime  23.  Meredith,  C.J.O.: — This  is  an  appeal  by  Edmond 
Cot£  and  Yvonne  Cot£  from  the  order  of  Latchford,  J.,  dated  the 
8th  February,  1919,  on  an  originating  motion  for  the  constru^on 
oi  the  will  of  Marie  Eliza  Cot6. 

The  will  is  dated  the  4th  day  of  August,  1891,  and  the  testatrix 
died  in  1896. 

By  the  will  executors  were  appointed  and  all  the  real  and 
personal  estate  of  the  testatrix  was  given  "to  the  child  or  children 
that  may  be  bom  to  me  diuing  my  present  marriage  to  the  said 
Joseph  Cot6  subject  to  the  pa3nrent  of  one-half  of  the  annual 
income  thereof  without  deducting  from  the  whole  annual  income 
thereof  the  pa3rment  of  taxes,  interest  on  mortgages,  insurance 
moneys,  and  repairs  on  the  buildings  on  my  said  real  estate  to  be 
made  yearly  to  my  said  husband  during  his  lifetime  to  assist  him 
in  the  support  maintenance  and  education  of  my  child  or  children 
such  yearly  payment  to  my  husband  not  to  exceed  in  any  one  year 
the  sum  of  S400.and  it  is  my  wish  and  desire  that  if  any  male 
child  is  bom  to  me  that  he  shall  be  educated  in  one  of  the 
learned  professions." 

This  bequest  is  followed  by  a  clause  which  reads  as  follows: — 
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lOlv 

child  or  children  dying  without  issue  I  give  all  my  real  and  personal 

J^        estate  to  my  father,  mother,  brothers,  and  sisters  in  equal  shares 

subject  to  the  payment  of  one-third  of  the  annual  incon-e  thereof 

instead  of  one-half  as  is  mentioned  in  the  precedent  clause  of  this 
my  win  (after  deducting  from  the  whole  annual  incone  thereof 
the  pa3rment  of  taxes,  interest  on  mortgages,  insurance  moneys,  and 
repairs  on  the  buildings  on  my  said  real  estate)  to  be  made  yearly 
to  my  said  husband  during  his  lifetin:e  such  yearly  payn^ent  to 
my  said  husband  not  to  exceed  at  any  one  year  the  sum  of  $400.'' 

Clause  7  is  as  follows: — 

"  I  authorise  my  executors  to  sell  and  convert  into  money  such 
real  and  personal  estate  as  they  will  think  proper  in  their  discretion 
and  to  invest  the  money  thus  arising  and  the  money  arising  from 
the  annual  incom.e  of  my  real  and  personal  estate  (after  c'educting 
the  yearly  payment  to  my  said  husband  above  nentioned)  in 
some  good  Canadian  chartered  bank  or  on  good  mortgages  on  real 
estate  or  in  the  purchase  of  real  estate  at  their  discretion  in  trust 
for  the  child  or  children  to  be  bom  of  my  present  marriage  with 
the  said  Joseph  Cot6,  and  in  the  event  that  no  child  should  be 
bOm  to  me  during  this  present  marriage  with  the  said  Joseph  Cot6 
Gt  in  the  event  of  the  death  of  the  child  or  children  to  be  bom  of 
the  present  marriage  with  the  said  Joseph  Cot£  dying  without 
issue,  in  trust  for  my  father,  mother,  brothers,  and  sisters  in  equal 
shares/' 

The  testatrix  died  on  the  17th  January,  1896,  leaving  her 
surviving  the  appellants,  her  two  children,  issue  of  her  marriage 
wfth  Joseph  Cot4. 

The  father  and  mother  of  the  testatrix  died  long  ago,  and  her 
only  brother,  Romauld  Delfausse,  died  in  Jime,  1914,  and  her  five 
sisters  are  still  living. 

The  deceased  brother  of  the  testatrix  left  surviving  him  five 
children,  Therese  Delfausse,  and  Jeanne,  Marie,  Mauriel,  and 
Pauline  Delfausse,  the  last  four  of  whom  are  infants. 

It  is  contended  by  the  appellants  that  they  take  an  absolute 
interest  in  the  real  and  personal  estate  of  the  testatrix,  and  that 
the  interest  in  the  land  is  an  estate  in  fee  simple. 

My  brother  Latchford  decided  against  that  contention,  and 
held  that  the  estate,  though  absolute,  is  subject  to  be  divested  in 
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the  event  of  the  death  of  the  appellants  leaving  no  issue  living  at     ^PP*  ^^• 

their  c^eath;  and  that,  if  that  last  event  should  happen,  the  gift        

over  to  the  father,  mother,  brothers,  and  sisters  of  the  testatrix       cSrt. 
will  tale  effect.  

I  agree  "with  the  view  of  my  brother  Latchford.  The  testatrix 
evic'ently  intended  to  provide  for  the  gift  over  on  the  happening 
of  either  of  the  two  events  that  she  nentions,  her  own  death 
without  issue,  or  her  child  or  children,  if  she  should  have  any> 
dying  without  issue. 

The  effect  of  sec.  33  of  the  Wills  Act  is  that  "dying  without 
issue"  n  cans  a  want  or  failure  of  issue  in  the  lifetinre  or  at  the 
tin^e  of  the  death  of  the  child  or  children,  and  not  an  indefinite 
failure  of  issue,  no  contrary  intention  appearing  by  the  will. 

I  am,  ^ith  respect,  unable  to  agree  with  the  conclusion  of  my 
brother  Latchford  that  the  executors,  if  living,  could  not  sell  the 
real  estate  because  it  has  becon  e  "vested  in  the  devisees,  and  the 
children  can  sell  only  the  interest  which  is  vested  in  them  and 
subject  to  be  divested  in  the  event  mentioned." 

My  learned  brother's  attention  was  not  called  to  the  provisions 
of  sec.  14  of  the  Devolution  of  Estates  Act,  R.S.O.  1914,  ch.  119, 
which  provides  that:  "Nothing  in  section  13"  (i.e.,  the  vesting 
section)  "shall  derogate  from  any  right  possessed  by  an  executor* 
.    .    .    under  a  will." 

Though  the  power  of  sale  which  the  will  confers  might  yet  be 
exercised  if  the  executory  or  one  of  them  were  living,  the  proceeds 
of  the  sale  would  be  held  by  the  executors  upon  the  same  trusts 
as  those  upon  which  the  real  estate  is  held,  and  cannot  therefore 
be  distributed  until  the  event  happens  upon  the  happening  of 
which  the  divesting  provision  of  the  will  is  not  to  take  effect,  i.e., 
the  death  of  the  child  or  children  of  the  testatrix  leaving  issue 
surviving,  whereas,  if  they  die  without  issue,  the  divesting  provision 
takes  effect. 

Both  of  the  executors  being  dead,  the  power  of  sale  may  be 
exercised  by  the  executor  of  the  executor  who  last  died:  Farwell 
on  Powers,  3rd  ed.,  pp.  106,  107;  Williams  on  Executors,  9th  ed., 
pp.  829,  830;  or,  if  there  is  no  such  executor,  by  an  administrator 
with  the  will  annexed  of  the  testatrix,  appointed  as  provided  by 
sec.  45  of  the  Trustee  Act,  R.S.O.  1914,  ch.  121. 

As  infants  are  interested,  no  sale  can  be  made  by  the  executor 
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App.  Div.  ^  ^thout  the  written  approval  of  the  OflScial  Guardian  or  an  order 
1919 
. of  a  Judge  of  the  Supreme  Court:   Devolution  of  Estates  Act, 

The  judgment  should  be  vaned  by  substituting  for  the  declara^ 
tion  and  judgn^ent  that  the  power  of  sale  is  not  now  exercisable, 
a  declaration  in  accordance  with  the  opinion  I  have  expressed. 

The  costs  of  all  parties  of  the  appeal  should  be  paid  out  of  the 
estate. 

Maclaren  and  Hodgins,  JJ.A.,  agreed  with  Meredith,  C.J.0. 

Maqee,  J.A. : — ^The  will  in  this  case  was  made  before  any  issue 
was  bom  of  the  marriage  and  was  in  anticipation  of  such  issue. 
It  gives  all  the  realty  and  personalty  '^to  the  child  or  children 
that  may  be  bom  to  me  during  my  present  marriage,''  subject 
to  provision  for  th^  husband  during  his  life.  It  authorises  the 
executors  to  sell  and  convert  the  estate  into  money  and  to  invest 
and  hold  the  proceeds,  after  deducting  the  yearly  payment  to  the 
husband,  in  trust  for  the  child  or  children  to  be  bom.  Whether 
this  is  a  power  or  trust  is  not,  I  think,  material  to  inquire.  The 
will  declares  that  "in  the  event  of  my  death  without  issue  or  in 
the  event  of  my  child  or  children  dying  without  issue,"  or,  as 
'  elsewhere  put,  "in  the  event  that  no  child  should  be  bom  to  me  of 
my  present  marriage  with  the  said  Joseph  CoU  and  in  the  event 
of  the  death  of  the  child  or  children  to  be  bom  .  .  .  dying 
without  issue,",  then  "all  my  real  and  personal  estate"  is  to  be 
held  in  trust  for  her  father,  mother,  brothers,  and  sisters. 

The  Wills  Act  would  prevent  the  interpretation  of  the  words 
"dying  without  issue"  as  creating  an  estate  tail,  and  I  agree  that 
the  event  is  to  be  ascertained  under  the  statute  at  the  death  of 
some  one — but,  inasmuch  as  there  appears  no  reason  why  one 
child's  share  should  be  affected  by  failure  of  issue  of  another,  and 
as  the  event  is  the  total  failure  of  any  issue  of  the  testatrix,  and 
the  whole  estate,  and  not  merely  one  child's  share,  is  to  go  over,  I 
cannot  but  conclude  that  the  event  contemplated  by  the  testatrix 
was  her  own  death  and  the  non-existence  at  that  date  of  any  issue. 
As  that  state  of  affairs  did  not  occur,  I  think  each  of  the  children 
took  an  absolute  interest  in  his  or  her  share  of  the  estate,  and  that 
the  appeal  should  be  allowed  and  the  order  varied  accordingly. 

Order  as  stated  by  the  Chief  Justice  (Magee,  J. A.,  dissenting). 
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Deo.  4. 
RUBBEBSBT  Co.  AND  RuBBBBBET  Co.   LlMITBP  Y.  BoECKH 

Brothebs  Co.  Limited. 

Trade  Name — Infringement — Descriptive  Word — Manufacturina  Process — 
Patented  Inv&ntion — Expiry  of  Patents — Acquisition  of  Secondary  Meaning 
Evidence — **  Passing  off'* — Deception — Reasonable  Possibility, 

Tbe  word  "Rubbenet/'  used  in  oooQeotion  with  brushes,  deecribed  a  brush 
whose  bristles  had  been  fastened  in  and  then  8urroun4ed  by  rubber,  which 
was  hardened  or  yuioanised,  and  so  ''set.''  Brushes  manufactured  by  the 
plaintiffs  under  United  States  patents  for  this  particular  process  of  brush 
making  were,  in  1904  or  1905,  designated  by  them  "Ruboerset  brushes." 
The  patents  expired  in  1907.  From  1905  onward  the  plaintifts'  brushes 
were  extensively  advertiseji  under  the  name  ''Rubberset"  both  in  the 
United  States  and  Canada.  For  a  number  of  years  after  the  patents  ran 
out  no  one  other  than  the  plaintiffs  mads  brushes  by  the  process  deecribed. 
Until  1913  or  1914,  when  one  S.  began  to  manufacture  brushes  in 
Canada  according  to  this  process,  there  was  no  competition  and  no  oppor- 
tunity to  establi^  anv  exclusive  right.  S.  described  his  brushes  as  ''set 
in  rubber:"  and  the  defendants^  in  1917,  began  to  use  the  word  "rubberset" 
as  applied  to  brushes  made  by  them  according  to  the  same  process: — 

Held,  that,  as  ''Rubberset"  was  clearly  a  descriptive  word,  ana  was  invented 
to  express  the  exact  article  produced  by  the  patented  process,  a  monopoly 
in  its  use  could  not  be  assorted  after  the  patents  covering  it  ran  out. 

The  word  had  not.  in  the  11  years  since  the  expiry  of  the  patents,  during,  one 
half  of  which  there  was  no  one  eompeting  with  the  i^aintiffs  in  Canada, 
lost  its  primary  and  descrifjtive  character  and  acquired  a  dominating  ana 
secondary  meaning  as  describing  the  product  of  the  plaintiffs'  factory. 

Uniffersd  Winding  Co.  v.  Geotye  UaUersky  &  Sons  Limited  (1916),  32  R.P.C. 
479    aooroved. 

Cellular  Clothing  Co,  v.  Maxton  &  Murray.  [1899]  A.C.  326,  followed. 

Held,  also,  that  no  deception  was  proved  and  no  likelihood  of  it  existed  or 
was  apparent. 

Judgment  of  Mastsn,  J.,  affirmed. 

Action  for  inf ringeirent  of  a  registered  trade  mark  aad  for 
"passiiig  off"  goods  manufactured  by  the  defendant  company  as 
the  goods  of  the  plaintiffs. 

November  4, 5,  and  6, 1918.  The  action  was  tried  by  Hasten, 
J.,  without  a  jury,  at  a  Toronto  sitting3. 

22.  S.  Robertson  and  J.  W.  Pickup,  for  the  plaintiffs. 

A.  W.  Anglin,  K.C.,  and  5.  W.  McKeovm,  for  the  defendant 
company. 

December  4.  Hasten,  J.: — ^The  plaintiff  "Rubberset  C!om- 
pany  Liirited"  is  an  incorporated  company  organised  under  the 
laws  of  the  Province  of  Ontario,  and  carrying  on,  in  Ontario^  the 
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busineBS  of  manufacturing  and  selling  brushes.  *'  Rubberset  Com- 
pany" is  a  naxre  or  designation  under  which  an  incorporated 
Auerican  conpany,  knovn  as  Rubber  and  Celluloid  Products 
Conrpany,  having  its  head  oflBce  in  the  State  of  New  Jersey, 
carries  on  a  siirilar  business,  according  to  the  process  known  as 
"Rubberset"  process. 

The  defendants  are  brush  manufacturers,  carrying  on  business 
in  the  city  of  Toronto. 

In  the  course  of  the  trial,  counsel  for  the  plaintiffs  applied  for 
leave  to  add  as  a  co-plaintiff  the  American  corporation  above 
mentioned;  and,  for  the  reasons  stated  by  ire  and  which  appear 
in  the  record,  I  pern  itted  this  company  to  be  joined  as  a  co-plaintiff 
and  all  necessary  an  endn  ents  to  be  made  in  the  record. 

According  to  the  staten  ent  of  claim.,  the  action  is  brou^t  first 
on  a  registered  trade  n  ark  and  secondly  as  a  "passing  off"  action. 
No  evidence  was  adduced  in  support  of  the  claim  on  the  trade 
mark;  that  branch  of  the  case  was  abandoned;  and  thus  the 
claim  as  developed  at  the  trial  is  wholly  a  claim  for  "passing  off." 

At  the  trial  two  issues  emerged.  First,  has  the  term  "  Rubber- 
set,"  as  applied  to  brushes,  acquired  a  secondary  significance  so 
as  to  mean  to  the  public  and  in  the  trade  brushes  manufactured  by 
the  plaintiffs?  Secondly,  have  the  defendants  infringed  the 
plaintiffs'  rights? 

I  deal  first  with  the  question  of  infringement. 

In  such  an  action  as  this,  if  an  injunction  be  granted,  it  is 
granted  to  protect  the  property  in  the  trade  or  goodwill  of  the 
plaintiff  which  \iill  be  injured  by  its  use  by  the  defendant.  If  the 
use  of  a  word  or  nane  be  restrained,  it  can  only  be  on  the  ground 
that  such  use  involves  nisrepresentation,  and  that  such  n  isrepre- 
sentation  has  injured  or  is  calculated  to  injure  another  in  his 
trade  or  business. 

Certain  principles  relevant  to  the  present  case  are  well  stated 
in  the  course  of  the  judgirent  of  Parker,  J.,  in  Burberrys  v.  J.  C 
Carding  &  Co.  Limited  (1909),  26  R.P.C.  693,  at  p.  701:— 

"  If  the  word  or  nan  e  is  primd  fade  descriptive  or  be  in  general 
use,  the  difficulty  of  establishing  the  probability  of  deception  is 
greatly  increased." 

In  any  case,  ''it  is  necessary,  where  there  has  been  no  actual 
deception,  to  establish  at  least  a  reasonable  probability  of  decep- 
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tioii.  In  such  cases  the  action  is,  in  effect,  a  quia  timet  action,  and 
unless  such  reasonable  probability  be  established,  the  proper 
course  is,  in  my  opinion,  to  refuse  an  injunction,  leaving  the  plain* 
tiff  to  his  Tesr.eAy  if  cases  of  actual  deception  afterwards  occur/' 

No  case  of  actual  deception  is  established  or  indeed  put  for- 
ward in  the  evidence:  the  claim  is  based  solely  on  the  ground 
that  there  is  a  reasonable  probability  of  deception. 

In  the  present  case  there  are  two  outstanding  facts  which 
itraider  it  particularly  difficult  for  the  plaintiffs  to  establish  such 
reasonable  probability  of  deception. 

Pirst,  the  word  "Rubbersef  is  primd  facie  descriptive  of  the 
process  by  w^hich  the  bristles  of  the  brush  are  held  in  place.  Second, 
the  word  '^Rubberset"  was  originally  employed  to  designate  a 
certain  type  of  brush  manufactured  by  the  plaintiffs  or  their  pre- 
decessors in  business,  under  patents  held  by  them  in  the  United 
States  (although  no  patents  were  ever  held  in  Canada),  and  after 
the  expiry  of  the  American  patents  the  articles  were  not  until 
some  four  or  five  years  ago  manufactured  by  any  brush  manu- 
facturers other  than  the  plaintiffs. 

But,  passing  over  these  difficulties,  it  seems  to  me  there  is  no 
reasonable  probability  of  the  ordinary  retail  customer  buying  the 
brush  made  by  the  defendant  company  in  the  belief  that  he  is 
getting  a  brush  of  the  plaintiffs'  manufacture.  This  view  is  based 
upon  a  consideration  of  the  specimens  then  selves  filed  as  exhibits. 
An  examination  of  these  spedm  ens  shevv-s  that  the  name  "  Boeckh " 
IB  so  proninently  stamped  on  every  brush  that  it  seems  to  me  no 
deception  of  the  customer  who  buys  it  over  the  counter  is  possible. 
If  therefore  any  deception  or  confusion  is  to  arise,  it  must  arise 
from  orders  sent  by  mail.  No  instance  of  confusion  in  an  order 
by  a  retailer  on  a  wholesale  dealer  is  shewn;  and,  so  far  as  appears, 
the  evidence  would  indicate  that  retailers  buy  direct  from  the 
factory.  If  that  is  the  case,  the  retailer  would  natimdly  expect 
to  have  his  order  filled  by  the  manufacturer  from  brushes  of  his 
own  manufacture,  and  no  mistake  would  arise.  I  am  thus  led  to 
the  conclusion  that  no  deception  is  reasonably  probable. 

There  is  one  circumstance  and  one  circumstance  only  that 
militates  against  this  view,  nam.ely,  that  the  defendant  company 
insist  on  using  the  word  "Rubberset"  as  a  description  of  their 
brushes,  although  the  term  ''set  in  rubber"  or  ''set  in  vulcanized 
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fubbef ''  would  appear  exactly  to  describe  the  articles;  also  the 
att^npt  of  the  defendant  cotrpany's  principal  officer  in  the  witness* 
box  to  explain  his  iinwiUingness  was  so  unconvincing,  lame,  and 
impotent  as  to  raise  the  suspicion  that  he  expected  to  gain  some 
advantage  by  using  the  term  "Rubberset"  heretofore  employed 
exdusivdy  by  the  plaintifib.  ^ 

Notwithstanding  this  circumstance,  I  have,  upon  the  whole 
ease,  arrived  at  the  conclusion  that  no  reasonable  probability  of 
deception  is  established,  and  this  suffices  to  dispose  of  the  case. 

As  to  whether  the  name  "  Rubberset "  has  come  to  be  so  appro- 
priated by  user  as  to  mean  the  goods  of  the  plaintiffs,  I  make 
no  express  finding,  and  base  my  judgment  on  the  failure  to  estab- 
Ksh  a  reasonable  probability  of  deception. 

The  present  action  is  dismissed  without  prejudice  to  the  right 
of  the  plaintiffs  to  maintain  another  action  if  cases  of  deception 
ikJtually  occur  hereafter.    Costs  will  follow  the  event. 

The  plaintiffs  appealed  from  the  judgment  of  Masten,  J. 

March  27  and  28  and  May  7.^  The  appeal  was  heard  by 
MEREDriH,  C.J.O.,  Maclaren,  Mageb,  and  Hodgins,  JJ.A. 

Rcbertaon  and  Pickup,  for  the  appellants,  contended  thai 
deception  or  a  rsasonable  probability  of  deception  resiilted 
from  the  defendant  con*pany'suseof  the  word/' Rubberset.''  The 
word  was  used  in  a  manner  which  entitled  the  appellants  to  main* 
tain  the  action.  The  evidence  established  that  the  word,  as 
applied  to  brushes,  had,  before  the  defendant  company  began  to 
use  it,  acquired  a  secondary  xreaning,  i.e.,  as  descriptive  of  the 
plaintiffs'  brushes.  They  referred  to  Reddaway  v.  Banham, 
[1896]  A.C.  199;  Montgtmery  v.  Thompson,  [1891]  A,C.  217; 
LecofOfurier  v.  Rey,  [1910]  A.C.  262,  269;  C.  T.  Brock  <fc  CoJb 
"Cfysial  Pcdace*'  Fireworks  LimUed  v.  J.  Pain  &  Sons  (1911), 
106  L.T.R.  976;  Standard  Ideal  Co.  v.  Standard  Sanitary  Month 
factunng  Co.,  [1911]  A.C.  78;  Walker  v.  AUey  (1867),  13  Gr.  366; 
Davis  V.  Kennedy  (1867),  13  Gr.  623,  530;  Wotherspoon  v.  Currie 
(1872),  L.R.  5  H.L.  508, 517;  CoUins  Co.  v.  Brown  (1867),  3  K.  &  J. 
473;  In  re  Climent  et  Cie.'s  Trade-Mark,  [1900]  1  Ch.  114; 
Cochrane  v.  Macnish,  [1896]  A.C.  226;  Hendriks  v.  Montagu  (1881), 
17  Ch.D.  638,  646;  Smart's  Law  of  Trade-Marks  and  Designs 
(1«17),  p.  78. 
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Anglin,  E.C.y  and  MeKeaumj  for  the  defendant  company, 
req)ondent8y  cited  Kiretein  Son$  A  Co.  v.  Cohen  Brothers  Limited 
(1907),  39  Can.  8.C.R.  286;  Eno  y.  Dunn  (1890),  16  App.  Cas. 
252;  In  re  Wood'e  Trade-Mark  (1886),  32  Ch.D.  247;  Cdluloid 
Clothing  Co.  v.  Maa:ion  A  Murray,  [1899]  A.C.  326,  343;  fotoden, 
Wire  Limited  v.  Bowden  Brake  Co.  Limited  (1913),  30  R.P.C.  580, 
590;  S.C.  (1913),  ib.  609;  Linoleum  Mamifadwring  Co.  \.  Nairn 
(1878),  7  Ch.D.  834;  Univereal  Winding  Co.  y.  George  Hatterdey  A 
Sons  Limited  (1915),  32  R.P.C.  479,  489;  SiegeH  v.  FindbOer 
(1878),  7  Ch.D.  801, 813;  Singer  Manttfacturing  Co.  v.  Loog  (1882), 
8  App.  Cas.  15,  40,  41;  British  Vacuum  Cleaner  Co.  Limited  r. 
New  Vacuum  Cleaner  Co.  Limited,  [1907]  2  Ch.  312;  Burgess  v. 
Burgess  (1853),  3  DeG.  M.  ft  G.  896;  Horlick's  MaUed  Milk  Co.  r. 
SummerskOl  (1915),  32  Thces  L.R.  63;  Bowker  FertHieer  <7o.  v. 
Gunns  Limited  (1916),  16  Can.  Ex.  C.  R.  520;  Bwierrys  v.  J.  C. 
Cording  A  Co.  Limited,  26  R.P.C.  693. 

Robertson,  in  reply,  referred  to  PoweU  v.  Birmingham  Vinegar 
Brewery  Co.,  {1896]  2  Ch.  54,  68;  Birmingham  Vinegar  Brewery 
Co.  V.  PoweU,  [1897]  A.C.  710,  720;  Kerly's  Law  of  Trade  Marks 
and  Trade  Names,  4th  ed.,  pp.  567,  570. 
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June  23.  The  judgtrent  of  the  Court  was  read  by  Hodgins, 
J.A.: — ^Appeal  from  the  judgment  of  Masten,  J.,  in  a  passing  o£f 
action.  The  judgment  disnissed  the  action  on  the  grounds  that 
no  deeeptioh  was  proved  and  that  no  likelihood  of  it  existed  or 
was  apparent. 

The  contest  turns  upon  the  use  of  the  word  "Rubberset"  in 
eonneetion  with  brushes.  That  word  expresses,  as  is  explained,  a 
brush  whose  bristles  have  been  fastened  in  and  then  surrounded 
by  rubber,  which  is  hardened  or  vulcanized  and  so  "set."  One 
witness  gives  as  the  reason  for  the  popularity  of  a  Rubbenaet 
brush,  that  it  can  be  used  in  or  with  water,  oil,  or  turpentine, 
and  either  hot  or  cold,  the  yulcanizing  preventing  the  bristles 
from  coir  ing  out. 

The  appellants,  disregarding  for  the  moment  the  question  as 
to  which  of  them,  if  any,  are  entitled  to  be  called  "The  Rubber- 
set  Company,^'  carry  on  business  in  the  United  States,  where  their 
head  office  and  works  are,  and  also,  in  Canada.  They  had  a  patent 
or  patents  for  this  particular  process  of  brush-making,  which 
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expired  11  years  ago  or  about  1907.  There  was  also  a  Canadian 
patent,  but  not  covering  the  method  protected  by  the  United 
States  patents,  and  a  trade  mark  not  now  relied  upon  in  any 
way.  Brushes  manufactured  under  the  United  States  patents 
were,  in  1904  or  1905,  designated  by  the  appellants  "Rubbeiset 
brushes,"  that  being,  as  their  president,  Albright,  said,  "a  really 

Hiafingnifthing  name." 

From  1905  onward  their  brushes  were  extensively  advertised 
under  that  name  and  pushed  both  in  the  United  States  and  in 
Canada.  The  word  "Rubberset"  was  the  only  name  used  to 
designate  brushes  made  by  the  appellants  under  their  patent  pro- 
cess, and  from  the  evidence  it  is  clear  that  it  accuratdy  described 
the  article  produced  thereby.  It  was  a  new  word,  coined  by  some 
one  in  the  appellants'  employ,  and  when  its  use  began  no  one  else 
was  selling  brushes  under  the  same  name. 

For  a  number  of  years  after  the  patents  ran  out,  no  one  other 
than  the  appellants  made  brushes  by  the  process  described  in 
them,  the  general  attitude  of  the  trade  being,  as  is  stated,  one 
deciying  that  method  of  manufacture. 

In  Canada,  only  Sims  and  the  respondents  manufactured 
brushes  similar  to  the  appellants'.  The  former  described  his  as 
'^set  in  rubber,"  and  the  respondents  as  "rubberset."  Sims  began 
to  manufacture  about  5  or  6  years  ago,  and  the  respondents  to 
caU  their  brushes  in  this  way  about  a  year  and  a  half  before  the 
trial. 

The  word  in  question  is  a  compound  one,  and  accurately 
describes  the  article  produced,  just  as  the  words  glueset,  cementset, 
resinset,  pitchset,  shellacset,  etc.,  are  used  to  indicate  the  various 
binding  materials  en  ployed  to  steady  and  hold  the  brushes. 

The  facts  therefore  appear  to  be  that  the  appellants,  having 
a  monopoly  on  a  process,  the  product  of  which  they  designated 
as  ''Rubberset"  as  applied  to  brushes,  lost  that  exclusive  right  in 
1907.  From  that  tine  until  6  or  6  years  ago,  when  Sims  begau 
to  manufacture  here,  i.e.,*  untU  say  1913  or  1914,  there  was  no 
competition,  and  therefore  no  opportunity  to  establish  any  exclu- 
sive right,  and  no  one  to  dispute  their  calling  their  brushes  any* 
thing  they  pleased. 

In  Universal  Winding  Co,  v.  George  HaUersley  &  Sons  IdmiUdt 
32  R.P.C.  479,  Joyce,  J.,  was  pressed  with  the  fact  that  for  7 
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years  after  the  expiry  of  the  patent  no  one  else  had  used  the  word 
''Universal''  in  connectioi|  with  textile  winding  machines,  until 
the  defendants  adopted  it:  he  declined  to  find  any  loss  of  the 
oiiginal  and  primary  meaning  or  gain  of  a  secondary  signification 
referring  to  the  plaintiffs'  machines,  or  that,  because  ''some 
imperfectly  informed  minds"  might  associate  the  word  with  the 
plaintiff  company,  the  defendants'  use  of  it  was  fraudulent  or 
actionable. 

As  "Rubberset"  is  clearly  a  descriptive  word,  and  was  invented 
to  express  the  exact  article  produced  by  the  patented  process,  a 
monopoly  in  its  use  could  not  be  asserted  after  the  patents  cover- 
ing it  ran  out. 

In  view  of  the  short  space  of  time  since  their  expiry,  about  11 
years,  during  one  half  of  which  there  was  no  one  competing  with 
them  in  Canada,  it  is  most  imlikely  that  the  word  "Rubberset" 
would  lose  its  primary  and  descriptive  character  and  acquire  a 
dominating  secondary  meaning  as  describing  the  product  of  the 
appellants'  factory. 

Indeed,  no  evidence  worthy  of  the  name  in  support  of  that 
proposition  appears  in  the  record,  and  there  is  much  to  lead  to 
the  conclusion  that  the  witnesses  who  w^:e  called  understood  by 
"Rubberset"  only  a  brush  of  that  character  produced  by  the 
manufacturer  whose  goods  they  happened  to  have  in  stock,  and 
were  dealing  in.  There  is,  however,  evidence,  which  it  seems 
reasonable  to  accept,  that,  while  a  brush  marked  "Rubberset" 
carries  with  it  an  indication  that  it  is  one  which  can  be  depended 
upon  for  the  security  of  its  bristles,  it  must  be  designated  to 
describe  that  particular  quality,  for  the  setting  in  vulcanized 
rubjser  is  not  something  that  can  be  distinguished  by  ordinaiy 
exarrination.  This  emphasises  the  descriptive  pharacter  of  the 
word  in  question — and  the  use  of  the  phrase  "set  in  rubber"  by 
Sims,  although  seemingly  an  exact  equivalent,  did  not  elicit  any 
protest  from  the.  appellants. 

I  have  gone  through  the  cases  cited  on  the  argument  and  some 
others. 

Lord  Davey,  in  CeUtdar  Clothing  Co.  V.  Maxton  &  Murray, 
[1899]  A.C.  326,  has  so  admirably  expressed  the  law  which  I  think 
is  applicable  to  this  case  that  I  cannot  forbear  quoting  it.  He 
said  (pp.343,  344)  ^— 

2—46  O.L.R. 


App.  Div. 
1910 

RUBBBBSST 

Ck). 

AND 
RUBBBBSBT 

Ck). 
LnaTBD 

V. 
BOSCXH 

Bbothbrs 

Co. 
LnciTiiD. 


Digitized  by 


Google 


18 


ONTARIO  LAW  REPORTS. 


[vol. 


App.  Div. 
1919 

RUBBBBSET 

Co. 

AND 

IU7BBBBSBT 

Co. 
LmnvD 

V. 
BOECKH 

Bbothbbs 
Co. 

LOflTBD. 


''But  there  are  two  obeervations  which  must  be  made:  one  is 
that  a  man  who  takes  upon  himself  to  prove  that  words,  which 
are  merely  descriptive  or  expressive  of  the  quality  of  the  goods, 
have  acquired  the  secondary  sense  to  which  I  have  referred, 
assumes  a  much  greater  burden — ^and,  indeed,  a  burden  which  it 
is  not  impossible,,  but  at  the  same  time  extremely  difficult,  to  dis- 
charge— a  much  greater  burden  than  that  of  a  man  who  under- 
takes to  prove  the  same  thing  of  a  word  not  significant  and  not 
descriptive,  but  what  has  been  compendiously  called  a  'fancy' 
word.  The  other  observation  which  occiirs  to  me  is  this:  that 
where  a  man  produces  or  invents,  if  you  please,  a  new  article  and 
attaches' a  descriptive  name  to  it — a  name  which,  as  the  article 
has  not  been  produced  before,  has,  of  coiuse,  not  been  used  in 
connection  with  the  article — and  secures  for  himself  dither  the 
legal  monopoly  or  a  monopoly  in  fact  of  the  sale  of  that  article  for 
a  certain  time,  the  evidence  of  persons  who  come  forward  and  say 
that  the  name  in  question  suggests  to  their  minds  and  is  asso- 
ciated by  them  with  the  plaintiff's  goods  alone  is  of  a  very  slender 
character,  for  the  simple  reason  that  the  plaintiff  was  the  only 
maker  of  the  goods  during  the  time  that  his  monopoly  lasted,  and 
therefore  there  was  nothing  to  compare  with  it",  and  anybody  who 
wanted  the  goods  had  no  shop  to  go  to,  or  no  merchant  or  n^anu- 
facturer  to  resort  to  except  the  plaintiff." 

Then  he  cited  what  Fry,  L.J.,  said  in  Siegert  v.  Findlater  (1878), 
7  Ch.D.  801,  at  p.  813:— 

"If  a  man  invents  a  new  article,  and  protects  it  by  a  patent, 
then  during  the  term  of  the  patent  he  has,  of  course,  a  legal  mon- 
opoly; but  when  the  patent  expires  all  the  world  may  make  the 
article,  and  if  they  make  the  article  they  may  say  that  they^are 
making  the  article,  and  for  that  purpose  use  the  name  which  the 
patentee  has  attached  to  it  during  the  time  when  he  had  the  legal 
monopoly  of  the  manufacture.  But  the  same  thing  in  principle 
must  apply  where  a  man  has  not  taken  out  a  patent,  as  in  the 
present  case,  but  has  a  virtual  monopoly  because  other  manufac- 
turers, although  they  are  entitled  to  do  so,  have  not  in  fact  com- 
menced to  make  the  article.  He  brings  the  article  before  the 
world,  he  gives  it  a  name  descriptive  of  the  article:  all  the  world 
may  make  the  article,  and  all  the  world  may  tell  the  public  what 
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article  it  is  they  make,  and  for  that  purpose  they  may  primd  facie 
use  the  name  by  which  the  article  b  known  in  the  market." 

I  agree  with  the  learned  trial  Judge  upon  the  other  branch  of 
the  case,  and  it  is  unnecessary  to  deal  with  the  question  of  the 
appellants'  technical  right  to  maintain  the  action,  or  their  dis- 
ability by  reason  of  statements  said  to  be  misleading  in  regard  to 
the  origin  of  thefar  goods. 

I  would  dismiss  the  appeal. 

Ap'pedl  dismissed  with  costs. 
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CarUrad — Manufactitre  and  Sale  of  Goods — Formaiion  of  Conirad — Written 
Order  btU  no  Written  Acceptance — Ddivery  of  Part  of  Goods — Appropriation 
to  Order— Statute  of  Frauds—Term  of  Contract — Ddvoery  "erf  once*^ — 
ReasondAe  Time — Repudiation — Right  to  Rescind — Damages — Measure  of. 

The  plaintiff  alleged  a  contract  for  the  manufacture  by  the  defendants  for 
ana  the  sale  and  delivery  to  the  plaintiff  of  100  chucks,  the  delivery  to  be 
made  "at  once/'  and  a  breach  of  the  contract.  At  the  time  when  the 
contract  was  said  to  have  been  made,  the  defendants  had  on  hand  12 
partly  manufactured  chucks,  but  had  not  on  hand  the  material  or  the 
appliances  for  making  any  more.  In  December,  1916,  a  written  order 
was  sent  by  the  plaintiff  to  the  defendants  for  100  chucks  of  varying  sizes 
at  stated  prices.  The  words  "shipment  is  wanted  at  once''  were  in  the 
order.    There  was  no  written  acceptance: — 

HMf  that  the  delivery  by  the  defendants  of  9  chucks,  stated  by  the  defendants 
to  be  delivered  on  the  order  referred  to.  was  an  acceptance  sufficient  to 
satisfy  the  provisions  of  the  Statute  of  Frauds. 

Martin  v.  Havbner  (1896),  26  Can.  S.C.R.  142,  followed. 

"At  once"  meant  "within  a  reasonable  time." 

The  Queen  v.  tioffers  (1877),  3  Q.B.D.  28,  33,  approved. 

Qtugre,  whether  a  reasonable  tune  for  the  manufacture  and  delivery  of  the 
chucks  had  elapsed  on  the  18th  October,  1917,  when  the  plaintiff  wrote 
to  the  defendants  claiming  from  them  $1,488  as  the  difference  between 
the  contract-price  and  the  price  on  that  day. 

Held,  however,  that  that  question  was  unimportant  because  on  the  20th 
Oct-obcr,  1917,  the  defendants  repudiated  their  contract,  the  result  of  which 
was  that  the  plaintiff  was  entitl^  to  rescind  and  to  damages  for  the  breach 
of  it. 

And  hdd,  that  the  plaintiff  was  entitled  to  recover  the  amount  claimed, 
$1,488. 

Appeal  by  the  defendants  from  the  judgment  of  Middleton, 
J.,  at  the  trial,  in  favour  of  the  plaintiff,  for  the  recovery  of  $1,488 
damages  (with  costs),  in  an  action  for  breach  of  an  alleged  agi^e- 
ment  for  the  manufacture  by  the  defendants  for  the  plaintiff  and 
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App.  Div.     ^g  gjjg  j^jjj  delivery  to  the  plaintiff  of  100  chucks — ^the  delivery, 

afi  the  plaintiff  alleged,  to  be  made  at  once. 

Pbtrie 

p. 
Rab.  April  7.    The  appeal  was  heard  by  Meredith,  C.J.O.,  Mac- 

LABEN  and  Magee,  JJ.A.,  and  Latchford,  J. 

W.  N.  TiUey,  K.C.,  and  J.  W.  Payne,  for  the  appellants,  con- 
tended that  there  was  no  contract.  The  plaintiff  gave  an  order, 
but  the  defendants  did  not  accept  it  and  were  not  bound  to  fill  it. 
If  the  appellants  were  liable  at  all,  the  damages  were  assessed  by 
the  trial  Judge  at  an  excessive  simi.  The  market-price  at  an 
earlier  date  should  have  been  taken  when  the  difference  between 
the  contract-price  and  the  market-price  was  being  ascertained. 
They  referred  to  Benjamin  on  Sale,  5th  ed.,  pp.  688-690;  Mayne 
on  Damages,  8th  ed.,  p.  214;  Sieiichs  v.  Hughes  (1918),  42  O.L.R. 
608,  613,  43  D.L.R.  297. 

R.  S.  Robertson,  for  the  plaintiff,  respondent,  referred  to  The 
Queen  v.  Rogers  (1877),  3  Q.B.D.  28;  Dominion  Radiator  Co, 
Limited  v.  Sled  Co.  of  Canada  (1918),  43  O.L.R.  356;  Ogle  v.  Earl 
Vane  (1867-8),  L.R.  2  Q.B.  275,  L.R.  3  Q.B.  272. 

June  23.  The  judgment  of  the  Court  was  read  by  Mere- 
dith, C.J.O. : — This  is  an  appeal  by  the  defendants  from  the  judg- 
ment, dated  the  Ist  October,  1918,  which  was  directed  to  be  entered 
by  Middleton,  J.,  after  the  trial  before  him  sitting  without  a  jury 
at  Toronto  on  that  and  the  previous  day. 

The  action  is  brought  to  recover  damages  for  the  breach  of  an 
alleged  contract  for  the  manuf actm^  by  the  appellants  for  and  the 
sale  and  delivery  to  the  respondent  of  XOO  chucks,  the  delivery, 
as  the  statement  of  claim  alleges,  to  be  made  "at  once."    • 

According  to  the  undisputed  evidence,  the  appellants  had  on 
hand,  at  the  time  when  the  alleged  contract  was  made,  12  partly 
manufactured  chucks,  but  had  not  on  hand  the  material  or  the 
appliances  for  the  making  of  any  more  of  them. 

Negotiations  were  entered  into  between  the  parties  in  Decem- 
ber, 1916,  with  the  view  of  the  respondent  placing  with  the  appel- 
lants an  order  for  100  chucks.  These  negotiations  were  entered 
into  by  Sloan  Hess  on  behalf  of  the  respondent;  and,  as  he  testi- 
fied, Hess  was  told  that  the  12  partly  manufactured  chucks  would 
be  ready  for  delivery  in  about  three  weeks,  and  that  an  order  for 
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the  remainder  of  the  100  would  be  pushed  along  promptly,  and     -^PP-  ^^• 

that  they  would  be  delivered  in  three  or  four  months.    Following        

this  discussion,  an  order  was  sent  by  the  respondent  to  the  appel-      P'btbie 
lants  (exhibit  1)  for  100  chucks  of  varying  sizes  at  stated  prices.        Hab. 
The  order  states  that  ''shipment  is  wanted  at  once/'  and  its  iicndith,G.i.o. 
nxmiber  is  356,  and  on  the  order  are  the  words  ''confirming  order 
given  by  our  Mi.  Hess." 

There  was  no  written  acceptance  of  the  order. 

On  the  28th  December,  1916,  the  respondent  wrote  to  the 
appellants  asking  them  to  let  him  have  "definite  date  of  delivery" 
for  order  No.  356  and  another  order  No.  391. 

On  the  10th  February,  1917,  the  respondent  wrote  to  the 
appellants  saying  that  no  reply  had  been  received  "to  our  several 
letters  with  reference  to  delivery  of  chucks  on  our  order  356." 

To  this  letter  the  appellants  replied  on  the  12th  February, 
1917,  as  follows:— 

"fie  chiuJcs. 

"The  reason  why  we  did  not  reply  in  regard  to  these  is  that 
we  could  not  state  when  we  could  make  delivery,  nor  can  we  do 
so  now,  as  it  is  ahnost  impossible  to  get  castings,  and  we  have  not 
yet  got  the  steel  for  the  jaws.  We  will  ship  six  of  the  12-inch  this 
week,  and  all  we  can  say  about  the  others  is  that  we  will  push 
them  as  much  as  possible." 

On  the  3rd  January,  1917,  two  chucks  were  invoiced  by  the 
appellants  to  the  respondent,  and  on  the  face  of  the  invoices  are 
the  words  "order  356."  On  the  3rd  February  following,  one 
more  chuck  was  invoiced  by  the  appellants  to  the  respondent; 
on  the  28th  February  five  more  chucks  yere  invoiced  by  the 
appellants  to  the  respondent;  and  on  the  same  day  one  more 
(diuck  was  so  invoiced;  the  words  "order  356"  appear  on  the  last 
two  of  these  invoices. 

On  the  30th  March,  1917,  the  respondent  wrote  to  the  appel- 
lants saying: — 

"We  would  like  to  know  what  progress  you  are  making  with 
the  chucks  we  havie  on  order." 

To  this  letter  the  appellants  replied  on  the  5th  April  following, 
saying. — 

"We  have  received  only  a  part  of  the  chuck  castings,  so  can- 
not say  when  we  will  have  them  out." 
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^Toio*^  Several  letters  were  written  by  the  respondent  to  the  appel- 

lants  in  the  following  autmun.    In  these  letters  complaints  were 

Petbib      made  of  the  delay  in  delivering  the  chucks,  and  on  the  18th  Octo- 

Rae.        ber,  1917,  the  respondent  sent  to  the  appellants  a  letter  and  account 

M«f«dsth,cj.o.  claiming  from  them  $1,488  as  the  "difference  in  cost  of  chucks/' 

being  the  amount  in  excess  of  the  contract-price,  which  was  the 

difference  between  the  contract-price  and  the  price  on  that  day. 

The  account  was  returned  by  the  appellants  on  the  20th 
October,  1917,  accompanied  by  a  letter  saying: — 

"We  return  enclosed  invoice,  as  we  repudiate  any  liability  for 
non-delivery  of  chucks." 

On  the  31st  of  the  same  month,  the  respondent's  solicitors 
wrote  to  the  appellants  informing  them  that  they  had  been 
instructed  to  take  proceedings  against  the  appellants  "for  damages 
for  breach  of  contract  to  deliver  100  chucks." 

This  letter  was  replied  to  on  the  2nd  November  following  by  a 
letter  in  which  the  appellants  say: — 

"We  have  your  letter  of  the  31st  ult.  regarding  an  alleged 
claim  of  the  H.  W.  Petrie  Limited  for  damages  for  non-delivery  of 
chucks,  and  we  deny  any  responsibility  of  contract  with  them  in 
the  matter  of  supplying  chucks." 

It  was  proved  that  the  respondent  had  rendered  assistance  to 
the  appellants  to  obtain  the  steel  required  for  the  lAanufactiu^ 
of  chucks,  and  had,  at  the  request  of  the  appellants,  on  the  8th 
January,  1917,  placed  an  order  for  what  was  required,  and  that 
the  steel  was  paid  for  by  the  respondent,  and  that  the  price  paid 
was  charged  to  the  appellants'  accoimt  and  paid  for  by  them. 
The  respondent  also  assisted  the  appellants  in  placing  an  order 
for  the  castings  for  100  chucks  of  the  sizes  that  had  been  ordered 
by  the  respondent  by  exhibit  No.  1. 

It  was  testified  to  by  Mr.  Allison,  the  mianager  of  the  respond- 
ent's supply  department,  that  on  the  19th  September,  1917,  he 
had  a  conversation  on  the  telephone  with  Mr.  W.  Rae,  one  of  the 
appellants,  the  result  of  which  was  that  Rae  promised  to  deliver 
some  of  the  chucks  in  three  weeks. 

The  contention  of  the  appellants  is,  that  they  did  not  accept 
the  order  (exhibit  No.  1)  and  never  agreed  to  fill  it. 

It  is  impossible,  in  view  of  the  delivery  of  the  9  chucks  on  the 
order,  and  the  correspondence  to  which  reference  has  l:)een  made» 


Digitized  by 


Google 


xLviJ  ONTARIO  LAW  REPORTS.  23 

to  give  effect  to  that  contention.    Although  there  was  no  formal     ^^^f^J^^' 

written  acceptance  of  the  order,  the  delivery  of  the  9  chucks        

stated  to  be  delivered  on  the  order  was  an  acceptance  and  an      Pbtmb 
acceptance  sufficient  to  satisfy  the  provisions  of  the  Statute  of        Rae. 
Frauds:  Martin  v.  Haubner  (1896),  26  Can.  S.C.R.  142,  and  cases  M6radi^j.o. 
there  cited. 

The  provision  of  the  order  that  shipment  was  wanted  **  at  once '' 
means  "within  a  reasonable  time:"  per  Field,  J.,  in  The  Queen  v. 
Rogers,  3  Q.B.D.  28,  33. 

It  may  be  that,  having  regard  to  the  nature  of  the  transaction, 
the  circumstances  surrounding  it,  and  the  facilities  the  appellants 
had  for  manufacturing  the  chucks,  a  reasonable  time  for  the 
manufacture  and  delivery  of  them  had  not  elapsed  on  the  18th 
October,  1917,  although  there  is  evidence  to  lead  to  a  different 
conclusion;  but  that  question  is  unimportant,  because  on  the 
20th  October,  1917,  and  again  on  the  2nd  November,  1917,  the 
appellants  repudiated  their  contract,  the  result  of  which  was  that 
the  respondent  was  entitled  to  rescind  and  to  damages  for  the 
bleach  of  it. 

It  was  argued  that,  if  the  appellants  were  liable,  the  damages 
were  excessive,  and  that  all  that  the  respondent  was  entitled  to 
recover  was  the  difference  between  the  contract-price  and  the 
market-price  at  a  date  earlier  than  that  which  was  adopted  by  the 
learned  trial  Judge;  but  there  are  two  answers  to  this  contention — 
a  reasonable  time  had  not  elapsed  is  one;  and  the  other  is  that  it 
is  abundantly  clear  that  the  time  for  delivery  was  extended  in 
ease  of  the  appellants. 

I  would,  for  these  reasons,  affirm  the  judgment  and  dismiss  the 
appeal  with  costs. 

Appeal  dismissed. 
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1919  [APPELLATE  DIVISION.l 

June  28. 

Cnr  OP  Toronto  v.  Solway. 

Municipd  Corporatiotu — Private  Buildings — Powers  of  Prevention,  Regidation, 
and  ConJtrotr-Municipd  Ad,  190S,  sec,  BJ^ta^—i  Edw.  VIL  ck  tt,  sec,  19 
— 6  Edw,  VII,  ch.  it,  sec.  tl — Bv4an/^'~Operation  Limited  to  Defined 
Area — Discrimination — Monopoly — It^unction — Permit  for  Stable, 

A  by4aw  passed  by  the  city  council  on  the  28th  May,  1912,  provided  that  no 
building  shall  be  "located,  erected  or  used  for  a  stable  for  horses  for  delivery 
purposes  .  .  .  upon  any  of  the  properties  fronting  or  abutting  on"  a 
portion  of  a  certain  street  in  the  city,  with  a  proviso  that  the  by-law  should 
not  apply  to  any  building  erected  or  used  on  the  day  of  the  passing  thereof 
for  any  of  the  purposes  mentioned  "so  long  as  it  continues  to  be  used  as 
it  was  then  used."  The  legislation  under  the  authority  of  which  the  by-law 
was  passed  was  sec.  641a.  of  the  Municipal  Act,  1903,  as  enacted  by  4  Edw. 
VII.  ch.  22,  sec.  19,  and  amended  by  5  ^w.  VII.  ch.  22,  sec.  21.  The 
power  given  was  to  "prevent,  regulate  and  control  the  location,  erection  and 
use  of  buildings  (or,    inter  alia,  "stables  for  horses  for  delivery  purposes:'' — 

Held,  that,  while  the  Municipal  Act  contained  no  express  power  to  limit  the 
operation  of  a  b3r-law  passed  under  the  authority  of  sec.  541a.  to  a  defined 
area  of  the  municipahty,  the  very  nature  of  the  power  conferred  carried 
with  it  the  authority  to  do  that. 

(2)  Ttie  by-law  was  not  open  to  the  objection  that  it  discriminated  nor  to 
the  objection  that  it  tended  to  create  a  monopoly. 

(3)  The  city  corporation,  the  plaintiff,  was  entitled  to  an  injunction  restraining 
*  the  defendants  from  using  any  building  upon  their  premises,  in  the  pro- 
hibited area»  as  a  stable  for  horses  for  delivery  purposes,  notwithstanding 
that  a  permit  had  been  ^nted  by  an  officer  of  the  corporation  to  the 
defendants,  after  the  passine  of  the  by-law,  for  a  "private  stable  for  one 
horse  and  driving  ^ed" — the  pennit  was  not  for  a  building  for  stabling 
horses  for  delivery  purposes,  and  in  any  case  a  permit  by  a  corporation 
official  to  do  sometning  prohibited  by  by-law  would  be  of  no  force  or 
validity. 

Appeal  by  the  defendants  from  the  judgment  of  Mulock, 
CJ.Ex.,  at  the  trial,  in  favour  of  the  plaintiff,  the  Ck)rporation  of 
the  City  of  Toronto,  enjoining  the  defendants  from  using  any 
building  upon  the  premises  No.  50  Lakeview  avenue,  Toronto,  as 
a  stable  for  horses  for  delivery  piuposes,  contrary  to  by-law 
No.  6087,  passed  by  the  city  council  on  the  28th  May,  1912. 

^v  April  23.  The  appeal  was  heard  by  Meredith,  CJ.O., 
MAfiEE  and  HoDoms,  JJ.A.,  and  Latchford,  J. 

Gordon  WaHron,  for  the  appellants. 

C.  M.  Colguhoun,  for  the  plaintiff  corporation,  respondent. 

The  arguments  of  counsel  are  sufficiently  stated  in  the  judg- 
ment. 
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June  23.    The  judgment  of  the  Court  was  read  by  Meredith^     ^PP-  ^^ 

CJ.O.: — ^This  is  an  appeal  by  the  defendants  from  the  judgment        

of  the  Chief  Justice  of  the  Exchequer,  dated  the  11th  February,     rpoR^Nio 
1919,  which  was  directed  to  be  entered  after  the  trial  of  the  action  o. 

before  hmi  sitting  without  a  jujry  at  Toronto  on  that  day.  ^^^^^ 

The  action  is  brought  for  the, purpose  of  obtaining  an  injimc-  ^'^^^^^^•cj.o. 
tion  restraining  the  appellants  from  using  any  building  on  the 
premises  No.  SO  Lakeview  avenue,  in  the  city  of  Toronto,  as  a 
stable  for  horses  for  delivery  purposes,  contrary  to  the  provisions 
of  by-law  No.  6087,  passed  by  the  coimcil  of  the  respondent  cor- 
poration on  the  28th  day  of  May,  1912. 

The  by-law  provides  that: — 

''No  building  shall  be  located,  erected  or  used  for  a  stable  for 
horses  for  delivery  purposes  .  .  *  .  upon  any  of  the  properties 
fronting  or  abutting  on  either  side  of  LakevieW  avenue  from 
Dundas  street  to  Churchill  avenue,  in  the  city  of  Toronto,  except 
on  the  properties  fronting  on  Dundas  street  at  the  north-east  and 
north-west  comers  of  Dundas  street  and  Lakeview  avenue:  Pro- 
vided, however,  that  the  provisions  of  this  by-law  shall  not  apply 
to  any  building  erected  or  used  on  the  day  of  the  passing  hereof 
for  any  of  the  purposes  aforesaid  so  long  as  it  continues  to  be  used 
as  it  was  then  used." 

The  appellants,  by  their  statement  of  defence,  allege  that  a 
permit  was  obtained  by  the  female  appellant  on  the  30th  May, 
1912,  for  the  erection  of  a  private  stable  on  the  pren  ises  No.  50, 
and  that  it  was  granted  under  conditions  requiring  the  male 
appellant  ''to  make  outlays  for  drainage  and  the  like,  amounting 
to  $400/'  and  that  these  outlays  were  m^de,  and  that  on  the  18th 
August,  1916,  the  female  appellant  obtained  a  permit  for  under- 
pinning and  other  work  about  the  stable,  and  that  in  these  cir- 
cumstances the  respondent  is  "not  entitled  to  afik  for  equitable 
reUef." 

.  The  appellants  also  attack  the  validity  of  the  by-law  because 
"it  exempts  buildings  existing  in  the  area,  of  prohibition  on  the 
day  of  the  passing  of  the  by-law,  that  is,  on  May  28th,  1912, 
whereas  the  statute  from  which  the  respondent  derives  power,  that 
18,  the  Municipal  Act,  R.S.O.  1914,  ch.  192,  sec.  20,  expressly 
declares  that  exemption  shall  be  of  buildings  existing  on  the  26th 
day  of  April,  1904;"  and  they  also  attack  its  validity  because 
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"it  tends  to  create  a  monopoly  in  respect  of  the  buildings  erected 
or  used  for  the  forbidden  purposes  between  the  26th  April,  1904, 
and  the  12th  May,  1912."      . 

The  male  appellant  also  claims  by  coimterclaim  that,  in  the 
event  of  the  injunction  being  granted,  he  be  paid  his  outlays 
which  the  respondent  required  to  be  made  and  all  his  outlays  in 
and  about  the  stable. 

The  legislation  under  the  authority  of  which  the  by-law  was 
passed  was  4  Edw.  VII.  ch.  22,  sec.  19,  as  amended  by  5  Edw.  VII. 
ch.  22,  sec.  21.  Section  19  of  the  Act  of  4  Edw.  VII.  provided 
that:— 

"The  Consolidated  Mimicipal  Act,  1903,  is  amended  by  insert- 
ing therein  the  following  as  section  541  a. : — 

"541  a.  The  councils  of  cities  and  towns  are  authorised  and 
empowered  by  a  vote  of  two-thirds  of  the  whole  council  to  pass 
and  enforce  such  by-laws  as  they  may  deem  expedient; 

"(a)     ... 

"  (fe)  And  in  the  case  of  cities  only,  to  prevent,  regulate  and 
control  the  location,  erection  and  use  of  buildbigs  for  laundries, 
butcher  shops,  stores  and  manufactories. 


"Provided  that  this  section  shall  not  apply  to  any  bmldings 
now  erected  or  used  for  any  of  the  purposes  aforesaid  so  long  as 
they  continue  to  be  used  as  at  present"  (i.e.,  26th  April,  1904). 

The  amending  Act  (5  Edw.  VII.  ch.  22,  sec.  21)  provided  that 
section  541  a.  be  amended  by  inserting  the  words  "stables  for 
horses  for  delivery  purposes"  before  the  word  "laimdries." 

The  stable  in  question  was  erected  after  the  passing  of  the 
by-law,  and  the  permit  which  was  issued  was  for  a  "private  stable 
for  one  horse  and  driving  shed." 

Upon  the  argument  before  us  it  was  contended  by  Mr.  Waldron 
that  the  by-law  was  invalid  because: — 

(1)  There  was  no  power  to  pass  such  a  by-law  limited  in  its 
application  to  a  defined  area. 

(2)  It  does  not  contain  the  statutory  proviso. 

(3)  It  discriminates  in  favour  of  persons  who,  after  the  26th 
April,  1904,  and  before  the  passing  of  the  by-law,  had  erected 
stables  for  the  purposes  mentioned  in  it,  which  were  being  used 
for  those  purposes  when  the  by-law  was  passed. 
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I  am  of  opinion  that  these  objections  are  not  well-founded,  j^pp*  ^^• 

While  the  Mxmicipal  Act  contains  nd  express  power  to  limit  the  

operation  of  a  by-law  passed  imder  the  authority  of  sec.  541  o.  -^^j^ 

to  a  defined  area  of  the  municipality,  the  very  nature  of  the  power  ». 

nof  \(rA  Y 

conferred  carries  with  it  the  authority  to  do  that :  the  power  is  to        * 

prevent,  as  well  as  to  regulate  and  control,  and  this  power  may  M««Mth.c.j.o. 
be  exercised  as  to  stores  and  manufactories  as  well  as  to  laundries, 
butcher  shops,  and  stables  for  horses  for  delivery  purposes. 
Applied  to  the  case  of  stores  and  manufactories,  it  would  be 
absurd  to  give  such  a  power  if  the  by-law  must  be  applicable  to 
the  whole  area  of  the  city,  as  indeed  it  would  be  as  applicable  to 
most,  if  not  all,  of  the  industries  to  which  sec.  541  a.  applies. 

In  my  opinion,  the  power  to  prevent,  regulate,  and  control  the 
location,  erection,  i^nd  use  of  buildings  for  a  designated  purpose, 
reasonably  construed,  in  its  very  nature  carries  with  it  the  right 
to  prescribe  in  what  localities  they  may  be  located,  erected,  or 
used,  and  in  what  localities  they  may  not. 

The  by-law  is  not,  I  think,  open  to  the  objection  that  it  dis- 
crindbates.  It  is  general  in  its  application  in  the  future,  as  it 
applies  to  every  one  who  desires  to  locate  or  to  erect  a  building 
for  the  purposes  mentioned  in  the  by-law,  and  it  is  also  general  in 
its  application  to  buildings  previously  erected  which  were  then  in 
use.  It  would,  I  think,  have  been  an  unreasonable  exercise  of 
the  powers  of  the  council  if  the  by-law  had  made  unlawful  the  use, 
for  the  purposes  of  stabling  horses  for  delivery  purposes,  of  build- 
ingis  which  had  been  erected  and  were  then  being  used  for  that 
purpose.  If  the  contention  of  the  appellants  were  well-founded, 
A  coimcil  which  desired  to  exercise  the  powers  conferred  by  sec. 
541  a.  in  r^ard  to  stores  and  manufactories  would  be  bound  to 
make  the  prohibition  it  desired  to  impose  applicable  to  buildings 
then  in  use  as  stores  and  manufactories,  which  would  be  most 
unjust. 

The  argument  that  the  by-law  tends  to  create  a  monopoly 
falls  to  the  ground  if ,  as  I  think,  the  council  had  authority  to  limit 
the  scope  of  its  prohibition  to  a  defined  area  in  the  municipality 
and  to  exempt  stables  then  in  use. 

The  contention  that  the  respondent  was  not  entitled  to  the 
injunction  because  of  the  permit  that  had  been  granted  and  the 
outlay  consequent  upon  the  requirement  as  to  drains  and  the  like, 
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to  which, reference  has  been  made,  is  not  well-founded.  Tlie  per- 
mit that  wafi  issued  was  for  a  private  stable  for  one  horse  and  a 
driving  shed,  and  not  for  a  building  for  stabling  horses  for  delivery 
purposes,  and  in  any  case  a  permit  by  a  corporation  official  to  do 
something  that  was  prohibited  by  the  by-law  is  of  no  force  or 
validity. 

Upon  the  whole,  I  am  of  opinion  that  the  appeal  fails  and  that 
it  should  be  dismissed  with  costs. 

Appeal  dismissed. 


1U19 
June  28. 


[APPELLATE  DIVISION.] 
Rex  v.  King. 

Criminail  Law — Obtaining  Money  by  False  Pretenses  with  Inleni  to  Defraud — 
Evidence — Sufficiency  to  Sustain  Conviction — Furnishing  and  Obtaining 
Payment  for  Article  Inferior  in  Quality  to  Artide  Bought. 

The  defendant  was  charged  with  obtaining  money  bv  falae  pretences  with 
intent  to  defraud.  The  case  for  the  Crown  was  that  M.  gave  an  order 
to  the  defendant  for  a  suit  of  clothes  to  be  made  from  cloth  a  sample  of 
which  was  given  to  him  by  the  defendant;  that  M.  paid  135  for  a  suit  of 
clothes  delivered  to  him  by  the  defendant;  and  that  the  cloth  of  which 
the  suit  was  made  was  inferior  to  the  sample.  The  defence  was  that  the 
sample  which  M.  said  had  been  given  to  him  by  the  defendant  had  not 
been  given  to  him;  that  there  was  no  such  doth  in  the  shop;  and  that  the 
clothes  were  made  from  a  piece  of  cloth  which  M.  had  himself  selected. 
The  defendant  was  tried  by  a  Judge  without  a  jury  and  convicted  upon 
conflicting  evidence: — 

Hddf  that  there  was  evidence  to  warrant  a  conviction. 

In  order  to  have  reached  the  conclusion  that  M.'s  monev  had  been  obtained 
by  false  pretences  with  intent  to  defraud,  the  trial  Judge  must  have  found 
that  the  defendant  had  given  M.  the  sample;  and,  that  having  been  found, 
there  was  no  escape  from  the  conclusion  that  the  defendant  was  guilty 
of  the  offence  of  wnich  he  had  been  convicted. 

Although  the  clothes  were  delivered  to  M.  and  the  balance  of  the  price  which 
he  paid  when  he  got  them  was  received  not  by  the  defendant  but  bv  another 
employee  in  the  shop  where  the  suit  was  ordered,  the  case  for  the  Crown 
against  the  defendant  was  made  out,  because  the  delivery  of  the  clothes 
and  the  receipt  of  the  money  were  but  steps  in  carrying  out  the  original 
i)lan  that  the  defendant  had  formed. 

whether  or  not  the  defendant  was  the  proprietor  of  the  shop  was  immaterial 
if  he  was  the  person  who  devised  and  had  carried  out  the  plan. 

The  follo%ving  statcirent  is  taken  from  the  judgment  of  Mere- 
dith, C.J.O.: — 

Case  stated  by  His  Honour  Judge  Coatsworth. 

The  defendant  was  charged  with,  and  convicted  of,  having 
obtained  by  false  pretences  from  Michael  McGarry  $30,  with 
intent  to  defraud,  contrary  to  the  Criminal  Code. 
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Two  other  chaives  were  included  in  the  "charee,"  but  on     ■^PP*  ^^' 

1910 
these  the  defendant  was  acquitted.  -» — 

The  question  stated  for  the  opinion  of  the  Court  is: —  ^^"^ 

"Was  there  any  evidence  to  justify  a  conviction  for  obtaining        King. 
money  by  false  pretences  with  intent  to  defraud?" 

The  case  for  the  Crown  presented  at  the  trial  was  that  McGarry 
gave  an  order  to  the  defendant  for  a  suit  of  clothes  to  be  made 
from  cloth  a  sample  of  which  was  given  to  him  by  the  defendant; 
that,  when  the  order  was  given,  McGarry  paid  a  deposit  of  $5; 
that  some  days  afterwards  McGarry  called  for  the  clothes,  paid 
the  -balance  of  the  price  agr^d  on  ($30),  and  took  them  home; 
that  on  examining  them  when  he  got  home  it  was  discovered  that 
they  were  m^de  of  cloth  much  inferior  to  the  sample  with  which 
they  were  compared;  that  he  took  the  clothes  back  and  com- 
plained to  the  defendant  that  they  were  made  of  cloth  much' 
inferior  to  the  sample;  that  the  defendant  insisted  that  the  cloth 
of  which  they  were  made  was  the  same  as  the  sample,  but  eventu- 
ally returned  $10  of  the  price  to.McGai-ry;  and  that  McGarry 
insisted  on  getting  back  the  sample,  and,  when  the  defendant 
refused  to  return  it,  he  (McGarry)  gave  back  the  $10  and  pro- 
ceeded to  lay  the  charge  on  which  the  defendant  had  been  con- 
victed. 

Evidence  on  behalf  of  the  defendant  was  adduced  and  the 
defendant  testified  on  his  own  behalf.  The  defence  was  that  the 
sample  which  McGarry  said  had  been  given  to  him  by  the  defend- 
ant had  not  been  given  to  him;  that  there  was  no  such  cloth  in 
the  shop;  that  the  clothes  were  made  from  a  piece  of  cloth  which 
McGarry  had  himself  selected;  that  the  $10  were  not  paid  to 
McGarry  in  recognition  of  the  justice  of  his  claim,  but  because  he 
was  making  a  distxu-bance  in  the  shop  while  custom.ers  were  there, 
and  that  the  money  was  paid  to  him  in  order  to  get  rid  of  him  and 
the  disturbance  he  was  creating. 

It  was  conceded  at  the  trial  by  the  defendant  that  the  cloth 
which  the  clothes  were  made  of  was  not  the  same  as  the  sample 
wfiich  McGarry  said  he  had  received,  but  was  of  an  inferior, 
though  good,  quality;  and  the , testimony  of  witnesses  called  for 
the  defence,  who  spoke  as  to  the  quality  of  the  cloth,  was  to  the 
same  effect. 
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^Tqiq^^  May  5,    The  case  was  heard  by  Meredith,  C.J.O.,  Mac- 

— ,_        LAHKN,  Magee,  and  HodginS;  JJ.A.,  and  Middleton,  J. 

^J™  H,  H.  Dewarty  K.C.,  for  the  defendant,  contended  that  there 

Kino.        was  no  evidence  which  would  warrant  a  conviction.    He  referred 

to'  the  notes  of  evidence  and  to  sees.  404  and  405  of  the  Criminal 

Code. 

Edward  Bayly,  K.C.,  for  the  Crown,  pointed  out  portions  of  the 
evidence  which  supported  the  conviction. 

June  23.  The  judgment  of  the  Court  was  read  by  Meredith, 
C.J.O.  (after  stating  the  facts  as  above): — I  am  not  at  all  sure 
that,  upon  this  conflicting  evidence,  I  should  have  reached  the 
conclusion  to  which  the  trial  Judge  came,  but  that  ia  not  the 
question  we  have  to  decide.  All  that  we  have  to  do  is  to  say 
whether  there  was  any  evidence  to  warrant  a  conviction. 

In  order  to  have  reached  the  conclusion  that  McGarry's  money 
had  been  obtained  by  false  pretences  with  intent  to  defraud,  the 
trial  Judge  must  have  found  that  the  defendant  had  given  to 
McGarry  the  sample  which  he  said  he  had  been  given;  and,  that 
having  been  found,  there  is  no  escape  from  the  conclusion  that  the 
defendant  was  guilty  of  the  offence  of  which  he  has  been  con- 
victed. 

The  case  against  the  defendant  then  was  that  he  had  repre- 
sented to  McGarry  that  the  clothes  that  he  was  ordering  would 
be  made  from  cloth  Tike  the  sample  that  he  gave  him;  that  there 
was  no  such  cloth  in  the  shop,  and  that  it  was  intended  by  the 
defendant  to  have  the  clothes  made  from  a  different  and  an 
inferior  cloth;  that  he  intended  that  the  clothes  made  of  it  would 
be  furnished  to  McGarry  as  being  what  he  had  ordered;  and  that, 
in  delivering  the  clothes  to  McGarry  and  receiving  the  balance  of 
the  price  of  them,  there  was  a  representation  that  he  was  getting 
what  he  had  ordered,  when  he  was  in  fact  not  getting  it,  but 
clothes  made  of  a  different  and  an  inferior  cloth.  The  fact  that, 
when  McGarry  complained,  the  defendant  insisted  that  the  cloth 
of  which  the  clothes  were  made  was  the  same  as  the  sample  was  a 
circumstance  tending  to  shew  bad  faith,  and  it  was  what  w^ould 
be  likely  to  have  been  done  by  one  who  from  the  first  intended  to 
commit  a  fraud  upon  his  customer  by  supplying  to  him  an  article 
which  it  was  intended  he  should  believe  to  be  what  he  had  ordered, 
when  it  was  not,  but  an  inferior  article. 
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During  the  argument  I  doubted  whether  the  case  for  the     ^'^f^*^" ' 

Crown  had  been  made  out,  because  the  clothes  were  delivered  to        

McGarry  and  the  balance  of  the  price  which  he  paid  when  he  got        ^^ 
them  was  received  "not  by  the  defendant  but  by  another  employee       King. 
in  the  shop;   but,  on  further  consideration,  I  have  come  to  the  iferadiih.cj.o. 
conclusion  that  my  doubt  was  not  well-founded,  because  the 
delivery  of  the  clothes  and  the  receipt  of  the  money  were  but  steps 
in  carrying  out  the  original  plan  that  the  defendant  had  formed, 
and  were  steps  that  he  must  have  known  would  be  taken  in  doing 
that. 

There  was  no  clear  evidence  as  to  the  proprietorship  of  the 
shop,  but  there  was  enough  to  warrant  the  inference  being  drawn 
that  the  defendant  was  the  proprietor  of  it;  and  whether  or  not 
that  was  the  case  is  immaterial  if  the  defendant  was  the  person 
who  devised  and  had  carried  out  the  plan  of  putting  off  on  McGarry 
and  getting  his  money  for  it,  an  article  different  from  and  inferior 
in  quality  to  that  which  he  had  bought. 

I  would,  for  these  reasons,  answer  the  question  submitted  in 
the  aflSrmative. 

Conindion  affirmed. 


[APPELLATE  DIVISION.]  1919 

Brawley  v.  Toronto  R.W.  Co.  June  23. 

Streei  RaUway — Injury  to  Passenger — Fall  Caused  by  Breaking  of  Strap — 
Negligence — Primd  Fade  Case — Res  Ipsa  Loquitur — Evidence  in  Rebuttal 
— Alienee  of  Evidence  of  Inspection — Findings  of  Jury — Nondvrection — 
New  Trial — Husband  of  Injured  Passenger  Joined  as  Co-plainiiff — 
Damages — Expenses — Loss  of  Consortium, 

The  ju<^ment  of  Meredith,  C.J.C.P.,  44  O.L.R.  568,  was  set  aside  and  a 
new  trial  directed. 

Held,  that  the  fact  that  the  strap  by  which  the  plaintiff  Kate  B.  was  supporting 
herself,  standing  in  the  defendants'  car,  broke  when  called  on  to  bear  the 
strain,  cast  upon  the  defendant  company  the  burden  of  shewing  that  the 
breaking  was  not  due  to  any  negligence  on  its  part.  The  case  was  one  for 
the  appBcation  of  the  rule  res  ipsaloquitur, 

MePhee  v.  City  of  Toronto  and  Bulmer  (1916),  9  O.W.N.  160,  Sangster  v. 
T,  Eaton  Co.  (1894),  25  O.R.  78,  21  A.R.  625,  T,  Eaton  Co.  v.  Sangster 
0895),  24  Can.  8.C.R.  708,  and  Toronto  R.W.  Co.  v.  Fleming  (1913),  47 
Oin.  S.C.R.  612,  followed. 

Hie  defendant  company  adduced  evidence  for  the  purpose  of  rebutting  the 
primd  facie  presumption  which  arose  from  the  breaking  of  the  strap,  but 
made  no  attempt  to  shew  that  the  strap  had  been  inspected  or  tested,  or 
that  any  system  of  inspection  or  testing  was  in  use,  nor  to  shew  how  long 
the  strap  which  broke  had  been  in  use: — 
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1919  Hdd,  that  the  jury  should  have  been  instructed  that  the  burden  of  rebutting 

- —  the  presumption  of  negligence  which  arose  from  the  breaking  of  the  strap 

Brawley         was  upon  the  company,  and  that  unless  that  burden  had  been  satisfied 

0.  the  plaintiffs  were  entitled  to  sucoeed;  and,  the  jury  not  having  been  so 

ToBONTO  instructed,  and  their  findings  as  to  nefi^igenoe  being  unsatisfactory,  the 

R.W.  Co.         ends  of  justice  would  be  b^  served  by  setting  adcTe  the  judgment  and 

directing  a  new  trial. 

The  expenses  of  the  plaintiff  David  B.,  the  husband  of  the  plaintiff  who  was 

injunsd,  having  been  dealt  with  at  the  trial  as  part  of  the  damages  sustained 

by  his  wife,  must  be  taken  to  have  been  included  in  the  damages  aw^arded 

to  her;  but  the  jury  might  well  have  awarded  him  something  for  the  loss 

of  the  society  and  companionship  of  his  wife  while  she  was  suffering  from 

her  injuries. 

An  appeal  by  the  plaintiff  David  Brawley  and  an  appeal  by 
the  defendant  company  from  the  judgment  of  Meredith,  C.J.C.P., 
44  O.L.R.  568. 

May  5.  The  appeals  were  heard  by  Meredith,  C.J.O., 
Maclar£n,  Magee,  and  Hodgins,  JJ.A. 

Gideon  Grants  for  the^plaintiff  David  &rawley,  argued  that  he 
should  have  been  allowed  as  damages  the  expenses  which  he  had 
incurred  for  doctors  and  nurses  by  reason  of  his  wife's  injury  and 
compensation  for  the  loss  of  the  society  and  companionship  of  his 
wife  for  about  a  year. 

D.  L.  McCarthy,  K.C.,  for  the  defendant  company,  in  answer 
to  the  appeal  of  the  plaintiff  David  Brawley,  pointed  out  that  the 
question  raised  was  one  for  the  jury,  and  that  they  had  allowed 
for  the  expenses  in  the  amount  which  they  had  awarded  to  the 
plaintiff  Kate  Brawley.  In  support  of  the  defendant  company's 
appeal,  it  was  contended  that  there  was  no  evidence  to  connect 
the  defendant  with  the  negligence  found  by  the  jury;  that  the 
findings  of  the  jury  were  perverse  and  against  the  evidence;  that 
there  was  nothing  to  shew  want  of  care  on  the  part  of  the  company; 
and  that  the  jury  had  been  misdirected. 

Granty  for  the  plaintiffs,  contended  that  the  onus  was  on  the 
defendant  company,  and  that  it  had  not  discharged  that  onus  by 
shewing  that  the  breaking  of  the  strap  was  not  attributable  to  any 
negligence  on  its  part.  The  findings  of  the  jury  in  favour  of  the 
plaintiff  ICate  Brawley  should  not  be  interfered  with. 

The  following  cases  were  referred  to:  Sharp  v.  Grey  (1833), 
9  Biiig.  457;  Hyman  v.  Nye  (1881),  6  Q.B.D.  685;  Gaiser  v.  Niagara 
St.  Catharines  and  Toronto  R.W.  Co.  (1909),  19  O.L.R.  31;  Kolari 
V.  Mond  Nickel  Co.  (1914),  32  O.L.R.  470, 20  D.L.R.  412;  BiUington 
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V.  Hamilton  Street  R.W.  Co.  (1917),  39  O.L.R.  25,  34  D.L.R.  708;     ^^^^' 
Christie  v.  Griggs  (1809),  2  Camp.  79;  McPhee  v.  CHy  of  Toronto        — 
and  BuLmer  (1916),  9  OiW.N.  150;  Norman  v.  Great  Western  R.W.     B«^^» 
Co.,  [1915]  1  K.B.  584;  Fleming  v.  Toronto  R.W.  Co.  (1912),  27     To 
O.L.R.  332,  8  D.L.R.  507;  Toronto  R.W.  Co.  v.  Fleming  (1913), 
47  Can.  S.C.R.  612,  12  D.L.R.  249;  Ontario  Hughes-Owens  Limited 
V.  Ottawa  Electric  R.W.  Co.  (1917),  40  O.L.R.  614,  39  D.L.R.  49; 
Crevding  v.  Canadian  Bridge  Co.  (1915),  51  Can.  S.C.R.  216,  21 
D.L.R.  662;  Newberry  v.  Bristol  Tramways  and  Carriage  Co.  Limited 
(1912),  107  L.T.R.  801;  Ferguson  v.  Canadian  Pacific  R.W.  Co. 
(1908),  12  O.W.R.  943;  Readhead  v.  Midland  R.W.  Co.  (1867-69), 
L.R.  2  Q.B.  412,  L.R.  4  Q.B.  379. 

June  23.  The  judgment  of  the  Court  was  read  by  Mebedith, 
C.J.O. : — ^The  plaintiff  David  Brawley  appeals  from  the  judgment 
dated  the  30th  December,  1918,  which  was  directed  to  be  entered 
by  the  Chief  Justice  of  the  Common  Pleas  on  the  findings  of  the 
jury  at  the  trial  at  Toronto  on  the  22nd  and  25th  days  of  the 
previous  month  of  November. 

The  groimd  of  this  appeal  is  that  the  appellant  was  not  awarded 
any  damages,  although  he  had  expended  $768.07  for  miedical 
and  other  treatment  for  his  wife,  and  had  lost  her  society  and 
oompanionship  for  about  a  year,  in  consequence  of  the  injuries 
she  had  received,  in  respect  of  which  the  jury  assessed  her  damages 
at  $1,000.  The  defendant  also  appeals,  on  the  ground  that  the 
negligence  charged  was  not  proved,  and  that  the  answers  of  the 
jury  were  not  such  as  to  warrant  judgment  being  entered,  as  it 
was,  in  favour  of  the  female  plaintiff  for  $1,000. 

The  female  plaintiff  was  a  passenger  on  the  appellant  company's 
railway,  and  was  injured  owing  to  the  breaking  of  a  strap  with 
which  the  car  in  which  she  was  travelling  was  supplied,  and  which 
was  intended  to  be  used  by  standing  passengers,  as  it  was  used  by 
her,  for  the  purpose  of  supporting  themselves.  And  the  allegation 
of  her  pleading  is  that,  owing  to  the  car  having  swerved  violently, 
her  weight  was  thrown  upon  the  strap,  which  broke  and  gave  way 
in  her  hand  from  the  rod  upon  which  it  was  mounted,  causing  her 
to  fall  violently  upon  the  floor  of  the  car. 

In  his  charge  to  the  jury,  the  learned  Chief  Justice  directed 
them,  if  they  found  that  the  appellant  company  was  guilty  of 

3-46  O.L.B. 
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^'^^ifi        negligence,  to  state  in  what  particulars  the  neghgence  consisted; 

that,  if  they  thought  lack  of  inspection  was  the  cause,  they  should 

^^^^^^     indicate  what  kind  of  inspection  they  should  find  to  have  been 

Toronto     reasonable,  under  all  the  circumstances  of  the  case:  and  he  also 
R.W  Co 

directed  them,  if  they  found  negligence,  to  "state  fully  and  clearly 

what  it  is." 

The  second  question  was:  "If  so,  what  was  that  negligence? 
State  fully  and  clearly."  And  the  answer  to  it  was,  "Caused  by 
broken  strap." 

In  my  opinion,  the  fact  that  the  strap  broke,  when  it  was 
called  on  to  bear  the  strain  put  upon  it  by  the  female  plaintiff, 
cast  upon  the  appellant  company  the  burden  of  shewing  that  the 
breaking  was  not  due  to  any  negligence  on  its  part. 

The  case  was,  I  think,  one  for  the  application  of  the  maxim 
res  ipsa  loquitur.  Where  an  accident  happens  from  an  inanimate 
object,  and  is  one  that  does  not  ordinarily  happen  if  the  persons 
who  have  the  management  of  it  use  proper  care,  it  may  be  inferred, 
in  the  absence  of  any  explanation  from  them,  that  it  has  happened 
through  their  want  of  care. 

In  McPhee  v.  City  of  Toronto  and  Bvlmer,  9  O.W.N:  150,  the 
plaintiff  was  injured  owing  to  the  breaking  down  of  a  bench  in  a 
public  park,  intended  to  provide  seating  accommodation  for  25 
persons.  Delivering  the  judgment  of  a  Divisional  Court,  HodginSi 
J.A.,  referring  to  this,  said: — 

"As  no  evidence  as  to  its  condition"  (i.e.,  the  condition  of  the 
bench),  "except  that  afforded  by  the  accident  itself,  was  given, 
the  appellant  must  be  held  to  be  responsible  for  its  failure  to  serve 
its  purpose." 

In  the  earlier ^«ise  of  Sangster  v.  T.  Eaton  Co.  (1894),  25  O.R- 
78,  21  A.R.  625,  affirmed  by  the  Supreme  Court  of  Canada, 
T.  Eaton  Co.  v.  Sangster  (1895),  24  Can.  S.C.R.  708,  the  facts 
were  that  a  child,  who  was  lawfully  in  the  defendant's  shop,  waw 
injured  by  an  unfastened  mirror  standing  against  the  wall,  falling 
upon  it,  the  cause  of  the  fall  being  unknown,  and  it  was  held  that 
this  of  itself  afforded  sufficient  evidence  of  negligence  to  justify 
the  case  being  submitted  to  the  jury. 

Toronto  R.W.  Co.  v.  Fleming  (1913),  47  Can.  S.C.R.  612,  is 
another  case  in  which  the  maxim  was  applied.--  In  that  case  the 
injiuy  was  caused  by  the  explosion  of  the  controller  of  an  electric 
car  in  which  the  plaintiff  was  travelling. 
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The  appellant  company  adduced  evidence  for  the  purpose  of     ^^PgJ?^" 

]3ebutting  the  priniA  facte  presumption  which  arose  from  the        

breaking  of  the  strap,  but  made  no  attempt  to  shew  that  the  strap  ^bawlby 
had  been  inspected  or  tested,  or  that  any  system  for  the  inspection  Toronto 
or  testing  of  the  straps  was  in  use  by  the  appellant  company,  nor 
to  shew  how  long  the  strap  which  broke  had  been  in  use. 

In  Murphy  v.  PMOivs  (1876),  36  L.T.R.  477,  478,  Kelly,  C.B., 
speaking  with  reference  to  chains  used  for  the  purpose  of  lifting 
heavy  girders,  said  that  the  defendant  was  bound  from  time  to 
time,  as  the  occasion  might  require,  to  have  the  chains  used  in 
his  business  properly  and  duly  examined  and  tested  periodically. 

It  is  obvious  that  a  strap  will  not  last  for  ever,  and  it  was 
shewn  by  a  witness  called  by  the  appellant  company — Charles 
Adams — ^that  the  strap  which  broke  shewed  signs  of  deterioration 
and  that  it  was  beginning  to  wear,  though  he  added  that  there 
did  not  "seem  to  be  such  an  enormous  amoimt  of  wear,"  and  for 
that  reason  the  case  differs  from  Ferguson  v.  Canadian  Pacific 
R.W.  Co.,  12  O.W.R.  943.  There  the  evidence  made  it  clear  that 
the  derailment  of  the  car,  which  was  the  cause  of  the  injury  com- 
plained of,  was  caused  by  an  apparenUy  perfect  rail  breaking,  and 
because  that  was  the  case,  and  there  was  no  evidence  of  negligence 
on  the  part  of  the  defendants  in  buying  the  rail  and  placing  it 
on  the  track,  the  action  failed  and  was  dismissed. 

The  learned  trial  Judge  was  evidently  of  opinion  that  the 
maxim  res  ipsa  loquitur  was  not  applicable,  and  the  jury  were  not 
instructed — as  in  my  opinion  they  should  have  been — ^that  the 
burden  rested  upon  the  appellant  company  of  rebutting  the  pre- 
sumption of  negligence  which  arose  from  the  breaking  of  the  strap, 
and  that  unless  that  burden  had  been  satisfied  the  plaintiffs  were 
entitled  to  succeed. 

In  view  of  this,  and  the  unsatisfactory  natiu^  of  the  answer 
to  the  second  question,  the  ends  of  justice  will  best  be  served, 
I  think,  by  setting  aside  the  judgment  and  directing  that  a  new 
trial  be  had. 

The  complaint  of  the  plaintiff  who  appeals  that  the  jury 
improperly  disregarded  Ms  claim  to  be  allowed  the  expenses  he 
had  been  put  to  is  not  well-founded.  Without  objection  these 
expenses  were  dealt  with  as  part  of  the  damages  sustained  by  the 
female  plaintiff,  and  must  therefore  be  taken  to  have  been  included 
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in  the  tl^OOO  awarded  to  her.  It  seemB  strange  that  nothing 
wa«  allowed  to  the  appellant  plainti£F  for  the  loss  of  the  society 
and  companionship  of  his  wife  while  she  was.  laid  up  in  consequence 
of  the  injuries  she  received;  and,  if  any  injustice  has  been  done  in 
that  regard,  it  can  be  remedied  upon  the  new  trial. 

The  result  is  that  I  would  allow  both  appeals,  set  aside  the 
judgment,  and  direct  that  a  new  trial  between  the  parties  be  had, 
and  I  would  direct  that  the  costs  of  the  last  trial  and  of  the  appeals 
be  costs  in  the  cause  to  the  party  who  is  ultimately  successful, 
unless  the  Judge  before  whom  the  new  trial  takes  place  otherwise 
directs. 

Appeals  allowed  and  new  trial  ordered. 


1919 
June  28. 


lAPPELLATE  DIVISION.] 
Stbinbrecker  v.  Mutual  Life  Insurance  Co. 


Insurance  (Life) — Promissory  Note  Made  by  Assured  in  Favour  of  Agent  (ff 
Insurance  Company  for  First  Yearns  Premium — Note  Overdue  and  unpaid 
at  Time  of  Death  of  Assured  unthin  Year — Premium  Paid  by  Agent  to 
Company  before  Maturity  of  Note — Payment  made  on  Behalf  of  Assured — 
Evidence — Inference  from  Facts — Terms  of  Policy — Receipt  Withheld — 
Policy  not  Ceasing  to  be  in  Force, 

S.,  the  husband  of  the  plaintiff,  signed  an  apoUoation  to  the  defendant  com- 
pany for  an  insurance  upon  his  life  and  delivered  it  to  H.,  a  sub-agent  of 
the  company.  The  application  was  forwarded  to  the  defendant  company, 
and  a  policy  was  issued  on  the  life  of  S.,  dated  the  7th  Nov^nber,  1916^ 
for  12,000,  payable  to  the  plaintifi^  subject,  however,  to  the  payment  of 
the  annual  premium  of  $79.  The  apphcation  and  policy  contained  * 
stipulations  and  conditions,  one  of  which  was  that  ''no  agent  has  authority 
to  put  this  policy  in  force  before  payment  of  the  first  premium  and  delivery- 
of  the  company's  printed  receipt."  The  policy  was  forwarded  to  the 
company's  agent  for  delivery  to  S.,  toother  with  the  company's  regular 
printed  receipt  for  the  first  year's  premium.  This  receipt  had  print^  at 
the  foot  of  it:  ''If  anv  promissory  note  .  .  .  given  tor  the  first  year's 
premium  ...  be  not  paid  when  due  the  policy  will  cease  to  be  in 
iprce  .  .  .  ."  H.  delivered  the  policy  to  S.  on  the  13th  November, 
1016.  Instead  of  paying  the  premium  in  cash,  S.  gave  H.  a  promiasoir 
note  for  the  amount,  dated  on  that  day,  and  payable  to  H.  himself, 
in  three  months.  The  printed  receipt  was  not  delivered  to  S.,  but  remainea 
in  the  possession  of  H.  On  the  6th  February,  1917,  H.  remitted  to  the 
company  from  his  own  resources  a  portion  of  the  premium,  representing 
the  difference  between  the  full  premium  and  his  commission.  By  the 
terms  of  his  agency  agreement,  H.  was  responsible  to  the  company  for  the 
first  premium.  S.  paid  nothing  to  the  company  and  nothing  to  H.,  except 
$10,  on  the  21st  March,  1917.  H.  had  applied  to  S.  for  payment  of  the 
note  after  the  6th  February,  1917.    S.  died  on  the  5th  August,  1917:— 
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Hddf  in  an  action  to  recover  the  amount  of  the  insurance^hat  the  reaaonable  in-  1^19 

f erence  from  all  the  circumstances  of  the  case  waa  that  H.  had  led  S.  to  believe  -*-— 

that  he  (H.)  would  provide  for  the  payment  of  the  note  when  it  matured,  Stbin- 

and  that  H.  intended  to  do  this  ana  himself  to  pay  the  note 'if  S.  was  not  BBBCum 

able  to  pay  it  when  it  riiould  become  due,  and  that  when  H.  paid  the  9. 

gremium  he  intended  to  pay  it  for  and  on  behalf  of  S.^  and  not  only  because  Mutual 

e  was  by  his  agency  contract  obliged  to  do  so.    The  first  premium  must,  LiVB 

therefore,  be  rc^garoed  as  having  been  paid  to  the  companv;  the  policy  Insuranob 

had  not  ceased  to  be  in  force  when  S.  died;  and  the  i^aintiff  was  entitled  Co. 
to  recover. 
Aeey  v.   Femie  (1840),  7  M.  &  W.  151,  and  London  and  Lancnhvre  Life 

Assurance  Co,  v.  Fleming.  [1897]  A.C.  499,  distinguished. 
Judgment  of  Meredith,  C.  J.C.P.,  affirmed. 


The  following  statement  is  taken  from  the  judgment  of 
Meredith,  C.J.O.: — 

This  is  an  appeal  by  the  def^idant  company  from  the  judg- 
ment, dated  the  14th  November,  1918,  pronounced  by  the  Chief 
Justice  of  the  Common  Pleas,  after  the  trial  of  the  action  before 
him,  sitting  without  a  jury,  at  Toronto,  on  that  and  the  previous 
day. 

The  action  is  brought  to  reeover  the  amount  payable  under 
the  temrs  of  a  policy  of  the  appellant  company,  dated  the  7th 
November,  1916,  on  the  life  of  the  husband  of  the  respondent, 
Arthur  Steinbrecker,  she  being  the  beneficiary  named  in  the 
policy. 

The  defence  which  is  set  up  is: — 

That  the  application  for  the  insiurance,  which  was  in  writing, 
was  delivered  to  R.  B.  Hood,  sub-agent  of  the  company  at 
Calgary,  for  transmission  to  the  appellant  company's  head  office 
at  Waterloo;  that  one  of  the  provisions  of  the  application, 
which  was  in  the  form  of  an  agreement  by  tiie  applicant,  is  as 
follows: — 

"And  I  further  agree  to  accept  the  policy  when  presented  and 
pay  the  stipulated  premium  therefor,  and  that  the  said  assiutmce 
shall  not  take  effect  or  be  binding  until  the  fiuret  premium  shall 
have  been  paid  to  such  company  or  to  a  duly  authorised  agent 
thereof,  diuing  my  lifetime  and  good  health  .  .  .  and  that 
if  a  promissory  note  or  other  written  obligation  be  given  for  any 
premium  or  part  thereof  and  be  not  paid  at  maturity  the  policy 
shall  cease  to  be  in  force  (but  may  be  revived  in  accordance  with 
its  terms)  but  I  am  nevertheless  to  be  liable  upon  such  obligation 
to  the  full  amount  unpaid  thereon    .    .    ." 

That  the  application  was  forwarded  to  the  appellant  company 
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on  or  about  the  7th  day  of  November,  1916,  "when  it  caused  a 
policy  of  insurance  to  be  issued  numbered  121153"  (the  policy 
sued  on)  "on  the  life  of  Steinbrecker,  for  $2,000,  payable  to  his 
wife  .  .  .  subject,  however,  to  the  payment  of  the  said 
annual  premium  of  $79." 

That  the  policy  contains  the  following  provision: — 
"This  policy  is  issued  by  the  company  and  accepted  by  the 
assured   upon  and  subject    to    the    privileges    and   conditions 
printed  and  written  by  the  company  on  the  succeeding  page 
hereof,  all  of  which  are  hereby  made  a  part  of  this  contract." 
That  the  policy  was  subject  to  the  following  conditions: — 
"  (1)  This  policy  and  the  application  therefor  (a  copy  of  which 
is  attached  to  this  policy  when  issued)  constitute  the  entire  con- 
tract between  the  parties  hereto.    All  statements  made  by  the 
assiu^  shall,  in  the  absence  of  fraud,  be  deemed  representations 
and  not  warranties,  and  no  statement  of  the  assured  shall  avoid 
this  policy  or  be  used  in  defence  to  a  claim  thereimder  unless  it  is 
material  and  is  contained  in  the  said  application.'' 

"  (5)  All  premiums  are  payable  at  the  head  office  of  the  com- 
pany, but  will  be  accepted  elsewhere  in  exchange  for  the  com- 
pany's printed  receipts  signed  by  the  president  and  the  managing- 
director,  and  countersigned  by  any  authorised  agent.  No  agei^ 
has  authority  to  put  tMs  policy  in  force  before  payment  of  the 
first  premium  and  delivery  of  the  company's  printed  receipt;  and, 
should  the  policy  be  delivered  without  such  payment  and  receipt, 
it  shall  be  conclusively  presumed  that  it  was  delivered  for  exami- 
nation only,  and  the  company  shall  not  thereby  be  deemed  to  be 
upon  the  risk. 

"(6)  If  any  premium  or  written  obligation  given  therefor  be 
not  paid  when  due  (except  as  provided  in  the  clause  respecting 
non-forfeiture  hereinafter  contained),  or  if  the  interest  on  any 
loan  seciu^  by  this  policy  remain  in  default  until  such  loan  and 
the  accrued  interest  thereon  capitalised  annually  amount  to  its 
cash  surrender  value,  the  policy  shall  be  void  and  all  liability  of 
the  company  thereon  shall  cease,  but  it  may  be  revived  by  the 
company  within  two  years  from  the  date  of  lapse,  on  satisfactory 
evidence  being  furnished  of  the  assured's  insurability,  and  on 
payment  of  overdue  premiuirs  and  any  other  indebtedness,  with 


Digitized  by 


Google 


XLVlJ 


ONTABIO  LAW  REPORTB. 


39 


interest  at  a  rate  not  in  excess  of  6  per  cent,  per  annum  com- 
pounded yearly." 

That  the  policy  was  forwarded  to  the  Calgary  agency  for  deliv- 
ery to  the  assured)  together  with  the  appellant  company's  regular 
printed  receipt  for  the  premium,  also  for  delivery  to  him  on  pay- 
ment by  him  in  cash  of  the  first  premiiun;  that  this  receipt  had 
printed  at  the  foot  of  it: — 

"If  any  promissory  note  or  other  obligation  given  for  the  first 
year's  premium  or  part  thereof  be  not  paid  when  due  the  policy 
will  cease  to  be  in  force,  but  such  obligation  must  nevertheless  be 
paid.    •    .    .'' 

That  the  agent  Hood  delivered  ihe  policy  to  the  assured  on  or 
about  the  13th  day  of  November,  1916;  and  that,  instead  of 
paying  the  premium  in  cash,  the  assured  gave  the  agent  a  promissory 
note  for  the  amoimt  of  the  premium,  dated  on  that  day  and  pay- 
able in  three  months;  that  "as  a  matter  of  accounting  simply 
between  himself  and  the  company,  and  pursuant  to  his  contract 
with  the  company,  the  sub-agent,  on  or  about  the  6th  day  of 
February,  1917,  remitted  to  the  company  that  portion  of  the 
premium  representing  the  difference  between  the  full  premium 
and  the  commission  he  was  entitled  to  receive  if  the  premium  had 
been  paid;"  that  the  assured  failed  to  pay  the  premium  note  at 
maturity,  and  that  no  part  of  it,  except  $10,  which  was  paid  on 
the  2l8t  day  of  March,  1917,  was  ever  paid;  that  the  printed 
receipt  was  never  delivered  to  the  assured,  but  has  always  remained 
in  the  possession  of  the  appellant  company  or  its  agent. 

The  assured  died  on  the  5th  day  of  August,  1917. 

Hood  was  a  sub-agent,  appointed  by  George  A.  Robinson,  the 
appellant  company's  general  agent  at  Calgary;  by  the  agreement 
between  the  company  and  Robinson  it  is  amongst  other  things 
provided  that: — 

"If  an  applicant  fails  or  refuses  to  take  his  policy,  it  having 
been  issued  in  accordance  with  the  application,  the  agent  will  be 
liable  for  the  sum  of  $2  in  addition  to  the  medical  examiner's  fee, 
which  must  be  remitted  with  the  refused  policy  to  the  general 
agent  with  his  first  monthly  report  next  succeeding  the  issue  of 
the  policy.  In  no  case  will  the  company  allow  policies  to  be 
retained  beyond  the  third  report-day  after  issue,  and  for  all  policies 
not  then  returned  or  paid  the  agent  shall  be  reponsibile  for  the 
first  pi^emium  less  commission  thereon." 
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By  tiiid  agreement  Robinson  was  required  promptly  at  the 
close  of  each  month,  or  oftener  if  required  by  the  company,  t6 
make,  on  forms  furnished  by  the  company  for  that  purpose,  a  full 
report  of  all  collections  .  .  .  and  to  make  that  report  to  th6 
cashier  at  Calgary  not  later  than  the  first  day  of  the  succeeding 
month. 

Similar  provisioner  to  these  are  contained  in  the  agreement 
between  Robinson  and  Hood,  but  Hood's  report  was  to  be  made 
to  the  general  agent. 

When  the  policy  came  to  the  hands  of  Hood,  he  delivered  it  to 
Steinbrecker,  and  took  from  him  a  receipt  for  it,  in  which  it  is 
stated  that  he  had  ''made  settlement  of  the  first  premium  with 
the  agent  Mr.  R.  B.  Hood;"  and  the  promissory  note  to  which 
reference  has  been  made,  which  was  not  drawn  on  the  appellant 
company's  printed  form,  and  was  made  payable  to  the  order  of 
Hood,  and  the  receipt  for  the  first  premium,  were  retained  by 
Hood. 

When  Bteinbrecker's  application  was  taken  by  Hood  and  when 
the  policy  was  delivered  and  the  note  was  taken,  "Bteinbrecker 
said  he  needed  a  little  time"  and  Hood  ''told  him  this  could  be 
arranged."  Hood  had  known  Steinbrecker  for  five  years.  Stein- 
brecker, after  this' transaction,  went  to  Seattle,  and,  judging  from 
the  correspondence  which  took  place  between  them  when  Stein- 
brecker was  Uving  at  Seattle,  they  were  on  familiar  terms,  and 
Hood  was  apparently  treating  Steinbrecker  as  his  debtor  for  the 
amount  of  the  promissory  note.  A  payment  of  $10  wae  made  by 
Steinbrecker  to  Hood  on  the  21st  March,  1917,  and  this  money 
was  treated  by  Hood  as  his  own,  and  the  fact  that  it  had  been 
received  does  not  appear  to  have  been  commxmicated  to  the 
appellant  company  or  to  the  general  agent. 

On  the  6th  February,  1917,  Hood  paid  to  the  cashier  at  Calgary 
the  amount  of  the  premiiun,  less  his  commission  for  obtaining  the 
risk,  and  in  his  February  report  the  general  agent  reported  the 
payment  to  the  head  office,  and  the  money  that  had  been  paid 
by  Hood  came  to  the  hands  of  the  company,  and  has  been  retained 
by  it. 

In  the  cash-book  of  the  general  agency  at  Calgary  the  payment 
of  the  premium  appears,  and  it  also  appeared  in  the  books  of  the 
head  office,  and  the  policy  was  recognised  and  treated  as  a  bind* 
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ing  obligation  of  the  appellant  cotrpany  until  after  the  death  of 
Steinbrecker,  when  the  con^pany  repudiated  liability  on  the 
ground  that  it  takes  in  its  defence. 

On  the  8th  February^  1917,  the  official  receipt  for  the  premium, 
in  which  it  is  stated  that  the  money  was  received  from  Stein- 
breeker,  was  signed  by  G.  H.  Ryan,  cashier,  and  it  is  a  reasonable 
inference  that,  after  having  been  signed,  it  was  handed  back  to 
Hood,  in  whose  possession  it  had  been.  This  payment  was  made 
by  Hood  several  days  before  the  promissory  note  fell  due. 

It  should  also  be  nentioned  that  the  note  was  payable  with 
interest  at  8  per  cent,  per  annum,  and  that  if  it  had  been  made 
payable  to  the  company  the  rate  of  interest  would  have  been  6 
per  cent.,  and  that  on  his  examination  under  commission  Hood 
testified  that  he  paid  the  head  office  the  amount  of  the  note,  and 
t&at,  after  he  paid  it,  he  expected  that  the  money  was  his. 

May  6.  The  appeal  was  heard  by  Mjsbedith,  CJ.O.i  M>o- 
hkBxs,  Magxs,  and  Hodgins,  JJ.A. 

D.  L.  McCarthy f  K.C.,  and  H.  J.  Sims,  for  the  appellant  eom- 
pany,  contended,  upon  the  docuirentd  and  testimony,  that  the 
poli(^  was  not  in  force  when  Arthur  Steinbrecker  died,  the  note 
given  for  the  premium  not  having  been  paid.  The  agent  paid  the 
pr«r  jum.,  not  on  behalf  of  Steinbrecker,  but  in  order  to  fulfill  his 
obligation  to  the  company.  Steinbrecker's  proxrissory  note  not 
being  paid,  the  policy  ceased  to  be  in  force,  and  the  coir  pany  did 
nothing  upon  which  a  waiver  could  be  based.  They  referred  to 
Acey  V.  Fenrie  (1840),  7  M.  &  W.  151,  154,  155;  In  re  Economic 
Fire  Office  Limiied  (1896),  12  Tiff  es  L.R.  142;  London  and  Lanca- 
shire Fire  Aseurance  Co.  v.  Fleming,  [1897]  A.C.  499;  Manufao- 
turera  Accident  Irmtrance  Co.  v.  Pudsey  (1897),  27  Can.  S.C.R- 
374;  Halsbury's  Laws  of  England,  vol.  6,  para.  355;  Statutes  of 
Alberta,  1915,  ch.  8,  sec.  99;  Devitt  v.  Mvtual  Life  Insurance  Co. 
oS  Canada  (1914-15),  33  0-L.R.  68, 473, 22  D.L.R.  183;  McGeachie 
V.  North  American  Life  Insurance  Co.  (1893),  23  Can.  S.C.R.  148; 
Lyke  v.  American  National  Assurance  Co.  (1916),  187  S.W.  Repr. 
265. 

Gideon  Grants  for  the  plainti£f,  respondent,  contended  that  the 
note  was  paid  by  the  agent  and  that  t|;ie  policy  was  in  force  at 
the  date  of  the  death  of  Steinbrecker.     The  McGeachie  case  is  not 
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now  law:  see  sec.  159  of  the  Ontario  Insurance  Act,  R.S.O.  lOM, 
ch.  183.  The  Ontario  law  governs.  Reference  was  made  to  the 
following  cases:  Whitehom  v.  Canadian  Guardian  Life  Insurance 
Co.  (1909),  19  O.L.R.  535;  MojBfatt  v.  Reliance  Mutual  Life  Assur- 
ance Society  (1881),  45  U.C.R.  561-;  kdberts  v.  Security  Co.  Limited, 
[1897]  1  Q.B.  111;  Fraaser  v.  Owe  District  Midual  Fire  Insurance 
Co.  (1882),  2  O.R.  416;  Hutchings  v.  National  Life  Assurance 
Co.  (1905),  37  Can.  S.C.R.  124. 

McCarthy,  in  reply,  referred  to  Foxweli  v.  Policy  Holders 
Mutual  Life  Insurance  Co.  (1918),  42  O.L.R.  347. 


June  23.  The  judgment  of  the  Court  was  read  by  Meredith, 
C.J.O.  (after  stating  the  facts  as  above): — It  is,  I  think,  a 
reasonable  inference  from  all  the  circumstances,  beginning  with 
the  making  of  the  note  payable  to  Hood,  and  not  to  the  appellant 
company,  and  ending  with  the  payment  of  the  premium  by  Hood, 
followed  by  his  application  to  Steinbrecker  for  payment  of  the 
note  long  after  the  6th  February,  that  Hood  had  led  Steinbrecker 
to  believe  that  he  would  provide  for  the  payment  of  the  note  when 
it  matured,  and  that  Hood  intended  to  do  this  and  himself  to  pay 
the  note  if  Steinbrecker  was  not  able  to  pay  it  when  it  should 
become  due,  and  that  when  Hood  paid  the  premium  he  intended 
to  pay  it  for  and  on  behalf  of  Steinbrecker,  and  not,  as  he  now 
says,  only  because  he  was  by  his  agency  contract  obliged  to 
do  so. 

It  is  true  that  it  was  a  term  of  his  agency  contract  that  policies 
were  not  to  be  retained  beyond  the  third  report-day  after  issue, 
and  that  in  respect  of  all  policies  not  then  returned  or  paid  he  was 
responsible  for  the  first  premium  less  commission  thereon.  I 
doubt  whether  this-  provision  has  any  application  to  a  case  such 
as  this,  where  the  policy  had  been  delivered  to  the  assured  and  the 
premium  had  been  paid  by  a  promissory  note  which  was  still 
current.  In  such  a  case  I  incline  to  think  that  the  agent  would 
have  done  all  that  he  was  bound  to  do  when  he  handed  to  the 
general  agent  the  note  he  had  taken  for  the  premium.  That  it 
was  within  the  authority  of  Hood  to  take  a  promissory  note  for 
the  first  premium  is  not  disputed.  When  a  note  is  given  it  operates 
as  a  payment  of  the  premium,  but  if  it  is  not  paid  at  maturity  the 
policy  ceases  to  be  in  force.  It  goes  into  force  when  the  premium 
is  paid  in  cash  or  by  a  promissory  note. 
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A  fact  not  yet  mentioned  is  that  as  late  as  the  13th  August,     '^^fA/^^' 
1917,  Steinbrecker's  note  was  in  the  hands  of  Hood — ^this  appears 
from  his  letter  to  the  respondent  of  that  date;  and  another  is  the 
staten:  ent  in  a  letter  of  the  general  agent  to  the  secretary  of  the  v, 

^A.  IJTU  A  Lf 

con?pany,  dated  the  13th  August,  1917,  as  follows: —  Life 

"The  letter  which  Mrs.  Steinbrecker  refers  to  was  written  by    Insubanck 
Mr.  Hood  in  a  further  effort  to  try  and  collect  something,  as  of 
course  Mr.  Hood  had  paid  the  note  and  wanted  to  collect  enough 
from  Mr.  Steinbrecker  to  at  least  break  even  himself.'' 

It  is  significant,  and  supports  the  inference  which,  as  I  have 
said,  should  be  drawn  as  to  the  reason  for  the  pa3m)ent  of  the 
premium  by  Hood,  that,  after  he  learned  of  the  death  of  Stein- 
brecker, he  laid  all  the  papers  before  the  general  agent  and  asked 
for  a  ruling  as  to  where  he  stood;  that  he  was  concerned  aboift 
getting  the  note  paid  out  of  the  insurance  money,  and  that  he 
thought  that  that  was  discussed. 

It  was  then,  apparently,  that  it  entered  into  the  mind  of  the 
general  agent  that  the  appellant  company  would  or  might  be 
entitled  to  repudiate  liability  on  the  policy  because  Steinbrecker 
had  not  paid  the  note. 

The  inference  which,  as  I  have  said,  should  be  drawn  is  sup- 
ported by  the  letter  whicii  Hood  wrote  to  Steinbrecker  on  the 
24th  April,  1917,  in  which,  referring  to  the  premium,  he  said: — 

"You  see,  I  had  to  pay  the  company  for  this  long  ago  and  I 
would  like  to  get  my  owti  out  of  it." 

If  ratification  of  the  payment  on  his  behalf  of  the  note  be 
necessary,  it  is  to  be  found  in  Steinbrecker's  letter  to  Hood  of  the 
17th  May,  1917,  in  which,  answering  Hood's  letter,  he  says: — 

"As  soon  as  I  can  get  imder  way  and  get  hold  of  a  little  money, 
I  will  look  after  you  in  good  riiape." 

Mr.  McCarthy  contended  that  the  case  fell  within  the  prin- 
ciple of  the  decisions  in  Acey  v.  Femie,  7  M.  &  W.  151,  and  London 
and  Lancashire  Life  Assurance  Co.  v.  Fleming^  [1897]  A.C.  499, 
but  those  cases  are,  in  my  opinion,  distinguishable. 

In  Acey  v.  Femie,  the  premium  becane  due  on  the  15th  March, 
but  was  not  paid  until  the  12th  April,  when  the  agent  through 
whom  the  insurance  had  been  effected  gave  a  receipt  for  the 
amount  of  it;  in  accordance  with  the  arrangement  that  existed 
between  the  company  and  its  agent  by  which  it  was  provided  that 
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where  the  preiriuin  was  not  paid  within  15  dsLys  from  the  tin^e  of 
itfl  becon^ing  due  the  agent's  account  should  be  debited  for  the 
amount  after  the  IS  days  had  expired,  the  premium  was  charged 
to  the  account  of  the  agmit.  Two  things  were  decided  in  that 
case:  first,  that  "the  mere  debiting  the  agent  with  the  premium 
could  not  be  considered  as  a  payment  to  the  company  by  the 
assured;"  and,  secondly,  that,  "as  the  agent  had  no  authority  to 
contract  for  the  company,  the  fact  of  his  receiving  the  m.on^ 
after  the  expiration  of  the  15  days,  and  the  entry  in  the  company's 
books,  debiting  him  with  the  amount,  were  no  evidence  of  a  new 
agreement  beti^-een  the  company  and  the  assured." 

In  the  case  at  bar  there  was  not  a  mere  debiting  of  the  amount 
of  the  pren:ium  to  the  agent's  account,  but  an  actual  payment  of 
it  by  him  to  the  appellant  company,  and  a  payment  mtade  while 
the  policy  was  in  force  and  within  the  period  that  had  been  allowed 
for  paying  the  premium. 

In  the  Fleming  case  also  there  was  no  payment  in  cash,  but 
the  agent  gave  his  note  for  the  amount  of  the  premium,  which  the 
insurers  agreed  to  "hold  as  requested/'  and  the  agent's  testimony 
was  that:  "Where  I  had  given  time  on  premiums  and  the  cash 
had  not  been  paid  to  me,  and  I  had  not  the  cash  to  pay  myself,  I 
gave  a  note  myself  as  evidence  that  there  was  something  due — 
not  as  paym.ent  of  the  premium" — ^while  in  the  case  at  bar  Hood 
admits  that  he  paid  the  premium. 

See  also  In  re  Ecanomie  Fire  Office  lAmited,  12  Times  L.R.  142^ 
in  which  Aceyy.  Femie  was  explained  by  Vaughan  Williams,  J. 

If  I  am  right  in  my  conclusion  as  to  the  inferences  to  be  drawn 
as  to  the  payment  of  the  premium  by  Hood,  the  cases  relied  on 
are  d  fortiori  inapplicable. 

I  would,  for  these  reasons,  affirm  the  judgment  and  dismiss  the 
appeal  with  costs. 

Appeal  dismissed. 
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RbX  V.  LOFTUS. 

Criminal  Law — Theft  of  Moneys  and  SectarUies — Crimindl  Code,  «ec.  S66 — 
Aceeuntinff — Absence  ofFrauitdenl  Inieni, 

To  support  a  conviction  for  theft  under  sec.  355  of  the  Criminal  Code,  It 
is  neoessary  to  make  out:  (a)  a  failure  to  account  or  pay;  or  (b)  fraudulent 
conversion;  or  (c)  fraudulent  omission  to  account:  where  an  account  has 
been  given,  it  most  be  found  that  prior  defaults  in  giving  an  account  were 
the  result  of  fraudulent  intent. 

Where  the  accused  had  accounted,  and  there  was  no  evidence  to  support 
a  finding  of  fraudulent  intent,  it  was  hdd,  that  there  was  no  evidenoe 
upon  which  the  defendant  could  be  properly  convicted. 

Case  reserved  by  His  Honour  Judge  Winchester,  on  the  22nd 
January,  1919,  and  stated  by  him  as  follows: — 

The  defendant  was  tried  before  n:e,  sitting  as  Judge  in  the 
County  Judge's  Criminal  Court  for  the  County  of  York,  on  the 
2nd,  8th,  and  22nd  January,  upon  the  following pharges,  namely: — 
(1)  For  that  the  said  John  T.  Loftus  did  on  the  23id  Sep- 
tember, 1918,  at  the  city  of  Toronto,  in  the  county  of  York,  steal 
S3,000  in  money,  the  property  of  Mary  Heydon,  contrary  to  the 
Criminal  Code. 

(2)  That  the  said  John  T.  Loftus,  at  the  time  and  place  afore- 
said, did  receive  or  retain  in  his  possession  $3,000  in  money,  the 
property  of  Mary  Heydon,  knowing  the  same  to  have  been  stolen, 
contrary  to  the  Criminal  Code. 

On  the  22nd  Januaiy,  1919,  I  found  the  defendant  guilty  of 
theft  to  the  extent  of  at  least  $550  when  the  proceedings  were 
taken  herein,  the  charge  having  been  laid  on  the  23rd  September, 
1918. 

I  have  reserved  the  following  question  for  the  consideration  of 
this  Honourable  Court: — 

"Was  there  any  evidence  upon  which  the  defendant  could 
properly  be  convicted  on  the  charge  first  above  mentioned?'' 

The  chargensheets,  evidence,  and  exhibits  are  made  part  of 
this  case. 

May  19.  The  case  was  heard  by  Meredith,  C.J.O.,  Mac- 
LAREN  and  Magee,  JJ.A.,  Middleton,  J.,  and  Ferguson,  J.A. 
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Tqi^*^  </.  G.  0'Donoghv£,  for  the  defendant,  argued  that  there  was  no 

evidence  on  which  his  clients  could  properly  be  convicted  of  the 
criire  ^^ith  which  he  was  charged.    He  had  transacted  business 

LoFTUB.  for  the  con?plainant  for  19  years,  during  which  he  had  invested 
and  re-invested  her  money  and  furnished  statements  from  time  to 
tin^e.  Everything  had  been  repaid  her,  except  $700,  which  was 
lent  to  the  defendant  personally.  She  asserted  that  her  instruc- 
tions were  that  her  money  was  to  be  invested  in  first  mortgages  of 
real  estate  only,  but  she  finally  admitted  that  this  was  not  the 
case,  and  that  she  authorised  investment  in  stocks  and  notes  also. 
Reference  was  made  to  her  refusal  to  produce  the  book  in  which 
she  kept  an  account  of  these  transactions,  and  to  her  admission 
that  she  lent  $700  to  the  defendant  and  knew  the  money  was  to 
be  employed  in  the  building  business.  The  defendant  had 
accounted  satisfactorily  for  the  non-production  of  the  securities 
when  they  were  first  demanded,  and  it  was  submitted  that  the 
evidence  was  totally  insufficient  to  justify  a  conviction  for  theft 
under  sec.  355  of  the  Code. 

J.  R,  Cartwright,  K.C.,  for  the  Crown,  stated  that  the  case  was 
a  most  unfortunate  one,  and  the  evidence  was  exceedingly  con- 
fused. He  referred  to  the  action  of  the  defendant  in  taking  the 
securities  in  his  own  name,  and  to  his  failure  to  earmark  them,  or 
to  produce  them  when  called  upon  for  an  account.  He  relied  on 
sec.  355*  of  the  Code,  and  the  finding  of  the  trial  Judge. 
O'DonoghiLCf  in  reply. 

June  23.  The  judgment  of  the  Court  was  read  by  Ferguson, 
J.A..' — ^The  defendant  is  a  solicitor,  and  the  complainant  is 
a  client  who  had  entrusted  Loftus  with  moneys  for  investment. 
The  complainant  deposed  that  she  had  instructed  the  defendant 
to  invest  in  first  m^ortgages  on  real  estate  only.  During  the  trial 
she  was  forced  to  recede  from  this  position:  it  was  satisfactorily 

*355.  Every  ODe  commits  theft  who,  having  received  an^r  money  o'' 
valuable  security  or  other  thing  whatsoever,  on  tains  requiring  him  to 
account  for  or  pay  the  same^  or  the  proceeds  thereof,  or  any  part  of  such 
proceeds,  to  any  other  person,  though  not  requiring  him  to  deliver  over  in 
specie  the  identical  money,  valuable  security  or  other  thing  received,  fraudu- 
lently converts  the  same  to  his  own  use,  or  fraudulently  omits  to  account 
for  or  pay  the  same  or  any  part  thereof,  or  to  account  for  or  pay  such  pro- 
ceeds or  any  part  thereof,  which  he  was  required  to  account  for  or  pay  as 
aforesaid. 
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established  that  she  had  authorised  several  othei  kinds  of  invest-     ^^?qJ^^ 

ments;  also  that  part  of  the  moneys  received  by  the  defendant         

had  been  lent  to  him.  ^^^ 

The  complainant  having  failed  in  her  contentions  as  to  the      Loftus. 
nature  of  the  investments  authorised,  and  the  defendant  having    FenoaoD.  jj^. 
produced  securities  to  represent  all  the  moneys,  other  than  those 
lent,  coimsel  for  the  defendant  vtook  the  position  that  the  charge 
of  theft  failed,  whereupon  the  following  discussion  took  place: — 

"The  Court:  There  is  a  theft  if  he  has  money  belonging  to 
her  and  refuses  to  pay  it. 

"Mr.  O'Donoghue:  The  only  balance  is  what  he  says  is  owing 
to  her,  and  that  is  not  theft. 

"The  Court:  There  is  more  than  that.  There  is  $550  at  the 
time  the  proceedings  were  taken,  which  you  admit  as  being  due." 

The  sum  of  $560  referred  to  by  the  trial  Judge  does  not  repre- 
sent an  item  in  the  account  between  the  parties,  but  is  a  sum  of 
money  which  the  defendant  paid  to  the  complainant  two  days 
after  the  charge  of  theft  had  been  laid.  The  learned  trial  Judge 
eeems  to  have  treated  that  payment  as  an  admission  of  guilt, 
although  the -uncontradicted  evidence  of  the  accused  is  that  the 
S550  was  raised  from  securities  which  he  held  in  part  for  himself 
and  in  part  for  the  complainant.  He  produced  the  securities,  and 
his  explanation  of  why  he  had  not  produced  and  handed  these 
securities  over  at  the  time  the  account  was  demanded,  is  found  at 
p.  90  (d)  of  the  notes  of  evidence: — 

"The  Court:  The  wrong  is  this,  you  did  not  trace  what  became 
of  that  money  up  to  the  present  time,  but  you  pay  it  over  as  soon 
as  you  are  brought  into  Court. 

"Mr.  O'Donoghue:  I  do  not  know  whether  your  Honour  was 
listening  or  not,  but  I  did  trace  that  right  down  to  existing  mort- 


"Q.  Why  did  not  you  hand  them  over  to  him,  assign  yoiur 
interest  in  them  to  Mrs.  Heydon,  and  wipe  the  thing  out?  A. 
Because  two  reasons:  one,  I  did  not  want  Mrs.  Heydon  to  go 
near  those  people,  and  the  other  was,  they  were  not  correct 
amounts.'' 

And  at  p.  90(a):— 

"Q.  Why  did  not  you  give  those  mortgages  instead  of  the 
cash?     A.  Well— 
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^Tm?'^"  "^  ^^'  ^^^  ^'^  "**  y®"^    '^'  "^^  ™***^  is  that  I  did  not 

want  Mrs.  Heydon  to  go  around— «he  went  around  to  different 

^^        people  to  slander  me.    That  is  one  reason.    I  did  not  want  her 
l^oFTVB.      to  go  and  get  in  touch  with  my  people  if  I  could  avoid  it.   Another 
^ijL   reason  was  that  the  amounts  were  not  quite  the  same.    I  told 
Mr.  Knox  we  were  going  to  take  all  the  mortgages  overj  that  is 
what  I  wanted  to  do  originallyi  but  did  not  give  us  time  to  do 
that." 

The  trial  Judge  gave  no  writt^a  reasons  for  his  finding,  but 
must  have  been  of  the  opinion  that  the  failure  to  produce  the  • 
securities  prior  to  the  laying  of  the  chargei  coupled  with  the  pay- 
ment of  the  $550,  was  in  itself  sufficient  evidence  to  justify  a  con- 
viction. 

Counsel  for  the  Crown,  who  relied  on  sec.  355  of  the  Criminal 
Code,  aiq)eaied  to  doubt  the  sufficiency  of  the  evidence. 

In  my  opinion,  to  support  a  conviction  under  sec.  355  it  is 
necessary  for  the  Crown  to  make  out:  (a)  a  failure  to  account  or 
pay;  or  (b)  fraudulent  conversion;  or  (c)  fraudulent  omission  to 
account;  in  other  words,  where  an  account  has  been  given,  it 
must,  I  think,  be  found  that  prior  defaults  in  giving  an  account 
were  the  result  of  fraudulent  intent. 

In  this  case  the  accused  has  accounted,  and  there  is  to  my 
mind  no  evidence  to  support  a  finding  of  fraudulent  intent :  Rex  v. 
Mackay  (1918),  40  D.L.R.  37,  29  Can.  Crim.  Caa.  194,  197. 

I  would,  for  these  reasons,  give  a  n^ative  answer  to  the  quea- 
tion  submitted. 

Cofwidian  quashed. 
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Jan.  29. 
J.  G.  BUTTERWORTH  Co.  LIMITED  V.  CiTT  OF  OTTAWA.  •^**"«  23. 

City  op  Ottawa  v.  J.  G.  Butterworth  Co.  Limited. 

Municipal  Corporations — Povoers  of  Regulation — By4aw  Requiring  Cod  to  h% 
Weighed  on  Ciiy  Scales  and  rees  to  be  Paid— Construction  oj  ByAano— 
Municipal  Act,  1903,  sec.  68$ — Erection  of  Weighing  Machines  in  Cities — 
Appointment  oj  Weighmasters — Powers  Conferred  by  sees.  SS6,  SS7  (/), 
580  (Qy—Rspeal  oJ  see.  S8S  by  Municipal  Act,  1 91 S— Substituted  Section 
not  Applicable  to  Cities— Cesser  of  Power  to  impose  Fees — Interpretation 
Act,  sec.  J& — Dedaratory  Judgment — Enforcement  of  By4aw — Prosecution 
for  Infraction — Ir^unction — Right  of  City  Corporation  to  Recover  Fees 
for  Use  of  Weighing  Machines — Ultra  Vires  Engagement — Compensation 
for  Sertfices  Rendered — Possession  of  Weighing  Machines  Leased  to  City 
Corporation — Discontinuance  of  Weighing  Station— Claim  for  Injunction 


Thefle  actions  concerned  a  by-law  of  the  city,  parsed  by  its  council  in  May» 
1913,  intituled  a  "By-law  to  regulate  Markets  and  Weighhouses."  The 
Municipal  Act  then  in  force  was  that  of  1903,  3  Edw.  VII.  ch.  19:— 

Htid,  following  Rex  v.  Butterworth  (1917),  13  O.W.N.  263,  that  the  effect 
of  the  by-law  was  not  to  compel  persons  delivering  coal  from  a  waggon  or 
other  vehicle  in  the  city  to  have  the  coal  weighed  rrppn  the  city  scales 
in  all  cases,  but  only  where  the  buyer  or  seller  required  that  it  should 
be  so  weighed.  • 

(2)  That  sec.  682  of  the  Act  of  1903  conferred  upon  the  cooncfls  of  cities  the 
power  to  erect  and  maintain  and  charse  fees  for  the  use  of  weighing  ma- 
chines within  the  limits  of  the  cities,  and  not  merely  in  villages:  the  meaniiig 
of  the  section  is  that  the  councils  of  townships,  cities,  towns,  and  villages 
may  erect  and  maintain  weighing  machines  at  convenient  places  within 
thdr  own  limit,  and  that  township  coimcils  may  erect  and  maintain  them 
also  in  villages. 

(3)  That  councils  of  cities,  towns,  and  villages  have,  independently  of  the 
authority  conferred  by  sec.  582,  power  to  provide  facilities  for  weighing 
ooal,  derived  from  sec.  580  (9):  see  also  sees.  326  and  537  (1):  that  is  to 
Bay,  power  to  erect  weighing  machines  and  to  appoint  weighmasters — 
no  opinion  being  expressed  a«  to  their  right  to  make  the  use  of  these  machines 
compulsory  or  to  require  persons  who  do  not  desire  to  make  use  of  them 
topay  fees  for  such  compulsory  use. 

(4)  Tnat  it  was  unnecessary  to  aecide  whether  the  provisions  of  the  by4aw 
authorising  the  imposition  of  fees  for  weighing  ceased  to  be  in  force  when 
sec.  582,  the  authority  by  virtue  of  which  the  by-law  was  passed,  assuming 
that  that  was  the  only  authority,  was  repealed  by  the  Municipal  Act 
of  1913,  3  &  4  Geo.  V.  ch.  43;  but,  semble,  if  the  validity  of  those  provisions 
depended  on  sec.  582  only,  they  ceased  to  be  operative  upon  its  repeal, 
for  they  were  inconsistent  with  the  provisions  of  the  substituted  enactment: 
Interpretation  Act,  R.S.O.  1914,  ch.  1,  sec.  16. 

(5)  That  the  plaintiffs  in  the  first  action  were  not  entitled  to  a  judgment 
declaring  that,  upon  the  true  construction  of  the  by-law,  it  was  not  com- 
pulsory on  persons  delivering  coal  in  the  city  to  have  the  coal  weighed 
upon  a  weighing  machine  of  the  city,  but- only  in  cases  where  the  buyer 
or  seller  required  that  it  should  be  so  weighed. 

Barradough  v.  Brown,  [1897]  A.C.  615,  followed. 

(6)  That  the  claim  for  an  injunction  to  restrain  the  enforcement  of  the 
by-law  and  the  prosecution  of  the  plaintiff  company  for  infraction  of  it 
failed:  if  the  by-law  was  invalid,  that  defence  was  open  to  the  company 
if  it  should  be  prosecuted  for  violating  the  provisions  of  the  by-law. 

i    16  auR. 
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1919  (7)  That  the  city  corporation  was  entitled  to  judc^nent  upon  its  claim  for 

fee3  for  weighing  loads  of  coal  for  the  company:  if  the  council  of  the  oor- 

J.  Q.  poration  had  power  to  enact  the  provisions  of  the  by4aw  independently 

BvTTERr  of  the  power  conferred  bv  sec.  682,  that  result  followed  as  of  course;  if 

WORTH  Co.        that  view  was  not  the  right  one,  the  company,  having  taken  advantage  of 

LmrrBD.  the  facilities  for  weighing  its  coal,  was  properly  ordered  to  pay  for  the  ser- 

V.  vices  rendered;  and.  in  the  absence  of  any  evidence  to  the  contrary,  the 

CiTT  OF  fees  prescribed  by  tne  by4aw  might  well  be  taken  to  be  a  rea8oniU>le  com- 

bhe  services  rendered. 

i  law  as  to  ultra  vire9  en«igements  of  corporations  in  Brioe 
,  3rd  ed.,  p.  653,  approved. 

im  of  the  plaintiffs  in  the  first  action  for  possession  of  the 
lines  they  nad  leased  to  the  city  corporation  fafled, 
vas  no  ground  upon  which  relief  by  way  of  damages  or  in- 
i  be  awarded  to  the  plaintiff  in  the  first  action  in  respect 
inuance  of  one  of  the  weighing  stations  established  by  the 
»n. 
rcHFORD,  J.,  varied. 

IS  were  brought  by  the  J.  G.  Butterworth  Coirpany 
.  G.  Butterworth,  the  latter  suing  as  a  ratepayer  of 
tawa  on  his  own  behalf  and  on  behalf  of  all  the  other 
the  city,  against  the  Corporation  of  the  City  of 
wo  actions  by  the  city  corporation  against  the  cona- 
ir  actions  arose  out  of  the  demand  of  the  city  corpora- 
company  should  weigh  all  coal  delivered  in  the  city 
3  or  weighing  machines  provided  by  the  city  corpora- 
ild  pay  fees  for  weighing  all  loads,  under  the  pro- 
)y  by-law,  No.  3358,  passed  in  1912. 
actions  brought  by  the  city  corporation  was  begun 
y  Court  of  the  County  of  Carleton.  Upon  the 
the  defendants  it  was  transferred  into  the  Supreme 
ario,  and  the  four  actions  were  ordered  to  be  tried 


6,    1918.    The    four    actions    were    tried    before 
.,  without  a  jury,  at  Ottawa. 
Veity,  for  the  company  and  J.  G.  Butterworth. 
lor,  for  the  city  corporation. 

19,  1919.  Latchford,  J.: — The  first  action  was 
I  6th  September,  1917,  by  the  J.  G.  Butterworth 
nited,  and  J.  G.  Butterworth,  suing  on  behalf  of 
1  other  ratepayers  of  the  City  of  Ottawa, 
dants  were  at  the  time  insisting  that  the  plaintiff 
lid  weigh  all  coal  delivered  in  the  city  upon  the  scales 
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or  weighing  machines  provided  by  the  city,  basing  their  demand 
to  have  the  coal  so  weighed  and  to  collect  fees  for  weighing  each 
load,  upon  provisions  of  their  by-law  No.  3^58. 

The  J.  G.  Butterworth  Company  has  carried  on  the  coal 
business  in  Ottawa  for  more  than  35  years. 

In  1890,  a  by-law,  No.  1081,  was  passed  by  the  municipality. 
It  prohibited  the  delivery  of  coal  from  a  waggon  or  other  vehicle 
without  having  the  same  weighed  upon  one  of  the  city  weighnacales. 
Among  other  scales  constructed  for  the  weighing  of  coal  was  a 
weigh-house  and  scales  at  the  St.  Lawrence  and  Ottawa  Railway 
depot  in  the  north-eastern  section  of  the  city.  A  penalty  was 
provided  for  any  infraction  of  the  by-law. 

Iff  1912,  by-law  No.  3358  was  passed.  It  is  intituled  a  "  By-law 
to  regulate  Markets  and  Weighhouses."  Section  37  provides, 
inter  alia,  that  a  public  weighhouse  and  weighing  machine  shall  be 
established  at  the  St.  Lawrence  and  Ottawa  Railway  depot.  A 
weighhouse  was  erected  and  scales  installed  and  maintained  until 
1912,  when  the  weighmaster  was  removed.  The  scales  becoming 
out  of  repair,  they  were  taken  away  by  the  city  in  1913  or  1914. 

In  1915,  Healey  &  Co.  Limited  erected  a  coal-elevator  at  the 
St.  LawTence  and  Ottawa  Railway  depot,  and  on  the  19th  August 
applied  to  the  city  to  have  the  scales  restored.  Later,  in  October, 
the  saire  firm  offered  to  purchase  the  old  scales.  The  city  coimcil 
decided  to  accept  the  offer  and  to  put  a  weighmaster  in  charge 
of  the  scales  when  replaced.  In  the  event  of  the  fees  not  being 
sufficient  to  pay  the  weighmaster's  salary  the  firm  was  expected 
to  make  up  the  deficiency.  Healey  &  Co.  set  up  the  old  scales  at 
their  yard,  but  they  proved  of  little  use.  x 

In  April,  1917,  the  J.  G.  Butterworth  Company  piu-chased  the 
Healey  coal  business  and  erected  a  new  coal  elevator  and  weighs 
house,  in  which  was  installed  a  modem  ten-ton  weighing  machine. 
Application  was  made  to  the  city  for  the  appointment  of  a  weigh- 
master. This  the  city  was  willing  to  do,  provided  the  company 
would  pay  the  difference,  if  any,  between  the  fees  collected  from 
the  scales  and  the  salary  paid  the  weigher.  No  such  requirement 
was  imposed  on  other  coal-dealers.  The  proviso  was  regarded  as 
discriminatory  and  unjust,  especially  as  the  revenue  derived  by 
the  dty  from  the  scales  at  the  company's  other  yards  exceeded 
the  salaries  paid  the  weighmasters  there.    The  company  suggested 
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that  the  revenue  derived  from  the  scales  at  all  their  yards  should 
be  pooled,  and  were  quite  willing  to  pay  any  difference  that  zright 
exist  between  that  amount  and  the  su^n  of  the  salaries  i)aid  the 
several  weighmasters.  This  proposition  the  city  refused  to 
entertain. 

The  nearest  public  weigh-scales  to  the  St.  Lawrence  and 
Ottawa  Railway  yard  of  the  company  was  at  By  Ward  Market, 
lying  to  the  south-west,  a  distance  of  more  than  a  quarter  of  a  mile. 
The  scales  there  were,  at  certain  hours  of  the  day,  abnost  con- 
tinuously in  use  weighing  hay  and  other  produce,  thus  occasioning 
delay,  in  addition  to  increasing  the  cost  of  delivery  over  the  large 
and  populous  area  of  the  city  north  and  east  of  the  company's 
yanL 

The  Butterworth  Company  r^arded  the  treatment  of  the  city 
as  invidious,  and  delivered  coal  to  customers  from  the  yards  at  the 
St.  Lawrence  and  Ottawa  Railway  depot,  weighed  only  at  its  own 


The  city  prosecuted  the  company  in  the  police  court  at  Ottawa, 
and  secured  a  conviction  under  the  penalty  clause  of  the  by-law. 
A  motion  to  quash  the  conviction  failed.  Pending  the  hearing 
by  leave  of  a  further  appeal,  the  city  instituted  another  proceeding 
in  the  police  court. 

The  company  then  brought  the  first  action.  Upon  an  inter- 
locutory application  it  was  arranged  that  the  city  should  not  press 
the  prosecutions  in  the  police  court,  and  that  the  company  should 
expedite  the  hearing  of  the  appeal  from  the  order  refusing  to  quash 
the  conviction. 

The  appeal  w^as  argued  and  judgment  was  reserved.  On  the 
10th  December,  before  a  statement  of  claim  had  been  filed,'  the 
First  Divisional  Coiut  of  the  Appellate  Division  delivered  judg- 
ment upon  the  appeal.  The  Court  held  that  the  effect  of  the 
by-law  was  not  to  compel  persons  delivering  coal  from  a  waggon 
or  other  vehicle  to  have  the  coal  weighed  upon  the  city  scales  in 
all  cases,  but  only  where  the  buyer  or  seller  required  that  it  should 
be  so  weighed.  As  it  was  neither  alleged  nor  proved  that  the 
buyer  of  the  coal  had  required  it  to  be  weighed  on  the  public 
scales,  the  appeal  was  allowed  with  costs  and  the  conviction 
quashed  with  costs:    Rex  v.  BuUervmth  (1917),  13  O.W.N.  263. 

The  question  of  the  validity  of  the  by-law  was  not  determined. 
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There  was  no  necessity  for  determining  it,  as,  whether  the  by-law 
was  valid  or  invalid,  there  was  no  evidence  that  the  by-law  had 
been  violated. 

In  the  cases  before  me  it  seems  proper  that  I  should  attempt  to 
ascertain  whether  the  provisions  of  by-law  3358,  which  are  attacked 
in  the  actions  brought  by  the  Butterworths,  are  valid  or  not. 

Before  the  by-law  of  1900  was  passed,  by  the  Municipal 
Amendnrent  Act,  1887,  50  Vict.  ch.  29,  sec.  25,  and  R.S.0. 1887, 
ch.  184,  sec.  489  (58),  the  councils  of  townships,  cities,  towns, 
and  villages  were  given  power  to  pass  by-laws: — 

"For  erecting  and  maintaining  weighing  machines  in  villages 
or  other  convenient  places,  and  chaining  fees  for  the  use  thereof." 

A  limitation  is  placed  on  the  fees  to  be  charged,  but  it  does  not 
apply  to  the  weighing  of  coal. 

The  fees  actually  charged  by  the  city  for  the  weighing  of  coal 
are  lower  than  the  fees  permitted  to  be  charged  for  weighing  other 
coiTjr.odities. 

The  enactment  in  its  original  form  was  continued  through  the 
revisions  of  the  Municipal  Act:  (1892)  55  Vict.  ch.  42,  sec.  489 
(58) ;  R.S.0. 1897,  ch.  223,  sec.  582;  and  (1903)  3  Edw.  VII.  ch.  19, 
sec.  582.  The  last  consolidation  was  in  force  when  by-law  3358 
was  passed  in  1912. 

It  is  urged  that  the  statute  enabled  the  city  council  to  pass 
by-Is^^  for  the  erection  and  maintenance  of  weighing  machines 
only  in  villages  or  other  convenient  places  of  the  same  genus — in 
other  words,  outside  the  municipality. 

With  this  contention  I  find  myself  unable  to  agree. 

Hoti-ever  ill-chosen  or  obscure  the  language  of  the  statute  may 
be,  it  is  entitled  to  a  liberal  construction.  So  regarded,  the  city 
council  was,  in  my  opinion,  authorised  to  pass  a  by-law  providing 
for  the  erection  and  maintenance  of  weighing  machines  in  con- 
venient places  within  the  city  limits,  and  to  charge  fees  for  the 
use  of  the  machines. 

I  therefore  regard  as  valid  those  sections  of  by-law  3358  which 
provided  for  the  establishment  of  weighing  machines  at  certain 
idaces  in  the  city  of  Ottawa. 

It  is  nothing  to  the  point  that  in  the  revisions  of  1913  and  1914 — 
3  A  4  Geo.  V.  ch.  43,  sec.  411  (6),  and  R.S.O.  1914,  ch.  192,  sec. 
411  (6),  the  power  to  erect  and  maintain  weighing  machines  was 
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restricted  to  townshipB,  while  "regulating  the  .  .  .  weighing 
of  .  .  .  coal  and  other  fuel"  was  the  only  power  r^arding 
coal  given  to  urban  municipalities:  i5.,  sec.  401  (6).  * 

The  law  continued  thus  until  the  26th  March,  1918,  when,  by 
8  Geo.  V.  ch.  32,  sec.  8,  sec.  401  was  airended  by  adding  thereto 
the  following  paragraphs: — 

"11.  For  purchasing,  leasing,  erecting,  iraintaining  and 
operating  weighing  machines  and  weighhouses,  for  appointing 
weighmasters  and  for  prescribing  their  duties. 

"12.  For  imposing,  lev3dng  and  collecting  fees  for  the  use  of 
such  weighing  machines,  not  being  contrary  to  the  limitations 
prescribed  by  sub-section  8  of  section  402. 

"13.  With  the  approval  of  the  Municipal  Board,  and  within 
the  limitations  and  restrictions,  and  under  the  conditions  pre- 
scribed by  order  of  the  Board  for  requiring  all  persons  who  shall, 
after  a  sale  thereof,  deliver  coal  or  coke  within  the  municipality, 
by  a  vehicle,  from  any  coal-yard,  storehouse,  coal-chute,  gas-house 
or  other  place: 

"  (a)  To  have  the  weight  of  such  vehicle  and  of  such  coal  or 
coke  ascertained  prior  to  delivery,  by  a  weighii^  machine  estab- 
lished as  provided  by  paragraph  11. 

"(6)  To  furnish  the  weighmaster  in  charge  of  such  weighing 
machine,  and  to  surrender  to  each  purchaser,  at  the  time  of  delivery-, 
a  weigh-ticket,  upon  which  has  been  printed  or  written  the  namff 
and  address  of  th^  vendor,  and  the  nam.e  of  the  purchaser,  and  to 
have  such  weigh-ticket  dated  and  signed  by  such  weighmaster, 
and  to  have  him  enter  thereon  the  weight  of  such  coal  or  coke. 

"  14.  Nothing  contained  in  the  next  preceding  paragraph  shaB 
authorise  a  municipality  to  require  the  weighing  of  coal  or  coke 
sold  in  car  lots  at  shippers'  weights." 

It  may  be  m.entioned  that  a  by4aw.  No.  4522,  passed  by  the 
City  of  Ottawa  on  the  2nd  April,  1918,  under  this  amendment, 
was  the  subject  of  attack  by  the  Butterworth  Company,  but  was 
upheld  by  the  learned  Chief  Justice  of  the  King's  Bench  and  on 
appeal  by  a  Divisional  Court:  Re  Buttenoorth  and  City  of  Ottawa 
(1918),  44  O.L.R.  84,  45  D.L.R.  426. 

No  express  power  to  lease  was  given  when  power  was  conferred 
to  erect  and  maintain  weighhouses,  nor  was  the  appointrrent  of 
weighmasters  authorised.     Rut  I  think  the  greater  power  includes 
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the  lesser.  It  is  obvious,  too,  that  the  scales  could  not  be  main* 
tained  and  fees  collected  for  their  use  without  employing  persons 
to  do  the  weighing  and  coUect  or  record  the  fees. 

Diff^-ent  considerations  would  naturally  arise  if  by4aw  3358 
had  been  passed  after  the  consolidation  of  the  Mimicipal  Act  in 
1913  had  taken  away  the  powers  enjoyed  by  cities  since  1887,  and 
conferred  only  power  to  regulate  the  weighing  of  coal.  See  Rex 
V.  WooHaU  (1906),  11  O.L.R.  644. 

The  operation  of  the  weighing  machines  in  the  weighhouses 
at  the  Broad  street  and  Arlington  avenue  yards  of  the  company 
was  carried  on  by  the  city  at  the  instance  of  the  company  and  for 
the  company's  benefit.  The  scales  were  on  property  owned  by  the 
eompany  and  leased  by  the  company  to  the  city.  All  the  weighing 
required  by  the  company  was  done.  The  placing  by  the  company 
of  each  load  of  coal  on  the  scales  leased  or  owned  by  the  city  was 
as  plainly  to  require  the  coal  to  be  weighed  as  the  most  formal 
request  could  have  been.  Rentals  to  the  31st  December,  1917, 
have  been  paid  and  accepted,  and  the  leases  have  not  been  deter- 
mined. In  the  second  action  a  claim  is  made  that  the  leases  be 
declared  invalid  and  the  city  be  ordered  to  vacate  the  leased 
properties.  As  the  power  to  lease  existed,  the  Butterworth  C<Mn- 
pany,  even  if  not  estopped  by  its  own  acts,  is  not  entitled  to  the 
possession  of  the  weighhouses  and  scales  at  Broad  street  and 
Arlington  avenue. 

After  the  decision  of  the  Divisional  Court  on  the  first  appeal 
and  the  filing  of  the  city's  defence  in  the  first  action,  the  company 
could  have  moved  for  judgment.  It  had  in  its  favour  a  final 
adjudication  on  what  was  admitted  to  be  the  only  important  issue 
in  the  civil  suit. 

No  evidence  adduced  at  the  trial  advanced  in  this  regard  the 
position  of  either  party. 

The  company  is  entitled  in  its  first  action  to  judgment  declaring 
that  upon  the  true  construction  of  by-law  3358  it  was  not  com- 
pulsory on  persons  delivering  coal  in  the  city  of  Ottawa  from  a 
waggon  or  other  vehicle  to  have  the  coal  weighed  in  all  cases  upon 
a  weighing  machine  of  the  city,  but  only  in  cases  where  the  buyer 
or  seller  required  that  it  should  be  so  weighed. 

The  company  is  also  entitled  to  costs  up  to  and  inclusive  of 
statement  of  defence  and  to  subsequent  costs  as  of  a  motion  for 
judgment. 
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The  company's  eeoond  action  fails  and  is  disirissed.  In  view, 
however,  of  what  I  regard  as  the  invidious,  though  not  illegal, 
treatment  of  the  company  in  connection  with  the  payment  of  a 
weighmaster  at  the  St.  Lawrence  and  Ottawa  Railway  depot,  the 
diwrissal  is  without  costs. 

For  the  reasons  indicated  in  the  course  of  this  judgn  ent,  the 
city  corporation  is  entitled  to  recover  the  amounts  clained  in  the 
two  actions  brought  against  the  company. 

There  will  be  judgn ent  accordingly  for  $1,189.60  with  costs 
of  both  actions  up  to  and  inclusive  of  the  costs  of  the  order  con- 
solidating them,  with  subsequent  costs  as  of  one  action. 

The  J.  G.  Butterworth  Company  Limited  and  J.  G.  Butter- 
worth  appealed  from  the  judgm^ent  of  Latchford,  J.;  and  the  city 
corporation  cross-appealed. 

May  20.  The  appeals  and  cross-appeal  were  heard  by  Mere- 
dith, C.J.O.,  Maclaren,  J.A.,  MiDDLETON,  J.,  and  Fergubon, 
JJL 

Taylor  AfcFei^y,  for  the  company  and  Butterworth,  argued 
that  by-law  No.  3358  of  the  City  of  Ottawa,  under  which  the  fees 
in  question  in  these  actions  were  charged,  was  ill^al  and  invalid, 
and  that  the  city  corporation  had  no  right  to  establish  weighing 
machines  or  to  require  the  con^.pany  to  weigh  its  coal  upon  them. 
He  referred  particularly  to  sees.  37,  40,  42,  43,  48, 49,  and  50  of  the 
by-law  and  the  penalty  clauses  annexed  thereto,  as  being  objection- 
able, and  said  that  his  clients  had  acted  reasonably  in  the  matter 
throughout,  and  were  really  resisting  aggression  on  the  part  of  the 
corporation.  He  referred  to  Rose  v.  Township  of  West  Wauanosk 
(1890),  19  O.R.  294;  DerUan  v.  Great  Northern  R.W.  Co.  (1856), 
6  E.  &  B.  860;  WiUiafns  v.  Swansea  Harbour  Trustees  (1863), 
14  C.B.N.S.  845;  British  Mutual  Banking  Co.  v.  Chamwood  Forest 
R.W.  Co.  (1887),  18  Q.B.D.  714. 

F.  B.  Proctor,  for  the  city  corporation,  argued  that  the  by-law 
in  question  was  good  and  valid,  and  that,  on  the  true  construction 
of  sec.  582  of  the  Municipal  Act  of  1903,  the  city  corporation  was 
entitled  to  establish  weighing  machines  at  convenient  places 
within  the  city  limits,  and  to  charge  fees  for  their  use.  This  was 
not  a  case  in  which  the  Court  should  make  a  declaratory  judgment, 
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as  suggested  on  behalf  of  the  company,  as  it  had  already  declared 
that  the  use  of  the  icitchines  is  not  compulsory:  see  Rex  v.  BvUer- 
worth  (1917),  13  O.W.N.  263.  Reference  was  made  to  Bunnell  v. 
Gordon  (1890),  20  O.R.  281;  Thomson  v.  Cuahing  (1899),  30  O.R. 
123,  388;  In  re  Sta-pUs,  [1916]  1  Ch.  322;  Florence  Mining  Co.  v. 
CobaU  Lake  Mining  Co.  (1909),  18  O.L.R.  275;  Brice  on  Ultra 
Vires,  3rd  ed.,  p.  701;  In  re  CoUman  (1881),  19  Ch.  D.  64;  Feret 
V.  HiU  (1864),  15  C.B.  207. 
McVeHyj  in  reply.  , 

June  23.  The  judgment  of  the  Court  was  read  by  Meredfth, 
C.J.O.: — ^Appeals  by  the  plaintiffs  in  the  two  actions  of  J.  G. 
Butterworth  Co.  Limited  v.  City  of  Ottawa  and  by  the  defendants 
inthetwoactionsofCityof  Ottawav.  J.  G. Butterworth  Co.  Limited 
from  the  judgn^ents,  dated  the  29th  January,  1919,  which  were 
directed  to  be  entered  by  Latchford,  J.,  after  the  trial  of  the  actions 
before  him  sitting  without  a  jury  at  Ottawa  on  the  16th  October, 
1918;  and  cross-eppeal  by  the  defendant  corporation  from  so 
much  of  the  judgm.ent  in  the  first  action  of  J.  G.  Butterworth  Co. 
Limited  v.  City  of  Ottawa  as  declared  the  tnle  construction  of  the 
by-law  in  question  and  directed  that  the  defendants  should  pay 
the  plaintiffs'  costs  of  the  action  up  to  and  inclusive  of  the  state- 
irent  of  defence  and  their  subsequent  costs  as  of  a  motion  for 
judgn^ent  on  the  pleadings. 

The  first  action  of  J.  G.  Butterworth  Co.  Limited  v.  City  of 
Ottawa  was  commenced  on  the  6th  September,  1917  and  in  it  the 
plaintiffs  claim  a  declaration  that  sees.  37,  40,  41,  42,  48,  and  50, 
and  clauses  (t),  (j),  and  {k)  of  sec.  38,  of  by-law  No.  3358,  passed 
by  the  council  of  the  defendant  corporation  on  the  6th  May,  1912, 
are  invalid,  void,  and  illegal,  or  that  it  be  declared  that,  upon  the 
true  construction  of  the  said  by-law,  it  is  not  compulsory  on  persons 
delivering  coal  from  a  waggon  or  other  vehicle,  after  a  sale  thereof 
in  the  said  city  of  Ottawa,  to  have  the  coal  weighed  upon  a  weighing 
machine  or  weigh-scales  of  the  defendant  in  all  cases,  but  only 
in  cases  where  the  buyer  or  seller  requires  that  it  shall  be  so 
weighed;  and  for  an  injunction  restraining  the  defendant  from 
enforcing  the  urpeached  sections  and  clauses  of  the  by-law,  and 
from  compelling  the  plaintiff  Butterworth  and  other  ratepayers  of  the 
said  city  of  Ottawa,  by  prosecution  in  the  police  court  or  otherwise, 
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to  have  coal  delivered  from  a  waggon  or  other  vehicle,  after  a  sale 
thereof  in  the  said  city  of  Ottawa,  weired  upon  a  weighing  machine 
orweighnscales  of  the  defendant,  in  cases  where  neither  the  buyer 
nor  the  seller  has  required  such  to  be  done. 

By  the  judgment  in  that  action  the  declaration  as  to  the  con- 
struction of  the  by-law  which  the  plaintiffs  claim  was  made,  and 
the  order  as  to  costs  as  to  which  the  corporation  appeals  was 
also  made. 

The  second  action  of  J.  G.  Butterivorth  Co.  Limited  v.  City  of 
Ottawa  was  coirjnenced  on  the  2nd  May,  1918.  In  it  the  plaintiffs 
claim  to  have  the  sections  and  clauses  of  by-law  No.  3358  which 
were  attacked  by  the  first  action  declared  to  be  uUra  vires  of  the 
defendant  and  to  be  invalid,  void,  and  illegal;  and  a  claim  is  also 
made  to  have  the  defendant's  Meighmasters  removed  from  two 
weighhouses  established  by  the  defendant  on  the  premises  of  the 
plaintiffs;  for  possession  of  these  weighhouses  and  the  weighing 
machines;  an  injunction  restraining  the  defendant  from  inter- 
fering with  the  free  iise  of  the  said  w^eighhouses  and  w^eighing 
machines  by  the  plaintiffs,  and  from  demanding  and  requiring  the 
payment  of  tolls  by  the  plaintiffs  for  the  weighing  of  their  coal 
thereon;  and  for  an  account  of  the  tolls  illegally  exacted  by  the 
defendant  from  the  plaintiffs  for  the  weighing  of  their  coal  and 
the  repayment  of  the  same. 

By  their  reply  to  the  statement  of  defence  in  this  action  the 
plaintiffs  set  up  a  new  claim;  this  claim  is  for  relief  by  way  of 
damages  or  injunction  for  the  injiuy  they  have  sustained  by  reason 
of  the  failure  of  the  defendant  to  fulfil  the  obligation  of  a  by-law 
which  had  been  passed  for  the  establishment  and  maintenance 
of  a  weighing  machine  at  the  St.  Lawrence  and  Ottawa  Railway 
depot;  and  the  attack  on  the  validity  of  the  sections  and  clauses 
of  by-law  No.  3358  was  repeated,  including  in  the  attack  sec.  43.  - 

By  the  judgment  in  this  action,  the  action  was  dismissed  with- 
out costs. 

The  plaintiffs  in  the  first  of  these  actions  are  the  J.  G.  Butter- 
worth  Company  Limited  and  J.  G.  Butterworth,  the  latter  suing 
as  a  ratepayer  of  the  City  of  Otta"wa  on  his  own  behalf  and  on 
behalf  of  all  the  other  ratepayers  of  that  city. 

The  actions  of  City  of  Ottawa  v.  J.  G.  Butterworth  Company 
Limited  were  brought  to  recover  from  J.  G.  Butterworth  Company 
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Liirited  fees  for  weighing  coal  of  the  defendant  company  which  ^^?qJ^^' 

had  been  weighed  on  the  plaintiff's  weighing  machines;  the  first  

of  these  actions  was  commenced  on  the  31st  March,  1918,  and  botmr- 

was  for  the  recovery  of  fees  for  weighing  between  the  1st  May,  worth  Co* 

1917,  and  the  Ist  February,  1918  (both  inclusive) ;  and  the  second  p. 

action  was  commenced  on  the  3rd  May,  1918,  and  was  for  the  ^37  ^^ 
recovery  of  fees  for  weighing  between  the  1st  March  and  the  1st 

May  (both  inclusive),  and  judgment  was  given  in  both  actions  in  chTrlwI. 

favour  of  the  corporation  for  the  amounts  claimed.  _»• 

J.  vjr. 

Upon  the  argument  before  us  it  was  contended  by  counsel  for  Buttbr- 
the  appellants  the  Butterworths  that  the  sections  and  clauses  of  ^ldIitto 
the  respondent's  by-law  No.  3358  which  are  attacked  were  invalid; 
that  the  council  had  -no  authority  to  estabUsh  weighing  machines 
or  to  require  that  coal  should  be  weighed  on  them,  and  still  less 
authority  to  make  it  compulsory  on  coal^iealers  to  have  the  coal 
sold  by  them  weighed  by  these  machines,  and  it  was  contended 
by  counsel  for  the  corporation  that  its  council  had  jurisdiction  to 
enact  the  sections  and  clauses  which  are  attacked. 

It  was  held  by  this  Court,  in  a  former  proceeding  between  these 
parties,  Rex  v.  BvJtkrwcfth,  13  O.W.N.  263,  that  the  construction 
of  the  by-law  in  question  contended  for  by  the  appellants  the 
Butterworths  is  its  true  construction;  and  that  question  is  no 
longer  open  to  discussion. 

The  Municipal  Act  in  force  when  the  by-law  was  passed  was 
3  Edw.  VII.  ch.  19.    By  sec.  582  of  that  Act  it  was  provided  that  :— 

"The  councils  of  townships,  cities,  towns  and  villages  may 
pass  by-laws: — 

'^1.  For  erecting  and  maintaining  weighing  machines  in  villages 
or  other  convenient  places,  and  charging  fees  for  the  use  thereof, 
not  being  contrary  to  the  limitations  provided  by  sub-section  8 
of  section  579  of  this  Act." 

We  agree  with  the  view  of  the  trial  Judge  that  this  section 
conferred  upon  the  councils  of  cities  power  to  do  what  the  section 
provides  for,  and  that  the  contention  to  the  contrary  of  counsel  for 
the  Butterworths  is  untenable.  To  give  effect  to  it  would  be  to 
read  out  of  the  section  the  words  "or  other  convenient  places"  of 
to  attribute  to  the  Legislature  the  intention  to  limit  the  right  or 
cities  and  towns,  at  all  events,  to  erect  and  maintain  weighing 
n  achines  to  erecting  and  maintaining  them  in  villages,  whirh  is 
n  (jst  unlikely,  and  would,  I  think,  be  absurd. 
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^'^ffti?^  What  was  doubtless  ireant  was  that  the  councHs  of  townships, 

cities,  toxivus,  and  villages  n^ight  erect  and  maintain  them  at 

BuTTOR-     convenient  places  within  their  own  limits,  and  that  township 

wobtbCo.    councils  night  erect  and  maintain  them  also  in  villages.    That 

p.  would  be  an  application  to  these  utilities  of  the  principle  upon 

^[37  °'      which  the  Act  enables  tow^iship  halls  to  be  erected  and  m^ntained 

in  '^any  to^n  or  village  within  or  partly  within  the  original 

Ottawa,      boundaries  of  the  township." 

^'  In  nry  opinion,  councils  of  cities,  towns,  and  villages  have, 

BuTTBR-      independently  of  the  authority  conferred  by  sec.  582,  power  to 

^LninTO^     provide  facilities  for  weighing  coal,  derived  from  sec.  680  (9), 

which  en^powers  councils  of  cities,  towns,  and  villages  to  pass 

by-laws.^ — 

"For  regulating  the  n^easuring  or  weighing  (as  the  case  may 
be)  of  lin  e,  shingles,  laths,  conhrood,  coal  and  other  fuel." 

The  "good  govemirent"  section  of  the  Act  (sec.  326)  and  sec. 
537  (1),  which  enr powered  councils  of  all  municipalities  to  pass 
by-la\^6  for  appointing  such  "ofiEcers  aa  are  necessary  in  the 
affairs  of  the  corporation,  or  for  carrying  into  effect  the  provisions 
of  any  Act  of  the  Legislature  or  any  by-law  of  the  corporation," 
may  also  be  invoked  in  support  of  the  existence  of  the  power  to 
establish  weighing  machines  and  to  appoint  weighmitsters. 

All  that  I  intend  by  what  I  have  said  is  to  say  that  I  entertain 
the  opinion  that,  apart  from  the  powers  conferred  by  sec.  582, 
councils  of  cities,  toi^ns,  and  villages  have  power,  in  order  to 
facilitate  the  carrying  out  of  the  regulations  they  ma,y  prescribe 
as  to  the  \\eighing  or  n  easuring  of  the  articles  n  entioned  in  see. 
580  (9),  to  erect  and  miiintain  "weighing  irachines  and  to  appoint 
weighmasters;  but  I  express  no  opinion  as  to  their  right  to  make 
the  use  of  them,  compulsory  or  to  require  persons  who  do  not  desire 
to  male  use  cf  them  to  pay  fees  for  such  con  pulsory  use. 

It  w^as  argi  ed  by  Mr.  McVeity  that  the  effect  of  the  repeal  by 
3  &  4  Geo.  V.  ch.  43  of  sec.  582,  and  the  re-enactment  of  it  liniting 
its  operation  to  to"wnships  councils,  was  that,  by  sec.  411  (6),  any 
by-law  which  had  been  passed  by  the  council  of  a  city,  town,  or 
village  under  the  authority  of  sec.  582,  ceased  to  be  operative 
when  that  legislation  came  into  force. 

Regina  v.  Hiscox  (1879),  44  U.C.R.  214,  was  relied  on  to 
support  that  contention,  and  Mr.  Proctor  relied  on  sec.  16  of  the 
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Interpretation  Act  to  save  the  by-law.    His  argiur.ent,  however,  ^^f^J^^' 

failed  to  give  effect  to  the  provision  that  by-laws  are  to  continue  

good  and  valid  only  "in  so  far  as  they  are  not  inconsistent  with  B^i-^'a. 

tiie  substituted  Act  or  enactment."    In  this  case,  if  its  validity  worth  Co. 

depended  on  sec.  582  only,  the  provisions  of  the  by*law  imposing  9. 

fees  were  inconsistent  with  the  provisions  of  the  substituted  Act.  Pj""  ^^ 
See  also  Royal  Inmrance  Co.  v.  City  of  Montreal  (1906),  Q.R.  29 

Sr*    iCl  CiTT  OF 

•^-  1^1-  Ottawa 

It  is,  however,  unnecessary  to  decide  whether  the  provisionB        _"• 
of  the  by-law  as  to  \the  in'.position  of  fees  ceased  to  be  in  force     Butter- 
when  the  authority  by  virtue  of  which  it  was  passed,  assuming    ^j^mra^ 
that  the  only  authority  was  that  conferred  by  sec.  582,  was 
Tepesied. 

In  view  of  the  construction  which  has  been  given  by  this 
Court  to  the  by-law,  if  there  were  no  other  reason  for  refusing  to 
pronounce  the  declaratory  judgnent  which  is  clain?.ed  and  has 
been  pronounced,  the  fact  tl^t  the  use  by  the  appellant  company 
of  the  weighing  machines  was  not  compulsory  would  be  a  sufficient 
reason  for  refusing  to  pronoimce  such  a  judgment. 

That  the  Coiut  ought  not,  in  such  a  case  as  this,  to  pronounce 
a  declaratory  judgment,  is,  I  think,  dear. 

If,  as  was  determined  in  the  former  proceeding  to  which  I  have 
referred,  the  by-law  in  question  did  not  make  it  compulsory  upon 
any  one  to  have  coal  weighed  on  the  city's  weighing  machines,  the 
declaration  sought  for  was  unnecessary  for  the  protection  of  the 
Butterworth  Company;  and,  if  the  by-law  did  make  it  compulsory 
and  was  in  that  respect  invalid,  that  defence  was  open  to  the 
company  if  it  should  be  prosecuted  for  an  infraction  of  the  by-law, 
and  the  tribimal  by  which  the  conplaint  would  be  investigated 
was  the  forum  appointed  by  the  Legislature  to  hear  and  determine 
the  complaint. 

If  the  Butterworth  Company  is  entitled  to  the  declaration 
claimed,  it  would  follow  that,  in  any  action  pending  in  an  inferior 
court  or  in  any  proceeding  before  a  magistrate,  the  defendant 
might  practically  oust  the  jurisdiction  of  the  tribunal  seised  of  the 
case  by  obtaining  a  declaration  as  to  the  mieaning  of  a  contract 
that  was  in  question  or  of  the  invalidity  of  an  Act  or  by-law  for  a 
violation  of  the  provisions  of  which  the  defendant  was  being 
proceeded  against. 
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BarracUmgh  v.  Brown^  [1897]  A.C.  615,  is  a  conclusive  authority 
against  the  company.  It  was  there  decided  that,  where  a  statute 
gives  a  right  to  recover  expenses  in  a  court  of  summary  jurisdiction 
from  a  person  who  is  not  otherwise  liable,  there  is  no  right  to  come 
to  the  High  Court  for  a  declaration  that  the  applicant  has  a  right 
to  recover  the  expenses  in  a  court  of  summary  jurisdiction;  he  can 
only  take  proceedings  in  the  latter  court. 

In  Guaranty  Trust  Co.-  of  New  York  v.  Hansay  &  Co,,  [1915] 
2  K.B.  536,  it  was  held  that  ''a  declaration  .  .  .  that  a 
person  is  not  liable  in  an  existing  or  possible  action  is  one  which 
will  hardly  ever  be  made,  though  it  is  not  beyond  the  power  of  the 
Court  in  a  very  exceptional  case  to  make  such  a  declaration." 

See  also  the  cases  as  to  declaratory  judgments  referred  to  in 
Holmested's  Judicature  Act,  pp.  37,  38,  and  39,  and  those  referred 
to  in  the  Annual  Practice,  1919,  pp.  422,  423,  424,  especially 
Grand  Junction  Waterworks  Co,  v.  Hampton  Urban  District  Council, 
[1898]  2  Ch.  331,  a  case  not  unlike  in  its  circimostances  to  the  case 
at  bar.    See  also  Attorney-General  v.  Cameron  (1899),  26  A.R.  103. 

The  claim  for  an  injunction  to  restrain  the  enforcement  of  the 
by-law  and  the  prosecution  of  the  Butterworth  Company  for 
infraction  of  it  properly  failed.  As  I  have  said,  if  the  by-law  was 
invalid,  that  defence  was  open  to  the  company  if  it  should  be 
prosecuted  for  violating  the  provisions  of  the  by-law. 

I  agree  with  the  conclusion  of  the  learned  trial  Judge  that 
the  Corporation  of  the  City  of  Ottawa  is  entitled  to  ifecovef  the 
amount  for  which  it  obtained  judgment  in  respect  of  the  fees  for 
weighing. 

If  I  am  right  in  the  view  I  have  expressed  as  to  the  authority 
of  the  council  of  the  corporation  to  enact  the  provisions  of  the 
by-law  which  are  attacked,  independently  of  the  power  conferred 
by  sec.  582,  that  result  follows  as  of  course;  and,  if  that  view  is 
not  the  right  one,  the  appellants  the  Buttervirorths,  having  taken 
advantage  of  the  facilities  afforded  them  for  weighing  their  coal, 
w^ere  properly  ordered  to  pay  for  the  services  rendered;  and,  in  the 
absence  of  any  evidence  to  the  contrary,  the  fees  prescribed  by  the 
by-law  may  well  be  taken  to  be  a  reasonable  compensation  for  the 
services  rendered. 

I  agree  with  the  statement  of  the  law  in  Brice  on  Ultra  Vires, 
3rded.,  p.  653,  that:— 
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"CorporatioDB  cannot  be  made  directly  liable  in  respect  of  an    ^^P^J?^' 
vUra  vires  engagement,  and  therefore,  if  and  whilst  such  engage-        — - 
ment  remains  unexecuted  on  their  part,  cannot  be  made  to  carry      g^^^. 
the  same  into  effect;  and    .    .    .    corporations  must  always    worth  Co. 
accoimt  to  the  opposite  party  to  any  tdtra  vires  engagement  for  ^^ 

any  benefits  which  they  miay  have  received  from  such  opposite     ^^  ^^ 
party  in  respect  of  such  engagement. 

"It  seems  necessarily  to  follow    .    .    .    that  the  position      otca^ 
of  the  other  party  to  any  i4tra  vires'  engagement  is  the  exact  «'• 

correlative  of  that  of  the  corporation."  Bitttbb- 

This  statement  of  the  law  appears  to  be  not  only  soimd  in    ^£^^^^' 
principle  but  to  be  supported  by  the  authorities  which  are  referred 
to  and  those  which  were  cited  at  the  bar. 

The  claim  of  the  appellants  the  Butterworths  for  possession  of 
the  weighing  machines  they  had  leased  to  the  corporation  was 
properly  dismissed.  The  corporation  had,  at  all  events,  by  virtue 
of  the  powers  conferred  upon  it  by  sec.  582,  if  not  otherwise, 
authority  to  acquire  weighing  machines  by  purchase  or  lease;  and, 
the  term  of  the  leases  not  having  expired,  the  fact  that,  as  a  result 
of  the  repeal  of  the  section,  the  by-law  ceased  to  be  operative,  if  • 
that  was  the  result,  is  immaterial;  for,  although  the  by-law  had 
ceased  to  be  operative,  the  property  in  that  which  had  been 
acquired  under  the  authority  of  the  section  was  not  divested,  but 
remained  in  the  corporation,  notwithstanding  that  the  weighing 
roiichines  could  not  thereafter  be  used  for  the  purpose  for  which 
they  were  intended  to  be  used  when  the  leases  were  taken.  If  I 
am  right  in  the  view  I  have  expressed  as  to  the  powers  of  the 
council  independently  of  sec.  582,  it  is  an'  d  fortiori  ca«e  for  the 
diflmisBal  of  their  claim  for  possession  of  the  machines. 

The  claim  for  damages  or  an  injunction  in  respect  of  the 
discontinuance  of  the  weighing  station  at  the  St.  Lawrence  and 
Ottawa  Railway  depot  is  a  somewhat  strange  one,  in  view  of  the 
contention  of  the  Butterworths  that  the  by-law  under  the  authority 
of  which  it  was  established  was  invalid;  but,  in  any  case,  there 
is  no  ground  upon  which  the  relief  claimed  can  properly  be  awarded. 

The  result  is  that,  in  my  opinion,  the  appeals  of  the  Butter- 
worths should  be  dismissed  with  costs,  and  the  cross-appeal  should 
be  allowed  with  costs,  and  the  judgment  in  favoiu*  of  the  Butter- 
worths reversed,  and  that  there  should  be  substituted  for  that 
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judgment,  judgment  dismisaing  the  action.  It  should,  I  think, 
be  dismissed  without  costs:  the  learned  trial  Judge,  in  the  exercise 
of  his  discretion,  dismissed  the  oth^  action  without  costs;  and  I 
doubt  not,  had  he  directed  judgment  to  be  entered  dismissing 
both  actions  of  the  Butterworths,  he  would  have  dismissed  without 
costs  the  action  which,  in  our  opinion,  should  have  been  but  was 
not  dismissed. 

Appeals  dismissed;  cross^ppeal  aUawed. 


lAPPELLATE  DIVISION.l 


Bahr  v.  Toronto  R.W.  CJo.  and  Crrr  op  Toronto. 


Street  RaUxoay — Injwy  to  Penon  Aliqhting  from  Car  in  Highway  by  Outward 
Swing  of  Rear  Steps  of  Car— Negligence — Proximate  Cause  of  Injury 
'  — Liability — Duty  of  Railway  Company  to  Paeeenger — Continuance  of 
Journey, 

The  judgment  of  Middleton,  J.,  44  O.L.R.  232.  was  aflfirmed. 

Hie  view  of  Middleton,  J.,  that  the  obligation  of  the  defendant  street 
railway  company  to  the  plaintiff,  as  its  passenger,  ended  when  she  reached 
a  place  of  safety,  was  too  narrow:  the  obligation  did  not  end  until' she 
reached  a  place  from  which  she  might  have  safely  passed  from  the  point 
of  debarkation  in  McCaul  street  to  the  place  where  die  had  to  go  to 
transfer  to  the  Queen  street  line.  The  obligation  of  the  company  was 
greater  towards  a  passenger  who  had  not  completed  his  joumev,  but  in 
order  to  do  that  had  to  transfer  to  another  line,  than  it  would  be  to  a 
passenger  who  had  completed  his  journey;  but,  even  as  to  such  a 
passenger,  the  company  was  bound  to  provide  a  stopping  place  at  which 
the  passenger  could  proceed  to  the  sidewalk  without  having  to  pass  through 
such  a  pool  of  water  as  existed  at  the  usual  place  for  crossing  McCaul 
street,  or  subjecting  him  to  the  danger,  before  he  had  reached  the  sidewalk, 
assuming  that  he  had  not  unnecessarily  delayed  in  crossing,  of  being  struck 
bv  a  car  when  it  was  swinging  around  a  curve  such  as  existed  at  the  stopping 
place. 

The  plaintiff  was  still  a  passenger  when  she  was  struck  by  the  rear  end  of  the  steps 
of  the  car  as  it  swung  outwardly  in  rounding  the  curve;  the  company  owed 
her  a  higher  duty  than  if  she  had  been  merely  a  traveller  upon  the  highwav; 
the  servants  of  the  company  were  guilty  of  negligence  in  starting  the 
car  without  first  making  sure  that  the  passengers  who  had  left  it  were 
not  still  between  it  and  the  waggon;  and  tnat  negli^nce  was  the  proximate 
cause  of  the  plaintiff's  injury. 

Appeal  by  the  defendant  company  from  the  judgment  of 
Middleton,  J.  (1918),  44  O.L.R.  232,  46  D.L.R.  722. 

May   20.    The   appeal   was   heard   by   Meredith,   C.J.O., 
Maclaben  and  Ferguson,  JJ.A.,  and  Logie,  J. 
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JB.  MiXay,  K.C.,  and  G.  S.  Hodgson,  for  the  appellant  company, 
leferred  to  Hoffman  v.  Philadelphia  Rapid  Transit  Co.  (1906), 
63  Atl.  Repr.  409;  JeUy  v.  North  Jersey  Street  R.W.  Co.  (1908), 
68  Atl.  Repr.  1091;  Garvey  v.  Rhode  Island  Co.  (1904),  58  Atl. 
Repr.  456;  Hayden  v.  Fair  Haven  and  WestviOe  R.R.  Co.  (1904), 
76  C!onn.  365;  Widmer  v.  West  End  Street  R.W.  Co.  (1893),  158 
Mass.  49. 

WiUiam  Provdfoot,  E.G.,  and  G.  H.  Gilday,  for  the  plaintiffs,  the 
respondents,  referred  to  BeU  v.  Winnipeg  Electric  Street  R.W.  Co. 
(1905),  16  Man.  R.  338,  affirmed  in  Winnipeg  Electric  Street  R.W. 
Co.  V.  BeU  (1906),  37  Cant  S.C.R.  515;  Oldright  v.  Grand  Trunk 
R.W.  Co.  (1896),  22  A.R.  286;  Canadian  Railway  Digest,  col.  833, 
and  cases  there  cited  of  Dupuis  v.  Montreal  Street  R.W.  Co.  (1907), 
Q.R.  16  K.B.  286,  and  Jago  v.  Montreal  Street  R.W.  Co.  (1908), 
Q.R.  35  S.C.  109. 
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June  23.  The  judgment  of  the  Court  was  read  by  Meredith, 
C.J.O.: — ^This  is  an  appeal  by  the  defendant  company  from  the 
judgment  of  Middleton^  J.,  dated  the  6th  December,  1918,  pro- 
nounced after  the  trial  before  him  sitting  without  a  jury  at  Toronto 
on  the  5th  day  of  that  month. 

The  action  is  brought  to  recover  damages  for  injiuies  sustained 
by  the  female  plaintiff  by  being  struck  by  a  moving  car  of  the 
appellant  when  it  was  rounding  the  curve  at  the  junction  of  the 
McCaul  and  Queen  streets  lines  of  its  railway,  and  damages  were 
claimed  by  her  and  her  husband,  and  she  was  awarded  SI, 000 
damages  and  her  husband  $330. 

The  jDsin  facts  of  the  case  are  not  seriously  in  controversy. 
The  female  respondent  and  her  sister-in-law,  Mary  Ingle,  took 
passage  on  the  appellant's  line  at  the  comer  of  Sussex  street  and 
Spadina  avenue,  intending  to  joiuney  to  the  lower  part  of  the  city. 
They  paid  their  fares  and  obtained  transfers  to  the  Queen  street 
line.  When  the  car  in  which  they  were  travelling  reached  the 
crossing  at  Queen  street,  it  was  brought  to  a  stop,  and  the  female 
respondent  and  her  sister-in-law  alighted  from  the  car,  leaving 
it  by  the  front-door.  At  the  point  where  the  car  stopped,  there 
was  a  waggon  drawn  by  a  team  of  horses  standing  on  the  west  side 
of  McCaul  street,  and  the  horses'  heads  were  on  or  about  the  street 

6—46  O.L.B. 
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^?iio        crossing  leading  from  the  east  to  the  west  side  of  McCaul  street. 

There  was,  according  to  the  testimony  of  the  female  respondent 

®^        and  her  sister-in-law,  a  pool  of  water  and  slush  covering  the 

ToBOKTo     crossing  and  the  space  in  front  of  the  horses'  heads  and  extending 
^    '     ahnost  to  the  track  of  the  railway.    The  depth  of  the  water  and 

ivZTJ^  slush  was  estimated  by  the  female  respondent  to  be  three  or  four 
inches,  and,  according  to  the  testimony  of  the  sister-m-law,  its 
depth  was  sufficient  to  cover  her  boot-tops.  On  account  of  this 
water  and  slush,  and  not  desiring  to  get  their  feet  wet,  the  two 
women  did  not  pass  to  the  sidewalk  in  front  of  the  horses,  but 
turned  to  the  north,  intending  to  pajss  around  the  end  of  the 
waggon,  where  the  street  was  dry  or  at  all  events  there  was  no 
water  or  slush  lying.  While  they  were  moving  northward  and 
had  proceeded  for  about  half  the  length  of  the  car,  the  car  was 
started,  and,  in  rounding  the  ciuire,  owing  to  the  sweep  of  the  car, 
it  struck  the  two  women  and  knocked  them  down,  severely  injuring 
the  fenmle  respondent. 

The  distance  of  the  west  track  from  the  kerb  on  McCaul 
street  is  12  feet,  4  inches,  and  the  curve  begins  26  feet  north  of  the 
line  of  Queen  street.  When  rounding  the  curve,  the  12  feet  4 
inches  would  be  reduced,  owing  to  the  "swing  of  the  car,"  to  6  feet 
6  inches.  The  horses  and  waggon  took  up  5  feet,  4  inches,  or  6 
feet,  8  inches,  and  therefore  when  the  car  was  swinging  round  the 
curve  the  space  not  occupied  by  the  horses  and  waggon  and  the 
car  would  be  reduced  to  a  little  more  than  one  foot.  It  must 
therefore  have  been  obvious  to  the  conductor  and  the  motorman 
that  any  one  who  was  on  the  pavement  between  the  horses  and 
waggon  and  the  car  would  be  put  in  great  peril  if  the  car  were 
started  on  its  journey  around  the  curve. 

There  was  a  conflict  of  testimony  as  to  the  condition  of  the 
street  crossing  and  the  existence  of  the  pool  of  water  and  slush — 
the  evidence  as  to  which,  of  the  two  women,  I  have  mentioned. 
The  testimony  of  the  motorman  was  that  the  pavement  where  the 
street  crossing  was,  was  "nice  and  clean,''  and  that  there  was  no 
pool  of  water  and  slush  there  and  nothing  to  prevent  passengers 
from  the  car  from  passing  dry-shod  to  the  sidewalk,  and  the 
testimony  of  the  conductor,  speaking  of  the  street  in  front  of  the 
horses  waa  that  "there  was  not  any  particular  puddle,  only  the 
water  that  ordinarily  would  be  there;  there  was  no  particular 
puddle  of  water:  only  ordinary  slush." 
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I  do  not  stop  to  pomt  out  the  important  differaaces  between    ^^q^^' 

the  stat^nents  of  the  motonnan  and  the  conductor,  because  the        

learned  trial  Judge  has  accepted  the  testimony  of  the  female        ^^ 
respondent  and  her  sister-in-law,  and  has  found  that: —  Toronto 

''There  was  however  a  foot  of  water  or  slush  between  the  place       '  ^' 
where  they"  (i.e.,  the  women)  "alighted  from  the  car  and  the      Cnrop 
walk."  '"^^* 

No  witness  estimated  the  depth  of  the  water  and  slush  to  be 
one  foot,  and  it  is  probable  that  in  stating  it  to  have  been  of  that 
depth  my  learned  brother  took  judicial  notice  of  the  height  of  a 
woman's  boot  according  to  the  fashion  of  to-day. 

My  learned  brother's  view  was  that  the  obligations  of  the 
appellant  to  the  female  plaintiff  as  its  passenger  were  ended  when 
she  reached  a  place  of  safety  upon  the  road,  and  he  rested  his 
judgirent  upon  an  invasion  by  the  appellant  of  her  rights  as  a 
traveUer  upon  the  highway,  and  his  conclusion  was  that  there  was 
a  duty  resting  upon  the  conductor  of  the  car  to  see  that  "all  is 
safe  before  he  signals  the  motorman  to  roimd  a  curve." 

I  am,  with  respect,  of  opinion  that  the  view  of  my  brother 
Middleton  that  the  obligation  of  the  appellant  to  the  female 
plaintiff,  as  its  passenger,  was  ended  when  she  reached  a  place  of 
safety,  was  too  narrow  a  view  of  the  obligation  of  the  appellant 
to  her  as  its  passenger;  I  should  entirely  agree  with  his  view  if 
what  he  meant  was  a  place  from  which  she  might  have  safely 
passed  from  the  point  of  debarkation  to  the  place  where  she  had 
to  go  to  transfer  to  the  Queen  street  line.  The  obligation  of  the 
appellant  was,  I  think,  greater  towards  a  passenger  who  had  not 
completed  her  journey,  but  in  order  to  do  that  had  to  transfer 
to  another  line,  than  it  would  be  to  a  passenger  who  had  completed 
his  journey;  but,  even  as  to  such  a  passenger,  the  appellant  was, 
in  my  opinion,  bound  to  provide  a  stopping  place  at  which  the 
passenger  could  proceed  to  the  sidewalk  without  having  to  pass 
through  such  a  pool  .of  water  as  existed  at  the  usual  place  for 
crossing  McCaul  street,  or  subjecting  him  to  the  danger,  before 
he  had  reached  the  sidewalk,  assuming  that  he  had  not  unneces- 
sarily delayed  in  crossing,  of  being  struck  by  a  car  when  it  was 
swinging  around  a  curve  such  as  existed  at  the  stopping  place. 

If  there  had  been  no  pool  of  water  and  nothing  else  to  prevent 
the  female  respondent  from  going,  after  she  had  alighted  from  the 
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^^?lJ^'     car,  to  the  sidewalk  before  the  car  was  started,  but  she  had  uimeces- 
1919 
— ^        sarily  delayed  to  do  that  and  her  injury  had  resulted  from  that 

^^        delay,  I  should  have  agreed  with  the  contention  of  the  appellant 

Toronto     that  it  was  not  liable  for  the  injury:  but  in  this  case  the  conductor 

j^    '    and  the  nrotonnan  knew  or  ought  to  have  known  that  their 

.^^F'"  ^'      passengers  would  not,  at  all  events,  be  likely  to  wade  through  the 

pool,  but  would  do  as  the  female  respondent  and  her  sister-in-law 

did,  proceed  to  the  rear  of  the  waggon  in  order  to  be  able  to  pass 

diynshod  to  the  sidewalk.    They  also  knew  that  the  horses  and 

waggon  were  where  they  were,  and  that  the  space  betw^een  them 

and  the  car  when  it  rounded  the  curve  was  so  small  that  any  one 

who  was  standing  or  walking  in  that  space  would  inevitably  be 

struck  by  the  moving  car;  and  they  were,  therefore,  in  my  opinion, 

guilty  of  n^ligence  in  starting  the  car  without  first  making  sure 

that  the  passengers  who  had  left  the  car  were  not  still  between  it 

and  the  waggon;  and  that  negligence  was  the  proximate  cause  of 

the  injuries  which  the  female  respondent  received. 

In  resting  my  judgment  on  this  ground,  I  am  not,  I  think, 

differing  substantially  from  my  brother  Middleton;  for,  if  I  am 

right  in  my  conclusions  from  the  evidence  and  as  to  the  duty  of 

the  conductor  and  the  motorman,  the  appellant  was  guilty  of  an 

unlawful  interference  with  the  rights  of  the  female  respondent 

as  a  traveller  upon  the  highway,  and  the  effect  of  my  judgment  is 

only  to  attribute  to  the  appellant  a  higher  duty  to  her,  arising 

from  the  fact  that  she  had  been  carried  by  it  as  a  passenger  on  its 

line  and  was  injured  while  proceeding  to  the  place  to  which  she 

had  to  go  to  complete  her  journey  as  a  passenger,  than  if  she  had 

not  been  a  passenger. 

I  would,  for  these  reasons,  aflSrm  the  judgment  of  my  brother 

and  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 
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[APPELLATE  DIVISION.]  IM^ 

Jii]]023 
Faulkner  v.  Faulkner. 

WHl — TestamefUary  Capaeilu — Cap(J>ilUy  when  Instructions  Owen — Exeetdion 
of  Documents  three  Days  later  and  one  Day  before  Death — Evidence — 
Appeal — Reversal  of  Finding  of  Trial  Judge — Establishment  of  Will, 

The  judgment  of  Middlbton,  J.,  44  O.L.R.  634,  was  reversed,  and  the  will 

executed  bv  the  testator  in  extremis  established,  in  the  circumstanoes 

set  forth  bdow,  as  well  as  in  the  former  report. 
Murphy  v.  Lamphier  (1914),  31  O.L.R.  287,  distinguished. 
Parhr  v.  Fdgale  (1883),  8  PD.  171,  approved  in  Pfrera  v.  Perera,  [1901] 

A  C  354   followed. 
Menzies  v.*  White  (l'862),  9  Gr.  574.  McLaughlin  v.  McLeUan   (1896),  26 

Can.  S.C.R.  646,  and  Hathom  v.  King  (1811),  8  Mass.  371,  referred  to  as 

apposite. 

An  appeal  by  the  defendant  from  the  judgment  of  MiddletoNi 
J.  (1919),  44  O.L.R.  634. 

March  11,  12,  and  13.  The  appeal  was  heard  by  Maclaren, 
Magee,  and  Hodgins,  JJ.A.,  and  Latchford,  J. 

H.  H.  Dewort,  E.C.,  for  the  appellant,  argued  that  the  evidence 
shelved  that  the  testator  had  full  testairentary  capacity  when  he 
gave  instructions  for  the  will,  and  that  a  will  was  prepared  in 
accordance  therewith  on  the  Tuesday  preceding  his  death.  He 
was  unable  to  sign  it  on  that  day,  owing  to  his  physical  condition, 
but  did  80  on  the  Friday  following,  and  on  the  Saturday  he  died. 
In  these  circun^stances,  the  case  is  governed  by  the  principles 
laid  down  in  Perera  v.  Perera,  [1901]  A.C.  364,  361,  where  the 
Court  adopted  the  view  of  Sir  J.  Hannen  as  stated  in  Parker  v. 
Fdgate  (1883),  8  P.D.  171.  There  is  no  evidence  of  delirium  in 
this  case,  and  nothing  to  contradict  the  opinion  formed  by  the 
solicitor  who  drew  the  will  as  to  the  absolute  rationality  of  his 
client.  Death  was  caused  by  heart-failure  in  the  natural  progress 
of  the  disease  from  which  he  was  suffering,  erysipelas.  The 
testimony  of  the  testator's  doctor  and  of  his  lawyer  is  to  be  pre- 
ferred to  that  of  the  nurses  who  attended  him,  and  justifies  the 
conclusion  that  he  was  capable  of  being  roused,  and  was  roused 
suflSciently  to  know  what  he  was  doing,  on  Friday,  when  he  executed 
the  v^ill  which  had  been  drawn  under  his  instructions  on  the 
previous  Tuesday.  There  is  no  doubt  whatever  as  to  his  main 
intention  being  to  benefit  his  brother  Archibald  and  his  children. 
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"^^1010^^     to  the  exclusion  of  his  brother  George,  an  intention  which  would 

,      be  defeated  if  the  will  were  not  upheld. 

Faulkner  ^  j^   f^^^^  g  c.,  and  H.  E.  Irwin,  K.C.,  for  the  plaintiff, 

Faulknbr.  the  respondent,  relied  on  the  findings  of  the  learned  trial  Judge, 
and  argued  that  they  were  supported  by  the  evidence.  The 
distribution  of  his  property  under  a  former  will  shewed  that  the 
deceased  was  a  man  who  would  be  disposed  to  bring  to  his  mind 
the  proper  objecta  of  his  bounty,  if  his  physical  condition  permitted 
him  to  do  so.  When  the  will  now  in  question  was  drawn  he  was 
not  possessed  of  sufficient  capacity  to  call  to  mind  these  objects. 
He  was  entered  at  the  hospital  as  being  affected  with  kidney 
trouble  as  well  as  with  erysipelas,  although  the  doctor  belittles 
the  former.  There  is  undoubtedly  evidence  to  support  the  finding 
of  the  trial  Judge;  and,  that  being  the  case,  the  decision  must 
stand.  They  referred  to  Harwood  v.  Baker  (l840),  3  Moo.  P.C. 
282,  288,  289;  Halsbury's  Laws  of  England,  vol.  28,  p.  549,  para. 
1087;  In  the  Goods  of  Thomas  Marshall  (1866),  13  L.T.R.  643,  644; 
Wilson  v.  Beddard  (1841),  12  Sim.  28,  33. 

Dewart,  in  reply,  referred  to  Re  McLellan  (1896),  28  N.S.R. 
226';  Hammond  v.  Dike  (1890),  18  Am.  St.  Repr.  503. 

June  23.  Maclaren,  J.A.: — ^This  is  an  appeal  from  a  judg- 
ment of  Middleton,  J.,  of  the  7th  January,  1919,  annulling  and 
setting  aside  the  probate  of  the  will  of  Hugh  Faulkner,  of  Toronto, 
for  want  of  testamentary  capacity. 

The  plaintiff  and  the  defendant  are  brothers,  and  were  the  sole 
next  of  kin  of  the  deceased. 

The  trial  Judge  rested  his  decision  almost  entirely  on  the 
judgment  of  the  late  Chancellor  Boyd  in  the  case  of  Murphy  v. 
Lamphier  (1914),  31  O.L.R.  287,  especially  upon  the  law  on  the 
subject  as  laid  down  in  pp.  317  to  322  of  that  report.  I  have 
carefully  read  and  re-read  the  judgment  referred  to,  and,  with 
great  respect,  I  am  wholly  unable  to  find  in  it  authority  for  the 
judgment  now  in  appeal.  The  facts  of  the  two  cases  are,  to  my 
mind,  so  very  dissimilar  that  the  law  laid  down  by  the  learned 
Chancellor,  in  which  I  fully  concur,  is  quite  inapplicable,  in  my 
opinion,  to  the  present  case. 

The  editor  of  the  reports  in  the  head-note  of  the  Lamphier 
case  has  made  the  following  summary  of  the  things  out  of  the 
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coimson  considered  by  the  Court  in  that  caae:    "(a)  The  will     ^ig^' 

WB8  made  during  the  temporary  absence  of  the  testatrix  from  her        

husband;  (b)  made  without  reference  to  or  communication  with    '^^^^ 
her  natural  protectors;  (c)  made  while  she  was  in  the  hands  and    Faulcwl 
und^  the  care  of  two  married  daughters  who  were  dissatisfied  with    Mtoi— ,  jjl 
a  former  ^ill  and  had  recently  sought  to  have  it  changed;  (d)made 
by  an  old  lady  verging  on  eighty  years  of  age,  suffering  a  double 
proeess  of  deterioration  from  the  impairpients  of  senility  and 
the  inroads  of  a  progressive  disease  affecting  her  brain;  (e)  drawn 
by  a  solicitor  who  could  not  be  regarded  as  an  independent  adviser 
and  who  was  not  chosen  by  the  testatrix;  (f)  made  on  the  spur  of 
the  moment,  where  the  method  of  testamentary  disposition,    . 
originating  nine  years  before  and  carried  through  a  series  of  wills 
down  to  that  made  in  1911,  was  displaced  and  superseded  by  a 
method  of  equal  distribution  desired  by  the  two  daughters  referred 
to  and  the  other  dissentients  in  the  family." 

It  further  appears  from  the  judgment  of  the  Chancellor  that 
there  were  in  existence  four  other  wills  of  the  testatrix,  executed 
respectively  in  1903, 1905,  1909,  and  1911 — all  drawn  on  the  same 
general  lines,  and  all  making  ample  provision  for  her  husband; 
while  the  one  in  question,  executed  in  1912,  was  entirely  on 
different  lines,  and  made  no  mention  of  her  husband  whatever. 
Indeed  shortly  before  she  made  this  last  will  she  could  not  remem- 
ber that  she  had  a  husband,  and  ''she  did  not  even  recognise  his 
existence  when  he  was  present  and  spoke  to  her."  Her  two 
spiritual  advisers  and  her  attending  physicians  speak  of  her  two 
strokes  in  1909  and  1910,  and  of  the  ''senile  decay"  and  "mental 
imbecility"  which  followed  these  attacks. 

Hugh  Faulkner,  the  testator  in  this  case,  was  a  cattle-buyer, 
and  was  unmarried.  Prior  to  1903  he  had  lived  for  some  years 
with  his  brother  George,  the  plaintiff,  a  farmer  in  the  county  of 
Halton,  who  had  a  wife  but  no  children.  On  accoimt  of  a  difficuHy 
over  money  matters,  Hugh  left  and  went  to  live  in  Owen  Sound. 
They  met  at  different  times  after  that  on  the  train,  but  neither 
ever  visited  the  other.  On  the  16th  August,  1912,  just  before 
going  into  the  Owen  Sound  hospital  for  an  operation,  Hugh  had 
Mr.  Cameron,  a  solicitor,  prepare  a  will  which  he  executed.  It 
was  left  with  Mr.  Cameron,  who  gave  it  to  Mr.  Faulkner  with  his 
other  papers  when  the  latter  was  moving  to  Toronto  in  1915.    This 
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^^iQiS*^     will,  as  he  afterwards  told  his  landlady  and  doctor  in  Toronto, 

he  tore  up  and  destroyed.    Mr.  Cameron  had  not  a  clear  recolleo- 

i  F^^»;KNBB  tion  of  the  coptents,  but  thought  the  bulk  of  his  estate  was  left  to 
jFwLKNBB.  two  nephews,  and  some  of  it  to  lady  relatives,  four  or  five  in 
,jjL    number,  the  amounts  ranging  from  SlOO  to  $500. 

On  the  18th  and  24th  January,  1918,  the  testator  wrote  two 
letters  to  his  brother  Archie,  the  defendant,  a  farmer  in  the  county 
of  Peel,  saying  that  he  was  ill  with  grippe,  and  in  the  latter  urging 
him  to  come  and  visit  him,  which  he  did  on  Monday  the  28th 
January.  He  reached  Hugh's  lodging-house  about  three  in  the^ 
afternoon,  and  found  him  lying  on  his  bed,  dressed.  Hugh  com- 
.  plained  of  feeling  chilly,  and,  when  he  went  to  bed  in  the  evening, 
had  extra  bedclothes  and  hot  water  bottles.  He  got  up  on  Tuesday 
morning,  washed  and  dressed,  went  down  stairs,  and  had  breakfast. 
Dr.  Forrest,  whom  he  had  consulted  a  number  of  times  for  minor 
ailments,  and  who  had  at  his  request  come  to  see  him  on  Monday, 
came  between  one  and  two  on  Tuesday  and  found  a  red  spot  on 
his  nose,  which  he  pronounced  to  be  erysipelas.  After  a  discussion 
it  was  decided  to  take  him  to  the  Parkdale  hospital,  and  arrange- 
ments were  made  for  this.  During  the  day  the  landlady  spoke 
about  Hugh  not  having  made  his  will.  Archie  said  he  thought  he 
had.  He  was  asked  and  he  said  he  had  torn  it  up.  Before  going 
to  the  hospital,  he  gave  instructions  to  the  landlady  to  have  Mr. 
Anderson,  his  solicitor,  called  up,  and  to  have  him  come  to  the 
hospital  to  make  his  will.  He  arrived  about  three  o'clock,  and 
was  shewn  up  to  Faulkner's  room.  The  defendant  was  in  the 
room,  but  left  as  Mr.  Anderson  was  taking  the  instructions  for  the 
wiU. 

Mr.  Anderson  knew  that  Faulkner  was  not  married,  but  did 
not  know  about  his  near  relatives.  After  conversation  about  his 
illness,  he  asked  him  whom  he  wanted  as  executor,  and  he  named 
his  brother  Archie.  Asked  as  to  how  he  wanted  to  dispose  of  his 
property,  he  said:  "I  want  to  give  it  to  Archie,  I  want  Archie's 
family  to  benefit."  After  some  discussion  as  to  how  this  could 
be  carried  out,  he  said,  "I  will  give  it  to  Archie."  Asked  if  he 
meant  that  he  would  trust  Archie  to  do  what  was  right  by  his 
children,  he  answered  ''Yes"  without  any  hesitation.  Asked  if 
he  had  any  other  brothers  or  sisters,  he  said:  ''I  have  one  brother, 
George:  I  am  going  to  leave  him  a  dollar."  He  said  that  George 
had  done  him  out  of  a  lot  of  money. 
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Mr.  Anderson  then  wrote  out  the  will^  read  it  over  slowly  to     ^fg??^' 
Faulkner,  and  asked  him  if  he  was  satisfied.    He  said  ''Yes."        — -- 
Mr.  Anderson  went  out  to  get"*  a  witness,  and  the  nurse  in  charge    "^^'™** 
agreed  to  act.    The  will  was  again  read  over  to  him  slowly,  and    FAuunoBR. 
he  was  asked  if  it  waa  satisfactory,  and  he  answered  "Yes."    He    Madum.JJi. 
was  lying  in  a  position  with  his  arm  under  him,  in  which  he  could 
not  write,  and  it  was  suggested  that  he  m^ke  his  m^rk;  but  he 
said,  "No,  I  will  write  my  name."    When  they  had  raised  him 
up  and  in  a  position  to  write,  he  seemed  to  become  drowsy  and 
tired  and  unable  to  write,  and  it  waa  decided  not  to  press  him, 
and  Mr.  Anderson  left  the  will  with  the  nurse,  with  instructions 
to  notify  him  (Anderson)  when  the  patient  became  brighter. 

On  Friday  morning,  Anderson  received  a  n^esssge  from  the 
superintendent  to  come  to  the  hospital.  There  he  net  the  super- 
intendent, who  told^  him  that  Dr.  Forrest  was  expected.  After 
the  doctor  had  seen  Faulkner,  Mr..  Anderson  asked  him  and  the 
superintendent  if  they  thought  he  was  capable  of  making  a  will, 
and  they  both  said  they  thought  he  waa.  Conductor  Milne,  an 
old  friend  of  Faulkner's,  had  called  to  see  him,  and  ^ent  into  his 
room  with  the  others,  and  his  nane  was  nentioned.  Faulkner 
recognised  him,  but  said  be  could  not  see  him,  both  of  his  eyes 
being  affected.  Mr.  Anderson  rezrinded  him  of  his  being  unable 
to  sign  the  will  on  the  Tuesday,  and  asked  him  if  he  would  make 
his  mark  to  that  will,  as  he  could  no  longer  see.  He  said  he  would. 
The  will  was  read  over  to  him  slowly,  clause  by  clause,  and  at  the 
end  of  each  he  gave  an  affinrative  ansv^er.  After  the  reading, 
Mr.  Anderson  went  back  to  the  clause  giving  his  brother  George 
one  dollar,  and  asked  him  if  that  was  what  he  wanted,  and  he 
answered  "Yes." 

Mr.  Anderson  asked  him  if  he  would  make  his  mark,  and  he 
answered  "Yes."  His  name  was  written  out,  and  a  pen  put  in  his 
hand.  He  pressed  it  firmly,  and,  guided  by  Mr.  Anderson,  made 
the  cross,  and  Mr.  Anderson,  Dr.  Forrest,  and  Mr.  Milne  signed 
as  witnesses,  the  name  of  each  being  n  entioned  as  he  signed. 

In  my  opinion,  the  trial  Judge  has  not  attached  sufficient 
importance  to  what  took  place  on  Tuesday  afternoon,  when  the 
instructions  for  the  will  were  given,  and  he  does  not  allude  to  the 
fact  that  Faulkner,  before  his  last  illness,  had  told  Dr.  Forrest 
that  he  was  going  to  leave  his  property  to  the  defendant,  which 
to  my  mind  is  significant. 
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^Tqio*^  I  am  also  of  opinion  that  too  much  importance  was  attached 

to  the  fact  that  certain  female  relatives,  to  whom  small  l^acies 

Fauucnsr  ^gj^  j^£j.  jj^  ^jjg  ^j  drawn  by  Cameron,  were  not  mentioned  in  the 
Faulkner,  will  now  in  question.  In  the  first  place,  he  must  have  been 
]fMiaw.J.A.  dissatisfied  with  the  first  will  when  he  destroyed  it.  We  do  not 
know  who  they  were,  or  how  many  they  were,  or  whether  they 
were  still  living  or  may  have  been  m.arried  during  the  intervening 
six  years.  It  was  suggested  that  some  of  them  were  nieces,  but 
he  had  only  one  niece,  Mary,  the  twelve-year  old  daughter  of  the 
defendant.  The  others  could  not  have  been  nearer  relatives  than 
daughters  of  his  cousins.  As  to  the  niece,  he  was  satisfied  that 
her  father  would  do  his  duty  by  her.  They  are  spoken  of  as 
"needy  relatives,"  but  there  is  no  evidence  as  to  thdr  circum- 
stances, any  more  than  as  to  their  nimiber  or  relationship;  and, 
if  they  were  "needy,"  legacies  ranging  from  $100  to  $500,  as 
stated  by  Mr.  Cameron,  would  not  go  far  to  relieve  them,  and 
would  be  a  petty  amount  out  of  an  estate  of  over  $23,000. 

I  do  not  consider  that  it  was  the  duty  of  Mr.  Anderson  to  have 
inquired  what  wills  Faulkner  might  previously  have  made  and 
destroyed.    He  appeared  to  have  a  clear  idea  as  to  how  he  wanted 
to  dispose  of  his  property  and  whom  he  wanted  to  be  benefited ' 
by  it. 

The  learned  trial  Judge  has,  in  my  opinion,  confused  the 
evidence  as  to  the  condition  of  Faulkner  on  Tuesday,  both 
physically  and  mentally,  with  his  condition  on  the  foUowing 
Friday.  He  speaks  of  his  having  taken  no  noiuishment  after 
the  first  attempt  to  execute  the  will.  In  this  he  is  quite  mistaken. 
The  day-nurse  who  attended  him,  a  witness  called  by  the  plaintiff 
and  not  at  all  favourable  to  the  defendant,  being  asked  by  the 
plaintiff's  counsel  as  to  his  taking  nourishment,  says,  "At  first 
he  took  it  good,  the  first  couple  of  days,"  and  this  was  not  con- 
tradicted. He  was  a  strong,  vigorous  man,  weighing  over  200 
pounds,  and,  although  69  years  of  age,  looked  years  yoimger. 

As  already  stated,  he  had  risen  early  that  morning,  had  washed 
and  dressed  himself,  and  had  gone  downstairs  to  his  breakfast, 
and  again  gone  upstairs;  had  taken  part  in  the  discussion  as  to 
going  to  the  hospital;  had  given  instructions  as  to  having  Mr. 
Anderson  come  to  make  his  will;  and  had  walked  downstairs  and 
out  to  the  taxi  cab.    Notwithstanding  all  this,  he  seems  to  have  had 
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80  much  physical  and  mental  strength  left  that  Mr.  Anderson,  a         fg.^^' 

competent  and  careful  solicitor,  had  no  hesitation  in  taking  the         

instructions  for  his  will,  which  he  appears  to  have  given  with    ^^^^^^°^^ 
great  clearness,  and,  so  far  as  concerned  the  bequest  of  a  dollar    Fauuotr. 
to  the  plaintiff,  with  considerable  emphasis.    After  he  had  gone    iim1««b.xji. 
ihrou^  all  this,  and  the  excitement  of  his  being  raised  to  write 
his  name,  it  is  little  wonder  that  he  finally  became  tired  and 
drowsy,  when  Mr.  Anderson  decided  not  to  trouble  him  further 
at  that  time. 

On  the  Friday  morning,  Mr.  Anderson  did  not  proceed  imtil 
after  the  doctor  had  made  his  examination;  both  the  doctor  and 
the  superintendent  pronounced  him  competent.  Although  he 
was  weaker  than  on  Tuesday  afternoon,  he  recognised  Conductor 
Milne,  and  gave  his  answers  clearly  and  distinctly,  and  was  not 
at  all  affected  with  drowsiness  as  on  the  Tuesday.  Dr.  Forrest 
states  that,  although  the  disease  had  affected  his  eyes  and  had  gone 
up  his  forehead,  it  had  not  affected  his  brain,  and  this  is  corrobo- 
rated by  Dr.  Howland,  one  of  the  plaintiff's  experts,  who  says 
that  there  was  no  delirium. 

As  usual,  there  are  shades  of  difference  between  the  doctors 
called  as  eiqpertSr  The  testimony  of  Dr.  Silverthome  commended 
itself  to  the  learned  trial  Judge.  He  describes  the  two  kinds  of 
eiysipelas,  that  in  which  the  patient  has  high  fever  and  in  which 
he  becomes  lethargic  from  the  fever,  and  the  other  in  which  there 
are  grave  constitutional  syzcptoms,  such  as  delirium  and  mental 
unrest.  Faulkner's  was  of  the  former  kind,  and  he  died  from 
heart  failure  before  the  crisis  set  in.  After  having  heard  the 
evidence,  and  at  the  end  of  a  very  exhaustive  cross-exanaination 
by  the  plaintiff's  counsel,  he  expressed  himself  very  strongly  as 
to  his  opinion  that  on  the  Tuesday  the  testator  was  in  a  condition 
to  dispose  of  his  property  and  to  remember  and  call  to  mind  those 
whom  he  wished  to  benefit. 

We  were  not  referred  to  any  case  in  our  own  Courts  where  the 
facts  and  circmnstances  and  points  to  be  decided  very  closely 
resemble  the  present;  the  Lamphier  case,  as  I  have  already  stated, 
being  to  my  mind  not  at  all  in  point.  There  is  an  English  case 
very  much  Uke  it,  but  less  favourable  to  the  defendant  than  the 
present:  Parker  v.  Felgate,  8  P.D.  171,  tried  by  Sir  James  Hannen 
and  a  jury,  where  the  following  questions  were  put  to  the  jur>^  and  - 
considered: — 
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''1.  Did  the  deceased  when  the  will  was  executed  remember 
and  understand  the  instructions  she  had  given  to  Mr.  Parker 
(her  solicitor)  ?    No. 

"2.  Could  she,  if  it  had  been  thought  advisable  to  rouse  her, 
have  understood  each  clause  if  it  had  been  put  to  her?    No. 

^'3.  Wafi  she  capable  of  understanding,  and  did  she  imderstand, 
that  she  was  engaged  in  executing  the  will  for  which  she  had  given 
instructions  to  Mr.  Parker?    Yes." 

On  these  questions  and  answers,  the  Court  pronoimced  in 
favour  of  the  will. 

This  case,  being  the  decision  of  a  single  Judge,  would  not  be 
binding  upon  us.  However,  the  case  was  considered  in  the  Privy 
Coimcil  in  Perera  v.  Perera,  [1901]  A.C.  354,  where  it  was  contended 
that  it  must  be  shewn  that  a  testator  was  capable  of  understanding 
the  provisions  of  a  will  at  the  time  of  signature.  Lord  Macnaghten 
says,  at  p.  361 : — 

"That,  however,  is  not  the  law.  In  Parker  v.  FdgaU,  Sir 
James  Hannen  lays  dowii  the  law  thus:  'If  a  person  has  given 
instructions  to  a  solicitor  to  make  a  will,  and  the  solicitor  prepares 
it  in  accordance  with  those  instructions,  all  that  is  necessary  to 
make  it  a  good  will,  if  executed  by  the  testator,  is  that  he  should 
be  able  to  think  thus  far:  "l  gave  my  solicitor  instructions  to 
prepare  a  will  making  a  certain  disposition  of  my  property;  I  have 
no  doubt  that  he  has  given  effect  to  my  intention,  and  I  accept 
the  document  which  is  put  before  me  as  carrying  it  out." ' 

"Their  Lordships  think  that  the  ruling  of  Sir  James  Hannen 
is  good  law  and  good  sense."  _       _ 

I  am  of  opinion  that  the  judgment  in  this  case  should  be 
reversed,  and  the  action  dismissed  with  costs. 


Magee,  J.A.,  and  Latchford,  J.,  agreed  with  Maclaben,  J.A. 

HoDGms,  J.A.: — ^I  agree  with  the  conclusion  to  which  my 
brother  Maclaren  has  conre,  that  the  will  must  be  established. 

I  wish  to  draw  attention  to  two  cases  in  Canada  where  the 
Court  has,  in  circumstances  not  entirely  dissimilar,  upheld  wills. 
One  is  Menzies  v.  WkUe  (1862),  9  Gr.  574,  in  which,  although  the 
testator  was  influenced  by  a  friend,  fortunately  a  disinterested 
one,  Vankoughnet,  C,  treated  the  will  as  validly  madeinview 
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of  "his  clearly  understanding  it  at  the  time,  and  of  his  memory    ^^?g.^^' 

of  it  the  following  day''  (pp.  593, 594).    In  McLaughlin  v.  McLeUan        

(1896),  26  Can.  S.C.R.  646,  the  Supreme  Court  of  Canada  refused  ^aow^ 
to  set  aside  the  will.  The  head-note  suflSciently  expresses  the  Faulkner. 
view  of  the  Court,  as  follows: —  Hodfii».  j.a 

"A  testator,  during  the  time  he  gave  the  instructions  for 
drafting  and  when  he  executed  his  will,  was  suffering  from  a  disease 
which  had  the  effect  of  inducing  drowsiness  or  stupor;  but,  as  the 
evidence  shewed  that  he  thoroughly  understood  and  appreciated 
the  instructions  he  was  giving  to  the  draftsman  as  to  the  form  his 
will  should  take,  and  the  instrument  itself  when  subsequently  read 
over  to  him,  it  was  held  to  be  a  valid  will." 

In  an  early  case  in  Massachusetts,  Haihom  v.  King  (1811), 
8  Mass.  371,  where  the  will  was  drawn  at  11  o'clock  a.m.  and 
executed  at  6  p.m.,  and  during  the  interval  the  testatrix  is  described 
as  gradually  sinking,  the  charge  to  the  jury,  upheld  by  the  full 
Court,  was  as  follows: — 

''If  they  should  be  of  opinion,  that  the  testatrix,  at  the  time 
of  dictating  the  will,  had  sufficient  discretion  for  that  purpose, 
and  that,  at  the  time  of  executing  the  will,  she  was  able  to  recollect 
the  particulars  which  she  had  so  dictated,  they  might  find  their 
verdict  that  she  was  of  sound  anddisposing  mind  and  memory 
at  the  time  of  executing  the  will." 

Upon  this  case,  Schouler  in  his  book  on  Wills,  1915,  founds 
this  remark  (sec.  73):  ''Where  the  act  of  execution  in  extremis 
relates  to  a  will  not  just  framed  in  the  mind,  but  to  one  which  has 
reduced  to  writing  the  results  of  the  testator's  previous  deliberation 
and  direction,  at  an  earlier  eAage  of  illness,  it  deserves  peculiar 
indulgence,  when  drafted  correctly  and  then  executed  in  due 
form."  _  _ 

This  decision  another  American  writer  considered  "very 
reasonable:'!  Redfield  on  Wills,  1869,  p.  132. 

Appeal  allowed. 
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June  28. 

Re  Studebaker  Corporation  of  Canada  Limited  and  Citt 

OP  Windsor/ 

Assessment  and  Taxes— ^Business  Assessment — "Business  of  a  Manufacturer^^ 
— Showroom  and  Sales-room  on  Leased  Premises  in  CUy — Fadory  in 
another  Place—Assessment  in  CUy— 'Assessment  Ad,  R,S.O,  IBIJL  ch. 
195,  sec.  10  (/)  (d). 

A  company  manufacturing  automobiles  had  its  factory  and  head  office  in 
the  town  of  WalkervUle,  and  was  a  tenant  of  premises  in, Windsor  upon 
which  it  had  a  show-room  and  sale&-room,  where  the  products  of  its  factory 
were  sold  directly  to  the  public: — 

Held  (Magee,  J.  A.,  dvbitante),  that  the  com]>any  was  canying  on  the  business 
of  a  manufacturer,  and  the  business  carried  on  in  Windsor  was  a  part  of 
that  business:  the  company  was  therefore  assessable  in  Windsor,  under 
clause  (d)  of  sec.  10  (1),  for  a  sum  equal  to  60  per  cent,  of  the  assessed 
value  of  the  land — a  '^business  assessment.'' 

An  appeal  by  the  Studebaker  Corporation  of  Canada  Limited 
from  an  order  of  the  Judge  of  the  County  Court  of  the  Coimty  of 
Essex  dismissing  the  appellant  corporation's  appeal  from  the 
decision  of  the  Court  of  Revision  of  the  City  of  Windsor  as  to  the 
business  assessment  of  the  appellant  corporation  and  increasing 
the  amoimt  of  the  assessment.  The  appeal  was  upon  a  special 
case  stated  by  the  Judge  of  the  County  Court,  imder  the  Assess- 
ment Act,  as  follows: — 

This  was  an  appeal  from  the  decision  of  the  Court  of  Revision 
of  the  City  of  Windsor  confirming  the  appellant's  business  ; 
ment,  made  under  clause  (/)  of  sub-sec.  (1)  of  sec.  10  of  the . 
ment  Act,  R.S.0. 1914,  ch.  195,  in  respect  of  a  commercial  buMness 
carried  on  by  the  appellant  as  an  a^nt  only. 

At  the  hearing  of  the  appeal  before  me,  the  appellant  requested 
me  to  note  and  state  as  a  special  case  for  a  Divisional  Court,  the 
following  question: — 

"Upon  the  facts  in  evidence,  is  the  appellant  carrying  on  the 
business  of  a  retail  merchant  within  the  meaning  of  clause  {h)  of 
subnaec.  1  of  sec.  10  of  the  Assessment  Act?" 

The  facts  in  evidence  relative  to  the  question  are  not  disputed, 
and  are  as  follows.  The  appellant  is  a  manufacturer  of  auto- 
mobiles, having  its  factory  and  head  office  at  Walkerville,  Ontario. 
Sales  of  the  products  of  the  factory  for  shipment  to  or  delivery  at 
places  other  than  in  Windsor  are  made  at  the  appellant's  premises 
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in  Walkerville.  The  appellant  occupies  leasehold  premises  in 
Windsor,  whereon  it  carries  on  the  businesfi  in  respect  of  which 
the  assessment  in  question  was  made.  These  premises  are  used 
as  a  show-room  and  sales*room  for  the  sale  by  the  appellant  of  the 
products  of  its  factory  directly  to  the  public;  and  automobile 
parts  and  accessories,  also  the  products  of  the  factory,  are  similarly 
sold,  and  a  gasoline  and  repair  station  is  maintained  there.  No 
manufacturing  of  any  kind  is  done  on  these  premises.  There  is  a 
manager  in  charge,  an  employee  of  the  appellant,  who  is  paid  for 
his  services  a  fixed  salary,  besides  a  certain  commission  on  sales 
made  M  the  premises.  Automobiles,  not  of  the  appellant's  nxanu- 
facture,  are  sometimes  taken  in  trade  or  as  part  payment  on  sales 
of  automobiles  manufactured  by  the  appellant.  Automobiles  so 
taken  are  kept  and  resold  on  the  premises. 

The  preponderating  business  carried  on  by  the  appellant  on 
the  premises  in  question  is  the  sale  of  the  products  of  its  factory, 
automobiles  and  automobile  parts  and  accessories,  directly  to  the 
public. 

My  decision  upon  the  question  aforesaid  was  in  the  negative. 

My  decision  on  the  whole  matter  was  that  the  appellant  should 
not  be  assessed  either  imder  clause  (/)  as  carrying  on  a  commercial 
business  as  an  agent  only,  or  under  clause  {h)  as  a  retail  merchant; 
but  that  it  was  carrying  on  upon  the  premises  in  question  the 
business  of  a  manufacturer  within  the  meaning  of  clause  {d)  of 
8Qb-€ec.  1  of  sec.  10*  of  the  Act,  and  should  be  assessed  as  such 
thereunder.  And,  under  subnaec.  16  of  sec.  69  of  the  Act,  I 
directed  the  city  clerk  to  atnend  the  roll  accordingly. 

Pursuant  to  sec.  81  of  the  said  Act,  as  enacted  by  6  Geo.  V. 
ch.  41,  sec.  6,  and  in  compliance  with  the  appellant's  request,  I 
state  the  foregoing  as  a  special  case  for  the  purposes  of  an  appeal 
from  my  said  judgment  to  a  Divisional  Coxui;. 
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*10. — (1)  Irrespective  of  any  aasessment  of  land  under  this  Act,  every 
persoD  occupying  or  using  land  for  the  purpose  of  any  business  mentioned  or 
described  in  this  section  shall  be  assessed  for  a  sum  to  be  called  "Business 
Aasessment"  to  be  computed  by  reference  to  the  assessed  value  of  the  land 
80  occupied  or  used  by  him,  as  follows: — 


,  id)  Subject  to  the  provisions  of  clause  (t)  every  person  carrying  on  the 
buanesB  of  a  manufacturer  for  a  sum  equal  to  60  per  cent,  of  the  assessed 
v^ue;  and  a  manufacturer  shall  not  be  liable  to  business  assessment  as  a 
vholttale  merchant  by  reason  of  his  carrying  on  the  business  of  selling  by 
wholeeale  the  goods  of  his  own  manufacture  on  such  land 
Clause  (t)  deals  with  the  case  of  a  flour-miller. 
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The  reasons  for  the  decision  of  the  learned  County  Court 
Judge  were  as  follows: — 

The  appellant  coirpany  is  assessed  for  business  assessment  on 
a  50  per  cent,  basis,  under  sec.  10  (1),  clause  (/),  as  carrying  on  a 
comirercial  business  as  an  agent.  The  ground  of  appeal  is  that 
the  company  carries  on  the  business  of  a  retail  merchant,  and 
should  be  assessed  under  clause  (h)  on  a  30  per  cent,  basis. 

The  facts  upon  the  evidence  are  as  follows.  The  company  is 
a  manufacturer  of  automobiles,  having  its  factory  and  head  office 
at  Walkerville,  Ontario.  Sales  of  the  company's  product  for  ship- 
ment to  places  other  than  Windsor  are  made  at  the  company's 
premises  in  Walkerville.  The  company  is  tenant  of  the  premises 
in  respect  of  which  it  is  assessed.  These  premises  are  used  as  a 
show-room  and  for  the  sale  of  the  products  of  the  company, 
directly  to  the  public;  automobile  parts,  also  the  products  of  the 
company,  are  similarly  sold;  and  a  gasoline  and  repair  service  is 
also  maintained  there  for  the  benefit  of  the  comf^any's  customers. 
No  manufacturing  is  carried  on  there.  There  is  a  manager  in 
charge,  an  employee  of  the  company,  who  is  paid  a  fixed  salary 
and,  in  addition,  a  certain  conmiission  on  his  sales,  for  his  services. 
Automobiles,  not  of  the  company's  manufacture,  are  sometixnes 
taken  in  trade  or  in  part  payment  on  sales  of  ears  manufactured 
by  the  company ;  cars  so  taken  are  kept  and  resold  on  the  premises. 

Upon  these  facts,  my  opinion  is  that  the  company  carries  on, 
upon  the  premises,  the  business  of  a  manufacturer.  It  cannot  be 
suocessfully  contended  that,  in  respect  of  sales  mad,e  at  the  com* 
pany's  premises  in  Walkerville,  it  carries  on  a  retail  business. 
Neither  would  it  be  contended,  if  the  company  had  established  in 
Walkerville,  separate  from  the  factory,  a  sales-room  similar  to  that 
in  Windsor,  that,  while  in  respect  of  its  factory  it  would  be  carry- 
ing on  the  business  of  a  manufacturer,  in  respect  to  the  sales-room, 
its  business  would  be  that  of  a  retail  merchant.  Can  it  make  any 
difference  if,  instead  of  setting  up  the  separate  sales-room  in 
Walkerville,  it  be  set  up  in  another  municipality?  I  think  not. 
The  sale  of  the  product  of  a  manufacturer,  wherever  it  may  be 
sold,  is  as  much  a  part  of  the  business  of  the  manufacturer  as  is 
the  making  of  the  product,  and  is  clearly  distinguishable  from  a 
sale  by  a  retail  merchant.  The  business  of  a  retail  merchant  lA 
the  selling  of  the  product  of  another  bought  by  the  merchant  for 
the  purpose  of  resale. 
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For  these  reasons,  I  am  of  the  opinion  that  the  company 
should  not  be  assessed  either  under  claui^  (/)  as  a  commercial 
agent,  or  under  clause  (h)  as  a  retail  merchant,  but  that  it  should 
be  assessed  imder  clause  ((f)  as  a  manufacturer. 

I  dismiss  the  appeal,  and,  under  sec.  69  (16),  direct  the  clerk 
to  amend  the  roll  by  increasing  the  assessment  from  50  per  cent, 
to  60  per  cent,  of  the  assessed  value  of  the  premises  in  question. 

March  26.  The  appeal  was  heard  by  MERBDrrH,  C.J.O., 
Maclaren,  Magee,  and  Hodgins,  JJ.A. 

A.  J.  Gordon,  for  the  appellant  corporation,  said  that  the 
appeal  was  brought  on  a  special  case  stated  by  the  County  Court 
Judge  imder  sec.  81  of  the  Assessment  Act,  as  amended  by  6 
Geo.  V.  ch.  41,  sec.  6,  the  point  for  decision  being  whether  or  not 
the  learned  Judge  was  right  in  holding  that  the  corporation  should 
be  assessed  as  a  manufacturer  within  the  meaning  of  sec.  10  (1) 
(d)  of  the  Assessment  Act.  It  was  submitted  that,  so  far  as  the 
premises  in  the  city  of  Windsor  were  concerned,  the  appellant 
corporation  merely  carried  on  the  business  of  a  sales-agent,  its 
factory  being  situated  at  Walkerville,  outside  of  the  limits  of  the 
dty  corporation  to  which  alone  its  authority  extended. 

F.  D.  Davis,  for  the  city  corporation,  respondent,  argued  that 
the  County  Court  Judge  was  right  in  holding  that  the  appellant 
corporation  was  properly  assessed  as  carrying  on  the  business  of  a 
manufacturer,  and  occupying  land  for  the  purposes  of  that  business 
within  the  limits  of  the  city.  The  business  tax  is  primarily  a 
personal  one,  and  is  irrespective  of  the  assessment  of  land  under 
the  Act. 
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June  23.  Meredith,  CJ.O.:— This  is  an  appeal  by  the 
Studebaker  Corporation  of  Canada  Limited  from  an  order  of  the 
Judge  of  the  Coimty  Court  of  the  County  of  Essex  allowing  an 
appeal  from  the  decision  of  the  Court  of  Revision  of  the  City  of 
Windsor  as  to  the  business  assessment  of  the  appellant.. 

I  am  of  opinion  that,  upon  the  facts  as  disclosed  in  the  special 
case,  the  appellant  was  properly  assessed  under  clause  (d)  of  sub- 
sec.  1  of  sec.  10  of  the  Assessment  Act,  R.S.O.  1914,  ch.  195. 

The  business  assessment  is  upon  persons  occupying  or  using 
land  for  the  purpose  of  any  business  mentioned  or  described  in 

6-46  0.L.B. 
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^foifi*^     sec.  10,  and  the  provision  of  clause  (d)  is  that  every  person  carry- 
ing  on  the  businees  of  a  manufacturer  shall  be  assessed  for  a  sum 

.Studbbaxxb  ^^^^  ^  ^  P®^  ^^*-  ^^  **^®  assessed  value  of  the  land. 
GoBPORA-  The  appellant  is  undoubtedly  carrying  on  the  business  of  a 

or         manufacturer;   and,  in  my  opinion^  the  business  carried  on  in 
G^ABA      Windsor  is  a  part  of  that  business.    The  appellant's  business  has 
ANB         two  branches,  one  its  manufactory  proper  and  the  other  its  show- 
WuTDBOR.    ''^^^  ^^^  sales-room,  and  both  are  an  integral  part  of  the  business 
of  a  manufacturer  carried  on  by  the  appellant. 
I  would  dismiss  the  appeal  with  costs. 

Maclaren  and  Hodgins,  JJ.A.,  agreed  with  Meredith, 
CJ.O. 

Magee,  J.A.: — ^The  Studebaker  Corporation  is  a  tenant  of 
premises  in  Windsor,  of  which  the  assessed  value  is  $40,000.  A 
business  assessment  of  50  per  cent,  of  this  amoimt  was  made  by 
the  city  assessor,  apparently  treating  the  business  there  as  an 
Agency,  and  this,  on  the  company^s  appeal,  was  increased  by  the 
County  Court  Judge  to  60  per  cent.,  as  a  manufacturing  con- 
cern, and  the  company  again  appeals  to  have  this  reduced  to  30 
per  cent.,  as  a  retail  merchant. 

The  facts  are  succinctly  stated  in  the  amended  special 'case. 
The  preponderating  business  carried  on  by  the  appellant  on  the 
premises  in  Windsor  is  the  sale  of  the  products  of  its  factory — 
automobiles  and  automobile  parts  and  accessories — directly  to 
the  public.  No  manufacturing  of  any  kind  is  done  on  the  premises. 
The  company  is  a  manufacturer  of  automobiles,  having  its  factory 
and  head  office  in  WalkerviUe,  and  sales  of  the  product  of  the 
factory  for  shipment  to  or  delivery  at  places  other  than  in  Windsor 
are  made  at  the  premises  in  Walkerville.  It  is  not  stated  whether 
sales  by  wholesale  are  made  by  the  company  anywhere. 

Section  10  of  the  Assessment  Act,  in  sub-sec.  1,  enacts  that 
"every  person  occupjring  or  using  land  for  the  purpose  of  any 
business  mentioned  or  described  in  this  section  shall  be  assessed 
for  a  simi  to  be  called  'Business  Assessment'  to  be  computed  by 
reference  to  the  assessed  value  of  the  land  so  occupied  or  used  by 
him,  as  follows:"  and,  in  clause  (6),  makes  brewers  assessable  for 
75  per  cent.,  but  only  for  60  per  cent,  on  the  portion  of  the  land 
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used  as  a  malting  house.  Clause  (c)  makes  one  carrying  on  the 
btisiness  of  a  wholesale  merchant  assessable  for  75  per  cent. 
Clause  (d)  makes  every  person  carrying  on  the  business  of  a 
manufacturer  assessable  for  60  per  cent.,  but  declares  that  a 
manufacturer  shall  not  be  liable  to  business  assessment  as  a 
\^rholesale  merchant  by  reason  of  his  carrying  on  the  business  of 
selling  by  wholesale  the  goods  of  his  own  manufactiu^e  on  such 
land.  Clause  (e)  relates  to  departmental  stores  and  retail  mer- 
chants dealing  in  more  than  five  branches  of  retail  trade  on  the 
same  premises  and  to  other  business;  and  clause  (g)  refers  to  the 
publisher  of  a  newspaper  in  a  municipality.  By  clause  (A),  every 
person  carrying  on  the  business  of  a  retail  merchant  in  a  munici- 
pality is  assessable  for  a  percentage  which,  in  places  haying  the 
population  of  Windsor,  is  placed  at  30  per  cent.;  and  clause  (J) 
fixes  25  per  cent,  for  any  business  not  specially  mentioned.  Sub- 
section 3  directs  that  no  person  shall  be  assessed  in  respect  of  the 
same  premises  under  more  than  one  of  the  clauses  of  sul>«ec.  1, 
and  where  he  does  carry  on  more  than  one  of  the  kinds  of  business 
mentioned  in  that  sub-section,  on  the  same  premises,  he  shall  be 
assessed  imder  the  clause  which  includes  the  chief  or  preponder- 
ating business. 

The  effect  of  the  decision  appealed  from  is  that  if  A.  and  B. 
are  separately  engaged  in  selling  the  same  sort  of  goods  by  retail 
in,  say,  Toronto,  each  occupying  and  using  for  that  purpose  land 
assessed  at  $20,000,  and  if  A.  buys  his  goods  in  say  Kingston, 
but  B.  manufactures  his  goods  in  Kingston,  A.  is  liable  only  to  an 
assessment  of  $5,000,  while  B.  is  liable  to  one  of  $12,000. 

It  may  be  that  the  Legislature  intended  to  discourage  dealings 
direct  between  manufacturer  and  consumer  and  to  encourage 
middlemen,  but  it  makes  one  pause  to  find  such  a  result.  The 
question  is  one  of  considerable  importance,  as  it  would  affect  not 
only  sales-rooms,  in  various  towns,  of  motor  factories,  but  also  of 
such  products  as  biscuits,  confectioneries,  ready-made  clothing, 
stoves  and  furniture,  and  many  others. 

I  am  not  disposed  to  dissent  from  the  conclusion  that  the 
appeal  should  be  dismissed,  but  I  confess  that  it  is  with  much 
doubt  that  I  concur  in  that  result.  The  word  ''merchant"  has 
had  and  may  have  different  meanings.  For  instance,  it  was  said, 
''Bankers,  and  such  as  deal  by  exchange,  are  properly  called 


App.  Div. 
^  1919 

Re 
Studbbaxbb 
Corpora- 
tion 

OF 

Canada 
LnaTED 

AND 

Crry  op 
WDn>soR. 


Digitized  by 


Google 


1 


84 

App.  Div. 
1919 

Re 
Studebaxer 
Corpora- 
tion 

OF 

Canada 

LmiTED 
AND 

City  op 
Windsor. 

J.A. 


ONTARIO  LAW  REPORTS. 


[vox*. 


merchants;"  and,  "Those  who  buy  goods,  to  reduce  them  by 
then*  own  art  or  industry,  into  other  forms,  and  then  to  sell  them, 
are  artificers,  not  merchants:"  see  Tomlin's  Law  Dictionary. 
Sometimes  it  has  been  applied  to  those  dealing  by  wholesale; 
sometimes  to  those  traflScking  to  foreign  countries.  Sometimes 
to  shopkeepers:  Buckley  v.  Barber  (1851),  6  Ex.  164,  180,  181; 
and  this  very  commonly  in  Scotland:  Murray's  Dictionary. 
Generally  it  has  involved  the  idea  of  buying  and  selling,  but 
sometimes  it  has  been  applied  to  one  bu3dng  without  selling  in 
the  same  condition,  or  selling  without  buying  in  the  same  condition. 
Thus  in  the  United  States  in  In  re  Cameron  Town  Mutual  Fire 
Lightning  and  Windstorm  Insurance  Co,  (1899),  96  Fed.  Repr.  756, 
it  was  said:  "He  would  be  a  merchant  if  his  business  consisted  in 
buying  without  selling,  and  he  might  be  a  merchant  by  simply 
selling."  In  State  of  Missouri  v.  Richeson  (1870),  45  Mo.  575, 
the  statute  defined  the  merchant  as  one  "who  shall  deal  in  the 
selling  of  goods,"  and  the  defendant,  a  manufacturer  having  goods 
on  hand  ready  for  sale  and  not  merely  made  to  order,  was  held  to 
be  within  the  statute.  In  Washburn  v.  City  of  OshJcosh  (1884), 
60  Wis.  453,  the  Supreme  Court  approved  a  holding  that  for 
statutory  assessment  of  merchants'  goods  the  word  "merchants" 
must  receive  its  most  extended  meaning,  and  include  all  persons 
who  keep  for  sale  and  sell  any  kind  of  chattel  property  at  a  fixed 
place,  and  therefore  included  lumber  manufactured  by  the  defend- 
ant from  logs. 

On  the  other  hand,  in  Josselyn  v.  Parson  (1872),  L.R.  7  Ex. 
127,  in  construing  the  defendant's  bond  to  the  plaintiff  not  to 
travel  for  any  porter  or  ale  merchant  within  certain  limits,  the 
Court  or  a  majority  seem  to  have  considered  that  a  person  dealing 
in  one  kind  of  porter  was  not  properly  a  porter  merchant,  and 
Bramwell,  B.,  said  in  addition:  "A  merchant  of  or  in  an  article 
is  one  who  buys  and  sells  it,  and  not  the  manufacturer  of  it;" 
but  the  Court  there  was  dealing  with  the  contract  and  its  spirit. 

The  Legislature  has  used  the  word  "manufacturer"  as  well  as 
the  word  "merchant,"  but  one  can  be  a  manufacturer  without  any 
intention  of  selling  the  product  manufactured.  Thus,  in  the  case 
of  the  brewer,  the  statute  recognises  the  difference  between  the 
malting  house  and  the  brewery  of  which  it  is  a  part.  So,  it  may 
be  conceived,  it  would  fee  profitable  for  extensive  fanners  to 
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manufacture  artificial  fertilizers,  or  for  sulphuric  acid  to  be  manu- 
factured by  those  requiring  much  of  that  product.  This  appellant 
does  indeed  manufactxure  to  sell;  but,  though  the  selling  is  part  of 
his  business,  it  is  not  manufacturing. 

Some  considerations  connected  with  the  statute  itself  incline 
one  to  doubt  that  the  Legislature  intended  what  the  appellant 
objects  to.  In  clause  (d)  it  has  been  thought  proper  to  declare 
that  the  manufacturer  selling  by  wholesale  shall  not  be  liable  to 
the  business  assessment  as  a  wholesale  merchant.  It  is  not  said 
that  he  shall  not  be  deemed  a  wholesale  merchant,  and  it  would 
seem  that  the  Legislature  had  present  to  its  mind  that  without 
express  declaration  to  the  contrary  he  might  be  considered  a 
merchant  of  his  own  commodities.  If  so,  why  is  no  mention  made 
of  selling  by  retail — although  the  Act  was  passed  as  recently  as 
1904,  when  retailing  by  manufacturers  was  not  uncommon?  The. 
statute  also  refers  to  selling  by  wholesale  upon  the  lands,  but  I 
I  do  not  think  that  weighs  for  the  appellant,  by  meaning  ''upon 
the  land  w^here  he  manufactures."  The  provision  was,  I  think, 
in  ease  of  the  manufacturer,  to  relieve  him  from  the  higher  tax — 
because  of  the  possibility  of  his  being  considered  a  merchant. 

Then,  too,  one  has  to  remember  that  the  business  assessment 
took  the  place  of  the  former  provision  which  assessed  the  goods 
theDQselves  and  deducted  the  debts  owing  in  respect  of  them,  thus 
necessitating  unwelcome  inquiry  into  the  business.  It  substituted 
a  rough  and  ready  average  of  equality  by  proportionate  relation 
to  the  premises  used.  Under  the  old  system,  B.,  in  the  case  I 
have  put,  would  not  have  more  to  pay  than  A.,  assuming  equal 
stocks  and  both  equally  free  from  debt,  and  it  is  very  questionable 
if  the  Legislature  ever  intended  that  he  should. 

However  I  do  not  feel  justified  in  differing  from  other  members 
of  the  Court  in  the  construction  placed  upon  the  words  the  "busi- 
ness of  a  manufacturer,"  and  therefore  concur  in  diRmiftaing  the 
appeal.    The  Legislature  can  clear  up  any  doubt. 
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Appeal  dismissed  with  costs. 
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[SUTHERLAND,  J.] 

Rb  Walker. 

Alien  Enemy— War  Measures  Act,  1914,  5  Geo.  7.  ch,  i  (Dam.)— Consolidated 
Orders  respecting  Trading  wUh  the  Enemy— Order  28 — Interest  in  Assets 
of  an  Estate— Will  of  Citizen  of  UniUd  States— Trust  for  Benefit  of  Wife 
and  Daughter  in  Equal  Shares — Provision  in  Will  Authorising  Alteration 
of  Trusts  by  Agreement  of  Trustee  and  Wife  and  Davghter— Exercise  of 
Power  by  Formal  Document — Declaration  by  Foreign  Domiciliary  Court — 
Daughter  Married  to  Alien  Enemy — Attempted  Allocation  of  Ontario  Assets  to 
Wife — Interest  of  Daughter  Treated  as  Interest  of  Alien  Enemy— Order  of 
Judge  of  Supreme  Court  Vesting  Daughter's  Interest  in  Public  Custodian  Ap- 
pointed Pursuant  to  Act— Effect  of  Order  of  Foreign  Court— Public  Policy — 
Comity  of  Nations — Appeal  from  Order — Persona  Designata — Leave  to 
Appeal— Judges'  Orders  Enforcement  Act,  R.S.O.  1914,  ch.  79,  sees.  £,  4. 

W.,  a  citizen  of  the  United  States  of  America,  resident  in  the  State  of  Michigan, 
made  his  will  on  the  14th  June,  1916,  and  died  three  days  later.  He 
appointed  a  Michigan  trust  (Company  executor  and  trustee  of  and  under 
his  will,  and  left  an  estate  inventoried  at  S3.762,393.90,  comprising  assets  of  the 
value  of  $2,969,209.49  in  the  Province  of  Ontario  and  $793, 184.41  in  the  State 
of  Michigan.  His  only  child,  a  daughter,  had  been,  some  years  before 
his  death,  married  to  a  subject  of  the  German  Emperor,  and  was  residing 
in  Germany  with  her  husband  at  the  time  of  her  father's  death.  W.'s 
widow  was  a  citizen  of  the  United  States.  By  the  will  certain  bequests 
and  devises  were  made,  and  the  whole  of  the  residue  of  the  estate  was 
given  to  the  trustee  upon  certain  trusts  and  subject  to  certain  provisions, 
for  the  sole  use  and  benefit  of  the  wife  and  daughter,  share  and  share 
alike.  Clause  11  of  the  will  was  in  part  as  follows:  ''Inasmuch  as  the 
residue  of  my  estate  is  to  be  divided  between  my  wife  and  daughter 
the  trusts  and  provisions  hereby  made  and  declared  with  respect  to  such 
residue  shall  from  time  to  time  be  subject  to  such  variations  or  new  or 
other  trusts  and  provisions  as  my  wife  and  daughter  and  my  trustee  may 
agree  upon.''  Early  in  1917,  an  agreement  was  made  by  the  trustee  and  the 
wife  and  daughter,  pursuant  to  clause  11  of  the  will,  by  which,  in  effect, 
it  ^vas  agreed  that  the  whole  of  the  assets  in  Ontario  should  be  allocated 
to  the  widow,  and  it  was  a.\ao  agreed  that  the  variations  thus  made  in  the 
trusts  and  provisions  of  the  will  and  the  new  trusts  and  provisions  declared 
and  made  should  be  treat^  as  in  full  force  and  effect  from  the  dat«  of  the 
death  of  W.  and  be  deemed  a  part  of  his  testamentary  disposition  of  the 
residue  of  his  estate.  The  will  was  then  admitted  to  probate  by  a  Probate 
Court  in  the  State  of  Michigan,  and  an  order  was  made  by  the  Judge 
of  that  Court  approving  of  the  agreement  and  declaring  that  it  had  the 
effect  therein  stated.  In  December,  1917,  on  the  application  of  the  exe- 
cutor and  trustee,  a  grant  of  ancillary  letters  of  administration  with  the 
will  annexed  was  made  by  a  Surrogate  Court  in  the  Province  of  Ontario 
to  an  Ontario  trust  company,  the  nominee  of  the  applicant.  In  May, 
1919,  an  application  was  made  to  a  Judge  of  the  Supreme  Court  of  Ontario, 
by  the  Secretary  of  State  for  Canada,  for  an  order  vesting  in  "the  Cus- 
todian" appointed  under  the  Consolidated  Orders  respecting  Trading 
with  the  Enemy,  1916,  one  half  of  the  assets  situated  in  Ontario  of  the 
estate  of  W.,  on  the  ground  that  the  said  half  belonged  to  or  was  held 
or  managed  for  or  on  behalf  of  W.'s  daughter,  who  was  an  enemy,  etc. 
The  motion  was  made  under  Consolidated  Order  28,  which  was  passed 
pursuant  to  the  War  Measures  Act,  1914,  and  which  provided  that  any 
Superior  Court  of  Record  within  Canada  or  any  Judge  thereof  might,  on 
the  application  of  the  Custodian  or  any  Department  of  the  Government  of 
Canada,  by  order  vest  in  the  Custodian  any  property  belonging  to  or  held 
or  managed  for  or  on  behalf  of  an  enemy,  if  the  Court  or  the  Jud^e  was 
satisfied  that  such  vesting  was  expedient  for  the  purpose  of  the  ConsoUdated 
Orders: — 
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Hddf  that  it  was  appropriate  and  expedient  to  make  the  order  asked  for.  1919 

A  document  brought  intx)  existence,  subsequently  to  the  death  of  the  testator,  

by  an  agreement  of  persons  interested  as  devisees  and  legatees  under  the  Rb 

vml,  even  though  in  alleged  pursuance  of  a  power  conferred  in  the  will,      Walker. 

would  (serMe)  not  be  admitted  to  probate  in  this  Province  nor  in  England: 

and  the  Court  or  a  Judge  in  this  Province  was  not  bound  to  follow  and 

treat  as  effective  and  binding  what  had  been  done  in  the  foreign  domiciliary 

Court. 

The  daughter  of  W.  was  an  alien  enemy,  to  whom  the  War  Measures  Act 
and  orders  passed  thereunder  applied. 

There  was  in  the  daughter,  at  the  time  of  the  death  of  the  testator,  at  least 
a  beneficial  interest  which  came  under  the  scope  and  operation  of  the 
Consolidated  Orders,  and  which  had  not  been  dealt  with  and  transferred 
by  what  had  been  done  elsewhere  so  as  to  escape  therefrom. 

No  theory  of  the  comity  of  nations  should  be  carried  so  far  as  to  require 
the  Court  or  a  Judge  to  decline  to  make  the  order  sought,  in  the  circum- 
stances shewn.  Any  such  theory  is  subject  to  the  essential  modification 
or  restriction  that,  if  it  runs  counter  to  hi^  public  policy,  effect  cannot 
be  given  to  it.  What  had  been  done  in  Michigan  did  come  into  conflict 
with  public  policy  of  great  importance  so  far  as  Canada  was  concerned. 

Form  of  order  suggested. 

Quare.  whether  an  appeal  would  lie  from  the  order  made.  The  order  was 
made  by  a  Judge  as  persona  designata;  if  an  appeal  lay,  with  special  leave, 
under  the  Judges'  Order  Enforcement  Act,  R.S.O.  1914,  ch.  79,  sees.  2 
and  4,  and  leave  was  desired,  it  should  be  granted. 

An  application  at  the  instance  of  the  Secretary  of  State  for 
Canada,  and  on  notice  to  the  National  Trust  Company,  under 
the  War  Measures  Act,  1914,  5  Geo.  V.  ch.  2  (Dom.),  and  orders 
in  council  issued  pursuant  thereto,  for  an  order  vesting  in  "the 
Custodian"  one  half  of  the  assets,  situate  in  the  Province  of 
Ontario,  of  the  estate  of  Franklin  Hiram  Walker,  deceased,  on  the 
ground  that  they  belonged  to  or  were  held  or  managed  for  the 
Countess  Ella  Matuschka,  an  enemy. 

May  27  and  30  and  June  6  and  7.  The  application  was  heard 
by  Sutherland,  J.,  in  Chambers. 

W.  N.  TiUey,  K.C.,  and  Christopher  C.  Robinson,  for  the  appU- 
cant. 

Glyn  Osier ^  for  the  National  Trust  Company. 

r 

June  24.  Sutherland,  J.: — ^When  the  testator  died,  the 
British  Empire  was  at  war  with  Germany,  with  the  usual  result 
that  commercial  intercourse  between  them  was  suspended,  and 
the  subjects  thereof  prevented  from  trading  with  the  public 
enemy  unless  with  the  i)ermission  of  the  Sovereign.  A  reference 
I  to  the  preamble  contained  in  the  Imperial  Act  intituled  "An  Act 
to  Amend  the  Trading  with  the  Enemy  Act,  1914,  and  for  pur- 
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•  ■    poses  connected  therewith"  (1914-15),  5  Geo.  V.  ch.  12,  makes  it 

plain  that,  while  it  would  appear  to  be  an  Act  intended  to  deal 
Rb  chiefly  with  trading  with  the  enemy,  it  goes  much  further.  Juris- 
diction is  given  to  impound  the  property  of  an  enemy  for  the 
following  purposes:  to  prevent  money  going  out  of  the  country, 
and  possibly  being  used  to  give  aid  to  the  enemy,  and  to  create  a 
fund  available  on  the  conclusion  of  peace:  In  re  Ling  d  Dvhr^ 
[1918]  2  Ch.  298,  at  p.  300.  Presumably  our  War  Measures  Act, 
1914,  and  the  orders  in  council  passed  pursuant  thereto,  are 
intended  for  the  like  purpose. 

This  appUcation  is  miade  under  the  authority  of  Consolidated 
Order  in  Council  No.  28,  in  force  in  the  year  1916. 

The  testator,  Franklin  Hiram  Walker,  a  citizen  of  the  United 
States  of  America,  resident  in  the  city  of  Detroit,  in  the  State  of 
Michigan,  made  his  will  on  the  14th  Jxme,  1916,  and  died  there 
three  days  later.  He  appointed  the  Detroit  Trust  Company 
executor  and  trustee  under  the  will,  and  left  an  estate  inventoried 
at  $3,762,393.90,  of  which  $2,969,209.49  were  assets  within  the 
Province  of  Ontario,  and  $793,184.41  outside  thereof  and  in  the 
said  State. 

Some  years  prior  to  his  death,  his  daughter,  and  only  child, 
Ella,  was  married  to  Count  Manfred  von  Matuschka,  a  citizen  of 
Germany,  where  she  was  residing  with  him  at  the  time  of  her 
father's  death,  and  was  in  a  legal  sense,  like  him,  an  alien  enemy. 

The  testator's  widow,  May  Walker,  was,  Uke  himself,  a  citizen 
of  the  United  States. 

By  the  terms  of  the  will,  after  certain  devises  and  bequests, 
admittedly  not  relatively  large  as  compared  to  the  residue  of  the 
estate,  the  testator  dealt  with  and  disposed  of  such  residue  imder 
the  following  clauses  of  his  will,  namely: — 

"(11)  Inasmuch  as  the  residue  of  my  estate  is  to  be  divided 
between  my  wife  and  daughter,  or  the  survivor  of  them,  as  herein- 
after stated,  the  trusts  and  provisions  hereby  made  and  declared 
with  respect  to  such  residue  shall  from  time  to  time  be  subject  to  such 
variations  or  new  or  other  trusts  and  provisions  as  my  wife  and  daugh- 
ter and  my  trustee  may  agree  upon,  and  my  trustee  may  from  time  to 
time  act  upon  instructions  from  my  wife  and  daughter  with  respect 
to  any  miatter  or  question  relating  to  the  residue  of  my  estate  or  as 
to  the  action  to  be  taken  by  them  in  connection  therewith.    If,  by 
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reason  of  the  death  of  either  my  wife  or  daughter  before  my 
decease^  the  survivor  thereof  shall  be  entitled  to  the  whole  of  the 
residue  of  my  estate,  then  the  power  conferred  by  this  provision 
upon  my  said  wife  and  daughter  may  be  exercised  by  the  survivor 
of  them. 

*'  (12)  I  direct  my  trustee  to  hold,  for  the  sole  use  and  benefit 
of  my  wife  and  daughter,  share  and  share  alike,  and  free  from  the 
control  of  any  husband,  the  said  residue  of  my  estate,  and  to  pay 
over  to  them  respectively,  from  time  to  time,  share  and  share  alike, 
the  entire  net  income  of  such  residue,  and  to  pay,  hand  over  or 
convey  to  them  respectively,  from  time  to  time,  share  and  share 
alike,  the  whole  or  such  part  of  said  residue  as  they  may  request 
and  direct.  It  is  my  intention  under  this  provision,  among  other 
things  to  confer  upon  my  said  wife  and  daughter  the  power  to 
require  from  time  to  time  the  delivery  to  them  of  the  whole  or  any 
part  of  the  residue  of  my  estate,  and  thereby,  as  to  such  residue, 
terminate  the  trust  powers  of  my  estate.  If  by  reason  of  the 
death  of  either  my  wife  or  daughter  before  my  death,  the  survivor 
thereof  should  take  the  entire  residue  under  the  terms  of  this  will,  it  is 
my  intention  that  the  powers  conferred  of  requiring  the  handing 
over,  payment  and  conveyance  of  the  whole  or  any  part  of  the  estate, 
as  hereinbefore  in  this  provision  provided,  shall  enure  to  the  benefit 
and  may  be  exercised  by  the  survivor.  It  is  further  my  will  and 
intention  that  in  the  event  of  the  death  of  either  my  wife 
or  daughter  after  my  death  and  before  delivery  to  them 
of  the  residue  of  my  estate,  under  their  right  to  request  and  direct 
the  delivery  and  conveyance  of  the  same,  as  provided  in  this  para- 
graph, then  the  sm^vor  of  them  shall  have  the  right  to  request 
and  direct  that  her  share  of  the  residue,  or  so  much  thereof  as 
remains  impaid,  undehvered  and  unconveyed,  shall  be  paid,  delivered 
and  conveyed  over  to  her  from  time  to  time  as  she  may  request  or 
direct. 

"(13)  Should  my  wife  not  survive  me,  and  my  daughter 
should  survive  me,  then  it  is  my  will  that  all  of  the  residue  of  my 
estate  shall  go  to  my  daughter,  and  shall  be  taken  and  held  by 
the  said  trustee  under  the  provisions  of  this  will,  for  the  sole  use 
and  benefit  of  my  said  daughter  and  the  whole  of  said  residue  shall 
vest  in  my  said  daughter. 

"In  like  manner,  should  my  daughter  not  survive  me,  and 
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my  wife  should  survive  me,  then  all  of  the  said  residue  shall  be 
taken  and  held  by  the  said  trustee,  under  the  provisions  of  this 
will,  for  the  sole  use  and  benefit  of  my  said  wife,  and  all  of  said 
residue  shall  vest  in  my  said  wife.  If  neither  my  wife  nor  my 
daughter  survive  me,  then  it  is  my  will  that  all  of  my  estate  shall 
go  to  my  heirs-at-law  in  the  proportions  fixed  by  the  Statute 
of  Distribution  and  Descent  of  the  State  of  Michigan.'' 

Towards  the  end  of  October  or  early  in  November  of  1916,  the 
Coimtess  Matuschka  came  to  the  United  States  from  Germany, 
in  relation  to  matters  connected  with  the  estate,  and  remained 
till  on  or  about  the  3rd  February,  1917,  when  she  returned  to 
Germany  and  rejoined  her  husband,  being  apprehensive  at  that 
time  that  there  would  be  a  break  between  the  United  States  and 
that  country.  This  in  fact  occurred  soon  after,  in  the  m.onth  of 
April. 

During  this  visit  of  the  countess  to  the  United  States,  Mr. 
Sydney  T.  Miller,  a  coimsellor-at-law  residing  in  the  city  of  Detroit, 
and  general  counsel  for  the  Detroit  Trust  Company,  was  con- 
sulted by  her  and  acted  for  her  in  the  matter  about  to  be  referred 
to.  Mr.  Edward  Donnelly  and  Mr.  William  M.  Donnelly  (father 
and  son),  two  other  members  of  the  legal  profession  practising  in 
the  city  of  Detroit,  were  acting  for  Mrs.  Walker,  therein.  The 
latter  were  also  general  solicitors,  or,  as  it  is  termed  in  Michigan, 
attorneys,  for  the  Detroit  Trust  Company.  Mr.  Z.  A.  Lash,  K.C., 
a  Canadian  counsel,  was  acting  for  the  estate  in  some  general  way; 
and  these  legal  gentlemen  had  conferences  about  natters  relative' 
thereto.  The  question  of  obtaining  a  grant  of  letters  probate  in 
Wayne  County,  the  place  of  domicile  of  the  testator,  from,  the 
proper  Court  there,  was  discussed  between  the  Detroit  legal 
advisers  mentioned  and  taken  up  and  discussed  by  them  with 
the  Hon.  Edgar  O.  Durfee,  a  Judge  of  Probate.  Preliminary 
thereto  and  in  connection  therewith,  a  written  agreement  was 
entered  into  between  the  following  named  parties:  the  Detroit 
Trust  Company,  May  Walker,  and  the  Countess  Ella  Matuschka. 
This  agreement  is  headed:  "State  of  Michigan.  In  the  Probate 
Court  of  the  County  of  Wayne.  In  the  matter  of  the  estate  of 
Franklin  H.  Walker,  deceased."  It  contains  the  following  amongst 
other  clauses: — 

"First:   In  the  above  named  estate  a  petition  has  heretofore 
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been  filed  and  is  now  pending  for  the  probate  of  the  last  will  and 
testanrent  of  the  above  named  Franklin  H.  Walker,  deceased; 
that  such  instrument  was  deposited  'nith  this  Court  as  required 
by  law  and  is  now  on  file  and  in  the  possession  of  this  Court;  that 
the  Detroit  Trust  Company  is  named  in  the  said  instrum.ent  as 
executor  and  trustee. 

"Second:  Further  in  said  last  will  and  testament  it  appears 
that  the  said  Franklin  H.  Walker  devised  and  bequeathed  all  of. 
the  residue  of  his  estate  over  and  above  certain  legacies  and 
charges  of  small  amounts  to  the  Detroit  Trust  Company  in  trust 
and  subject  to  certain  provisions  and  to  the  exercise  of  certain 
powers  for  the  benefit  of  the  undersigned  May  Walker,  his  widow, 
and  the  undersigned  Countess  Ella  Matuschka,  his  only  daughter 
and  only  child  (said  May  Walker  and  said  Countess  Matuschka 
being  the  only  heirs  at  law  of  the  said  Franklin  H.  Walker, 
deceased). 

"Third:  It  further  appears  from  said  instrument  that  no  pro- 
vision was  made  therein  for  the  segregation  of  the  properties  con- 
stituting said  residue  or  that  particular  parts  of  said  residue  would 
be  held  and  administered  by  the  executor  and  trustee  for  the 
benefit  of  one  or  the  other  of  said  beneficiaries,  and  it  is  deemed 
proper  and  the  said  beneficiaries  and  the  said  trustees  agree  that 
the  securities  and  properties  constituting  the  said  residue  should 
be  allocated  and  set  apart  so  that  the  interests  of  each  of  the  said 
beneficiaries  in  the  said  residue  will  be  represented  and  definitely 
determined  by  allocating  (for  the  benefit  of  and  to  each)  certain 
of  the  real  and  personal  property  constituting  said  residue  to  be 
hdd  in  trust  under  such  will  as  varied  in  this  instrument  and  the 
new  trusts  and  provisions  hereby  made  and  declared. 

"Fourth:  It  further  appears  from  said  last  will  that  trusts  and 
provisions  made  and  declared  therein  with  respect  to  said  residue 
are  made  expressly  subject  to  such  variations  or  new  order  for 
trusts  and  provisions  as  the  wife  and  daughter  of  the  deceased  and 
the  trustee  should  agree  upon;  the  force  and  efifect  of  which  is  to 
confer  upon  the  said  trustee  and  the  said  wife  and  daughter  the 
power  to  vary  the  said  trusts  and  .provisions  with  respect  to  the 
said  residue,  and  that  such  variations  or  new  or  other  trusts  and 
provisions  are  so  made  and  declared  by  said  trustee  and  said  wife 
and  daughter  that  the  sam.e  shall  stand  as  trusts  and  provisions 
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aflFecting  said  residue  and  under  which  the  said  executor  and  tnis- 
tee  shall  receive  and  administer  and  hold  in  trust  the  said  residue. 

"Fifth:  Now  therefore,  for  that  purpose  and  in  the  exercise  of 
said  power  in  this  respect,  the  undersigned,  the  Detroit  Trust 
Conapany  of  Detroit,  Wayne  County,  Michigan,  the  trustee 
named  in  the  last  will  and  testament  of  Franklin  H.  Walker, 
deceased,  and  May  Walker,  the  widow  of  the  said  deceased,  and 
-Countess  Ella  Matuschka,  daughter  and  only  child  of  said  deceased 
(in  the  exercise  of  the  power  conferred  by  said  will),  do  hereby 
make  and  declare  the  following  variations  and  new  trusts  and 
provisions  under  which  the  executor  and  said  trustee  shall  receive 
and  hold  said  residue,  that  is  to  say: — 

"  (a)  The  variations  from  the  trusts  and  provisions  contained 
in  said  will  and  the  new  trusts  and  provisions  herein  contained 
made  and  declared  shall  be  treated  as  in  full  force  and  effect  from 
the  date  of  the  death  of  Franklin  H.  Walker,  deceased,  and  be 
deen*ed  a  part  of  his  testamentary  disposition  of  the  residue  of 
his  estate. 

"(b)  The  following  pieces  and  descriptions  of  the  real  and 
personal  property,  and  all  being  a  part  of  the  residue  of  the  estate, 
shall  be  received  and  held  in  trust  for  the  sole  use  and  benefit  of 
May  Walker,  widow,  and  the  san:e  are  hereby  allocated  and  set 
apart  to  be  so  held  in  trust  for  her  sole  use  and  benefit,  and  the 
6ame  shall  pass  to  said  executor  and  trustee  and  be  held  by  it  as 
and  for  the  due  share  and  interest  of  the  said  May  Walker  in  the 
residue  of  the  estate  of  the  said  Franklin  H.  Walker,  that  is  to 
say    .     .     ." 

Thereafter,  in  the  said  agreement  are  set  out  what  are  all  or 
substantially  all  of  the  assets  of  the  estate  in  Ontario.  This  alloca- 
tion agreement  assumes  therefore  to  segregate  all  the  Canadian 
assets  of  the  estate  for  the  benefit  of  May  Walker. 

On  the  day  of  the  date  of  the  agreement,  the  said  will  was,  by  an 
order  of  the  said  Judge  of  the  Probate  Court  of  the  County  Court 
of  Wayne,  duly  "proved  and  allowed." 

An  order  was  also  made  by  him  on  that  day  in  substantial 
part  as  follows: — 

"In  the  above  estate,  it  appearing  to  the  Court  by  the  terms 
of  the  last  will  and  testament  of  Franklin  H.  Walker,  deceased, 
now  on  file  in  this  Court,  and  this  day  duly  admitted  to  probate, 
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that  the  trusts  and  provisions  contained  in,  made,  and  declared  in 
said  last  will  and  testament,  with  reference  to  the  residue  of  the 
estate  of  Franklin  H.  Walker,  deceased,  were  made  and  are 
expressly  subject  to  such  variations  and  new  and  other  trusts  and 
provisions  as  the  wife  and  daughter  of  said  Franklin  H.  Walker 
and  the  (Detroit  Trust  Company)  trustee  named  in  said  will, 
should  agree  upon,  from  time  to  timiC,  with  reference  to  said 
residue;  and  it  finrther  appearing  from  the  files  and  records  in 
this  matter  that  the  said  wife  and  daughter  and  Detroit  Trust 
Company,  the  trustee  named  in  said  last  will,  in  the  exercise  of 
the  power  conferred  upon  them  by  paragraph  11  of  said  last  will 
and  testament,  have  agreed  upon  and  declared,  in  a  written 
instrument,  certain  variations  of  the  trusts  and  provisions  made 
and  declared  in  said  will  as  to  the  said  residue  and  upon  new  and 
other  trusts  and  provisions  with  reference  thereto,  and  that  said 
instrument  was  duly  executed  by  them  at  the  city  of  Detroit, 
Wayne  County,  Michigan,  United  States  of  America,  on  the 
25th  day  of  January,  1917,  and  that  on  the  25th  day  of  January 
1917,  a  triplicate  original  copy  thereof  was  filed  in  this  Court  in 
this  matter,  attached  to  and  as  a  part  of  a  petition  made  in  the 
name  and  on  behalf  of  the  said  wife  and  daughter  and  trustee, 
praying  that,  on  the  hearing  of  the  probate  of  this  will,  this  Court 
will  take  cognizance  of  said  instrum.ent  and  of  the  variations  and 
new  and  other  trusts  and  provisions  affecting  the  residue  of  said 
estate  therein  contained,  made,  and  declared,  and  that  this  Court 
will  make  such  order  with  reference  thereto  as  shall  provide  that 
the  variations  from  the  trusts  and  provisions  contained  in  the 
said  last  will  and  testament,  and  the  new  and  other  trusts  and 
provisions  made  and  declared  in  such  instrument,  and  the  alloca- 
tion and  designation  of  certain  real  and  personal  property  described 
in  said  instrument,  as  and  for  the  due  and  proper  share  of  the 
said  May  Walker  of  the  residue  of  said  estate,  shall,  so  far  as  the 
sam-e  applies,  take  the  place  of  the  trusts  and  provisions  as  to  said 
residue  contained  in  said  will,  so  far  as  the  interests  of  the  said 
May  Walker  are  concerned  therein,  and  that  said  variations  and 
new  trusts  and  provisions  shall  be  given  full  force  and  effect  by 
the  executor  and  trustee  named  in  said  will,  as  though  set  forth 
in  and  as  a  part  of  the  provisions  of  the  testamentary  trust  created 
by  and  contained  in  the  said  last  will  and  testam_ent  of  said  Franklin 
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H.  Walker,  deceased,  as  to  the  residue  of  his  estate,  which  petition 
has  been  duly  heard  as  prayed  therein. 

*' And  it  further  appearing  to  the  Court  that  May  Walker,  one 
of  the  parties  to  the  said  instrument,  is  the  widow  of  said  Franklin 
H.  Walker,  and  that  Countess  Ella  Matuschka,  one  of  the  parties 
to  said  instrument,  is  the  daughter  and  only  child  of  said  Franklin 
H.  Walker,  and  that  the  said.  May  Walker  and  Countess  Ella 
Matuschka  are  the  only  heirs  at  law  of  said  Franklin  H.  Walker, 
and  are  his  next  of  kin,  and  are  the  persons  named  in  said  last  will 
and  testament,  for  whose  benefit  the  residue  of  the  estate  of  said 
Franklin  H.  Walker  is  to  be  held  in  trust,  and  are  the  persons 
empowered  to  act  with  the  trustee  under  the  power  granted  in 
paragraph  11  of  said  last  will  and  testament,  to  vary  the  trusts 
and  declare  new  and  other  trusts  and  provisions  as  to  the  residue 
of  said  estate,  it  is  ordered  and  adjudged: — 

"(1)  That  the  said  instrument  executed  by  said  wife  and 
daughter  and  said  trustee,  hereinbefore  referred  to,  and  on  said  > 
25th  day  of  January,  1917,  filed  in  this  Court,  stand  and  have 
effect  as  a  proper,  lawful,  and  effective  exercise  of  the  power  con- 
ferred upon  said  wife,  daughter,  and  trustee,  by  paragraph  11  of 
said  last  will  and  testament,  to  vary  the  trusts  and  provisions  anil 
to  make  new  and  other  trusts  and  provisions  as  to  the  residue  of 
the  estate  of  Franklin  H.  Walker,  deceased. 

"(2)  That  the  provisions  of  said  instrument  shall  apply  to 
and  govern,  in  so  far  as  the  same  are  apphcable,  the  disposition 
of  the  said  residue  under  said  will,  and  that  the  same  shall  be 
deemed  and  are  hereby  declared  to  be  a  part  of  the  trusts  and 
provisions  of  the  testamentary  trust  made  and  declared  in  the 
said  last  will  and  testament  with  reference  to  the  residue  of  the 
estate. 

"  (3)  That  the  variations  from  the  trusts  and  provisions  con- 
tained in  the  said  last  will  and  testament  and  the  new  and  other 
trusts  and  provisions  created  by  said  instrument  shall  have  and 
be  given  the  sam.e  force  and  effect  as  if  they  were  contained  in  and 
formed  a  part  of  the  last  will  and  testament  of  the  said  Franklin  H. 
Walker,  at  the  time  of  his  death,  and  shall  relate  back  to  the  death 
of  the  said  Franklin  H.  Walker. 

"(4)  That  the  real  and  personal  property  described  in  said 
instrument  and  in  said  variations  and  said  new  and  other  trusts 
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and  provisions,  as  allocated  to  the  said  May  Walker  as  in  said 
instrument  provided,  and  fonning  a  part  of  said  residue,  be  and 
the  same  are  hereby  allocated  to  the  said  May  Walker,  as  her  due 
and  proper  share  of  the  residue  of  said  estate  of  Franklin  H. 
Walker,  deceased;  and  that,  in  the  exercise  of  its  powers  and 
duties  as  executor  and  trustee,  the  Detroit  Trust  Company  shall 
act  according  to  the  variations  and  the  new  and  other  trusts  and 
provisions  n?Ade  and  declared  in  said  instrument,  and  shall  receive 
and  hold  the  real  and  personal  property  described  in  said  instru- 
ment, as  allocated  to  and  as  and  for  the  sole  use  and  benefit  of 
said  May  Walker,  and  as  her  due  share  and  part  of  said  residue 
and  for  no  other  person  whatsoever,  and  shall  deliver  and  convey 
to  itself,  as  trustee,  the  real  and  personal  property  and  securities 
described  in  the  said  instrument,  in  trust  for  the  use  and  benefit 
of  said  May  Walker,  and  for  no  other  person  whatsoever,  and 
shall  accoimt  to  and  pay  over  to  the  said  May  Walker  all  of  the 
rents,  issues,  and  profits  arising  from  the  same,  and  the  principal 
thereof  to  the  said  May  Walker,  as  provided  in  said  instrument." 

While  no  reference  is  made  in  the  said  agreement  or  order  to 
the  segregation  of  the  share  of  the  residue  of  the  estate  to  the 
Countess  Matuschka,  it  was  achnitted  or  stated  upon  the  argu- 
ment that  the  assets  of  the  estate  outside  of  Ontario  were  segre- 
gated at  the  same  time  or  to  be  segregated  for  her  benefit  or  subject 
to  her  disposition. 

On  the  24th  December,  1917,  on  the  application  of  the  National 
Trust  Company  Limited,  a  grant  of  ancillary  letters  of  adminis- 
tration with  the  said  will  annexed  was  obtained  in  the  Surrogate 
Court  of  the  County  of  Essex,  in  the  Province  of  Ontario,  in  part 
afi  follows: — 

"Be  it  known  that  Franklin  Hiram  Walker,  late  of  the  city  of 
Detroit,  in  Wayne  County,  in  the  State  of  Michigan,  one  of  the 
United  States  of  America,  gentleman,  deceased,  who  died  about 
the  17th  day  of  Jime  in  the  year  of  our  Lord  1916,  and  had  at  the 
time  of  his  death  his  fixed  place  of  abode  in  the  said  city  of  Detroit, 
Wayne  Coimty,  and  State  of  Michigan,  made  and  duly  executed 
his  last  will  and  testament  and  did  therein  name  the  Detroit  Trust 
Company  executor  thereof,  a  true  copy  of  the  exemplification  of 
which  said  last  will  and  testament  is  hereunder  written,  leaving 
at  the  time  of  his  death  property  in  the  coimty  of  Essex  and 
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Province  of  Ontario  to  be  administered:  and  be  it  further  known 
that  on  the  24th  day  of  December  in  the  year  of  our  Lord  1917 
letters  of  administration  with  said  will  annexed  of  all  and  singular 
the  said  property  of  the  said  deceased  were  granted  by  His 
Majesty's  Surrogate  Court  of  the  County  of  Essex  to  the  National 
Trust  Company  Limited  (the  said  the  Detroit  Trust  Company 
having  expressly  renounced  all  right  and  title  to  administer  the 
property  of  the  said  deceased  in  the  Province  of  Ontario),  the 
nominee  of  th^  said  Detroit  Trust  Company,  the  said  National 
Trust  Company  Limited  having  been  first  sworn  well  and  faith- 
fully to  adirinister  the  same  according  to  the  tenor  of  the  said  will 
'  by  paying  the  just  debts  of  the  deceased  and  the  legacies  con- 
tained in  his  will,"  etc. 

This  grant  was  made,  as  is  usual  since  the  war,  subject  to  the 
following  condition:  "That  no  portion  of  the  assets  shall  be  dis- 
tributed or  paid  during  the  war  to  any  beneficiary  or  creditor  who 
is  a  German,  Austro-Hungarian,  Turkish,  or  Bulgarian  subject,  or 
other  alien  enemy,  wherever  resident,  or  to  any  one  on  his  behalf 
or  to  or  on  behalf  of  any  person  resident  in  Germany,  Austria- 
Hungary,  Turkey,  or  Bulgaria,  or  other  enemy  country,  of  what- 
ever nationality,  without  the  express  sanction  of  the  Crown  acting 
through  the  Treasury,  and  if  any  distribution  or  payment  is  made 
contrary  to  this  provision  the  grant  of  probate  or  letters  of  adminis- 
tration will  be  forthwith  revoked."  No  reference  to  the  agree- 
ment or  order  hereinbefore  referred  to  is  made  in  the  said  grant. 

An  exemplification  of  the  Detroit  letters  probate,  which,  no 
doubt,  formed  part  of  the  material  filed  on  which  the  grant  was 
made,  probably  contained  references  thereto. 

On  the  31st  August,  1918,  the  estates  manager  of  the  National 
Trust  Company  wrote  to  "the  Custodian,"  Ottawa,  Ontario,  a 
letter  in  part  as  follows: — 

"This  company  is  ancillary  administrator  with  the  will  annexed 
of  the  estate  in  Ontario  of  the  late  Franklin  H.  Walker,  a  citizen 
of  the  United  States  and  a  resident  of  Detroit,  in  which  city  he 
died  T)n  June  17th,  1916.  As  such  ancillary  administrator,  we 
have  so  far  progressed  in  the  administration  of  paying  the  suc- 
cession duties,  etc.,  that  under  ordinary  conditions  we  would  now 
proceed  to  consider  the  handing  over  to  the  domiciliary  executor, 
the  Detroit  Trust  Company,  of  the  assets  in  Ontario  that  are  in 
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our  hands,  and  so  close  the  ancillary  administration.  Having 
regard,  however,  to  the  state  of  war,  we  desire  before  dealing  ^^^^ 
further  with  the  estate  to  submit  the  facts  to  you."  After  making  ^  Rb 
brief  reference  to  the  will  and  the  dispositions  of  the  residue 
hereinbefore  referred  to,  the  letter  proceeds:  "After  the  testator's 
death,  and  before  diplomatic  relations  between  Germany  and  the 
United  States  had  terminated  and  before  the  United  States 
entered  the  war,  namely,  on  or  about  the  26th  day  of  January, 
1917,  Mr.  Walker's  wife  and  daughter,  together  with  the  Detroit 
Trust  Company,  the  trustee  under  the  will,  entered  into  an  agree- 
ment for  the  purpose  of  varjdng  the  trusts  declared  by  the  will 
and  allocating  certain  of  the  securities  and  properties  forming 
part  of  the  residue  of  the  estate  to  the  widow.  May  Walker,  as 
and  for  her  interest,  and  imder  this  agreement  there  was  allocated 
to  Mrs.  Walker  assets  situate  in  Ontario  and  at  present  under  our 
control,  valued  in  the  application  for  probate  at  $2,968,409.49, 
of  which  particulars  are  contained  in  the  agreement,  a  copy  of 
which  is  sent  you  herewith  marked  No.  3  and  hereinafter 
referred  to." 

There  was,  later  in  the  letter,  a  reference  to  the  fact  that  the 
Probate  Court  of  Michigan,  "when  granting  probate  on  January 
26th,  1917,  made  an  order  that  the  trusts  and  provisions  created 
by  the  agreement  should  have  and  be  given  the  saire  force  and 
effect  as  if  they  were  contained  in  and  formed  a  part  of  the  will 
of  Franklin  H.  Walker  at  the  time  of  his  death,  and  should  relate 
back  to  the  date  of  the  testator's  death,"  etc.  There  was  also  this 
further  statement  contained  therein:  "The  domiciliary  executor 
informs  us  that  it  has  already  filed  with  the  Alien  Property  Cus- 
todian at  Washington  a  report  with  reference  to  the  estate  of 
Franklin  H.  Walker.  Accompanying  said  report  were  copies  of 
all  of  the  papers  above  mentioned  with  the  exception  of  letters  of 
administration  granted  us  by  the  Surrogate  Court  of  the  County 
of  Essex.  Before  proceeding  to  deal  further  with  the  assets  of 
the  estate  in  our  hands  as  ancillary  administrators,  we  place  the 
facts  before  you  for  yoiu*  information  and  consideration,  and  we 
shall  be  glad  to  hear  from  you  at  your  convenience." 

Further  communications  and  probably  conferences  followed 
between  the  representatives  of  the  estate  in  Ontario  and  the 
Department  of  State  for  Canada. 
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On  the  13th  May,  1919,  this  motion  was  launched  on  behalf 
of  the  Secretary  of  State  for  Canada  for  an  order  "vesting  in  the 
Minister  of  Finance  and  Receiver-General,  as  the  Custodian 
appointed  under  the  Consolidated  Orders  respecting  Trading  -wdth 
the  Enemy,  1916,  and  conferring  upon  him  power  to  get  in,  sue 
for,  recover,  receive,  hold,  and  manage  one  half  of  the  assets 
situated  in  the  Province  of  Ontario  of  the  estate  of  Franklin  Hiram 
Walker,  deceased,  on  the  grounds  that  one  half  of  the  said  assets 
belongs  to  or  is  held  or  managed  for  or  on  behalf  of  the  Countess 
Ella  Matuschka,  and  that  said  Countess  Ella  Matuschka  is  an 
enemy  and  that  such  vesting  is  expedient  for  the  purposes  of  said 
Consolidated  Orders." 

In  support  of  such  motion  was  filed  an  affidavit  of  Thomas 
Mulvey,  Under  Secretary  of  State  for  the  Dominion  of  Canada, 
who  states  therein  that  in  that  capacity  he  is  charged,  under  the 
direction  of  the  Secretary  of  State,  with  the  greater  part  of  the 
administration  of  the  said  Consolidated  Orders.  Paragraph  5  of 
his  affidavit  is  as  follows: — 

"It  is  expedient  that  enemy  property  in  Canada  should  be 
vested  in  the  Custodian,  in  order  both  to  prevent  any  disposition 
thereof  by  the  enemy  and  to  enable  Canada  to  fulfil  her  inter- 
national obligations." 

The  motion  is  made  pursuant  to  Consolidated  Order  28,* 
passed  pursuant  to  the  War  Measures  Act  of  1914.  Order  28  is 
as  follows: — 

"Any  Superior  Court  of  Record  within  Canada  or  any  Judge 
thereof  may,  on  the  application  of  any  person  who  appears  to  the 
Court  or  Judge  to  be  a  creditor  of  an  enemy  or  entitled  to  recover 
damages  against  an  enemy,  or  to  be  interested  in  any  property, 
real  or  personal  (including  any  rights,  whether  legal  or  equitable, 
in  or  arising  out  of  property,  real  or  personal),  belonging  to  or 
held  or  managed  for  or  on  behalf  of  an  enemy,  or  on  the  applica- 
tion of  the  Custodian  or  any  Department  of  the  Government  of 
Canada,  by  order  vest  in  the  Custodian  any  such  real  or  personal 
property  as  aforesaid,  if  the  Comt  or  the  Judge  is  satisfied  that 

*The  Consolidated  Orders  respecting  Trading  with  the  Enemy  are  pub- 
lished in  a  volume  issued  from  the  Department  of  the  Secretary  of  State  for 
Canada,  and  printed  b^  the  King's  printer,  intituled:  "Third  Supplement. 
Proclamations,  Orders  m  Council,  and  Documents  relating  to  the  European 
War"  (1917),  p.  1668  et  seq. 
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such  vesting  is  expedient  for  the- purpose  of  these  orders  and 
regulations,  and  may  by  the  order  confer  on  the  Custodian  such 
power  of  selling,  managing,  and  otherwise  dealing  with  property 
as  to  the  Court  or  Judge  may  seem  proper:  Br.  Cap.  12-14,  s.  4." 

The  notice  of  motion  having  been  served  on  the  National 
Trust  Company,  the  motion  came  on  to  be  heard  before  me  on 
Friday  the  30th  May,  1919. 

It  was  argued  on  behalf  of  the  applicant  that,  at  the  death  of 
the  testator,  by  the  terms  of  the  will,  there  were  in  Ontario  assets 
vested  in  or  belonging  to  the  Countess  Matuschka,  an  alien 
enemy,  or  in  which  she  had  a  beneficiail  interest,  amounting  to 
upwards  of  $1,000,000,  being  one  half  of  the  residue  of  the  estate 
in  Ontario. 

It  was  suggested  that,  while  it  waa  expedient  in  the  public 
interest,  for  the  purposes  referred  to  in  the  said  Consolidated 
Order  No.  28,  that  the  interest  of  the  said  Countess  Matuschka 
in  the  said  assets  in.-Ontario  should  be  vested  in  the  Finance 
Minister  as  Custodian,  any  question  which  should  be  reserved, 
such  as  that  the  National  Trust  Company  or  Mrs.  Walker  might 
bring  an  action  to  contest  the  right  to  make  such  order  or  to 
establish  her  claim  to  the  entire  residue  of  the  said  estate  within 
the  Province  of  Ontario,  might  be  so  reserved.  It  was  suggested, 
on  the  other  hand,  by  counsel  for  the  National  Trust  Company, 
that,  if  any  order  were  made,  it  should  provide  that  the  assets 
situated  in  the  Province  of  Ontario  of  the  said  estate,  vested  in 
the  Coimtess  Ella  Matuschka,  and  held  or  which  will  hereafter  be 
acquired  by  the  National  Trust  Company  Limited,  as  adminis- 
trator, be  vested  in  the  Minister  of  Finance  as  Custodian,  and 
that  an  issue  be  tried  in  which  the  Custodian  should  be  plaintiff 
and  the  National  Trust  Company  Limited,  Mrs.  Walker,  and  the 
Detroit  Trust  Company  be  defendants,  to  determine  which,  if 
any,  of  the  assets  now  held  or  which  may  hereafter  before  the 
termination  of  the  said  issue  be  acquired  by  the  National  Trust 
Company  are  assets  belonging  to  or  held  or  managed  for  or  on 
account  of  the  said  Countess  Matuschka,  and  which  would  be  by 
the  order  made  vested  in  the  Custodian. 

Prior  to  the  motion  coming  on  before  me,  the  National  Trust 
Company  intimated  a  desire  to  cross-examine  Mr.  Mulvey  on  his 
affidavit;   but  the  Crown  apparently  refused  to  produce  him  for 
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that  purpose.  Counsel  agreed  that  the  motion  before  me  should 
be  treated  not  as  a  Chambers  but  as  a  Court  motion.  Mr.  Osier 
contended  that,  under  the  Consolidated  Rules  of  Practice  in 
Ontario,  Rule  227,  he  was  entitled  as  of  right  to  cross-examine 
Mr.  Mulvey  on  his  afl&davit  to  be  used  upon  the  motion. 

No  practice  or  procedure  is  referred  to  or  laid  down  in  Con- 
solidated Order  No.  28,  and  I  am  not  at  all  satisfied  that  the 
ordinary  practice  and  procediu'e  in  the  Courts  of  the  Province 
must  necessarily  be  followed  upon  an  application  such  as  this. 
The  Judge  dealing  with  the  matter  should  give  reasonable  oppor- 
tunity to  enable  the  parties  interested  to  adduce  before  him  all 
necessary  facts  to  enable  him  to  determine  satisfactorily  whether 
the  vesting  of  the  property  in  the  Custodian  is  or  is  not  expedient 
for  the  purposes  of  the  orders  in  question. 

The  further  question  came  up  as  to  the  propriety  of 
Mrs.  Walker  being  notified  of  the  application,  inasmuch  as 
Mr.  Osier  could  not  say  that  he  had  been  expressly  retained  or 
instructed  by  her.  Thereupon  I  directed  an  enlargement  of  the 
motion  for  one  week,  and  that  notice  in  the  meantime  be  given 
to  her.  The  matter  came  on  again  before  me  on  the  6th  Jime. 
Meantime  Mrs.  Walker  had  been  notified,  but  was  not  definitely 
represented  or  at  all  otherwise  than  that  the  counsel  for  the 
National  Trust  Company  was  in  a  sense  representative  of  all 
parties  interested  in  the  estate. 

Mr.  Osier  complained  that  too  little  time  had  been  given  to 
prepare  an  answer  to  so  important  a  motion,  and  urged  that  the 
matter  should  not  be  disposed  of  by  me  on  simunary  application, 
but  an  issue  directed.  He  again  urged  that  he  was  entitled  to 
the  usual  right  of  discovery  by  way  of  cross-examination  on  the 
aflSdavit  referred  to.  While  he  did  not  profess  to  be  retained  by 
Mrs.  Walker,  he,  notwithstanding,  urged  that,  as  a  result  of  the 
tying  up  of  the  property  by  the  making  of  an  order  such  as  asked, 
she  might  be  put  to  serious  inconvenience  as  to  her  use  thereof 
and  her  income  therefrom.  Counsel  for  the  Secretary  of  State 
again  declined  to  produce  Mr.  Mulvey  for  cross-examination, 
unless  I  made  an  order  for  that  purpose.  In  the  circumstances, 
I  did  not  deem  it  incumbent  upon  me  to  make  such  order. 

The  Trust  Company  then  proceeded  to  call  evidence. 
Mr.  Angell,  a  coimsellor-at-law,  practising  in  the  city  of  Detroit, 
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testified  that  the  Probate  Court  of  the  County  ^t  Wayne  has 
"exclusive  or  original  jurisdiction  of  testamentary  naatters  and  ^^^^ 
aD  trusts  incident  to  the  settlement  of  estates,  but  do^  not  as  a  _  R» 
Court  deal  with  claims  against  estates.  Under  the  statute  j^evant 
thereto  the  Judge  of  Probate  appoints  two  or  more  persolva  ^ho 
are  called  'Commissioners  on  Claims,'  who,  in  the  first  instance, 
adjudicate  upon  claims  presented  against  the  estate."  He 
expressed  the  opinion  that  the  Court  of  Probate  in  Wayne  County 
had  jurisdiction  to  make  the  order  referred  to;  and  that  there 
was  an  exercise  of  the  power  by  the  donees  of  the  power  clearly 
granted  by  paragraph  11  of  the  will. 

He  also  expressed  the  opinion  that  what  the  donees  of  the 
power  did  was  to  make  the  new  trusts  operative  as  part  of  the 
will,  which  speaks  from  the  death  of  the  testator;  and,  further, 
that  it  was  competent  under  the  statute  of  the  United  States  for 
a  testator  to  include  a  grant  of  power  such  as  is  included  in  the 
said  section.  He  admitted  that  he  had  never  known  the  Probate 
Court  to  make  such  an  order  as  the  one  in  question  before,  and 
that  he  was  expressing  an  opinion  on  a  clause  in  a  will  such  as  he 
had  never  come  upon  before.  He  also  said  that,  though  time  was 
provided  for  an  appeal  from  the  order  in  question,  it  was  now  too 
late  to  appeal  therefrom,  and  that  the  order  was  existing  and 
effective. 

Mr.  Sidney  T.  Miller  was  also  called  as  a  witness,  and  testified 
that  be  had  been  consulted  by  the  Countess  Matuschka,  and  was 
concerned  with  her  and  the  Detroit  Trust  Com  pany  with  reference 
to  the  agreement  in  question.  He  said  that  she  had  stated  to 
him  that  she  wished  to  give  any  interest,  present  or  future,  that 
she  had  in  the  estate  to  her  mother,  so  that  the  latter  would  have 
the  entire  estate.  It  was  finally  decided  that  she  should  give  her 
mother  the  greater  part  of  the  estate,  and  that  the  balance  should 
be  left  as  it  was  subject  to  future  disposition  between  the  parties; 
that  it  was  not  conisidered  as  being  finally  allocated  to  Countess 
Matuschka  or  anybody  else.  The  countess,  he  said,  had  told  him 
her  reasons  for  wishing  to  give  the  property  to  her  mother,  the 
first  being  that  the  latter  "had  always  been  accustomed  to  get 
the  general  income  of  the  estate,"  and  the  second  that  ''she  feared 
if  she  took  any  part  of  the  estate  into  Germany  it  would  probably 
be  appropriated  by  the  German  Government." 

8 — M  O.L.B. 
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*  '         He  said  th^i  a  deed  and  poesibly  a  bill  of  sale  or  some  other 

^^^^        form  of  transfer,  which  would  have  covered  all  her  interest  in  the 

Rs         estate,  was  prepared  and  executed,  but  not  delivered,  and  finally, 

ALKBB.     ^  ^1^^  ^^  ^1  j^  recollection,  destroyed;  that,  after  getting  these 

papers*  ready  and  signed,  it  was  doubted  whether  it  would  be 

advisable  to  give  the  mother  everything  and  leave  the  coumtess 

/  V  Vithout  any  part  of  the  estate. 

He  said  there  was  a  dociurent  relating  to  the  American  assets 
that  had  not  yet  been  filed  and  'Vas  not  probated,"  the  reason 
being  that  the  Coimtess  Matuschka  thought  she  might  want  to 
.;  *•  make  Qoxre  other  disposition  of  these  assets — she  might  want  to 

give  them  all  to  her  mother,  or  to  an  aunt,  Mrs.  Swift.  He  said 
that  in  the  conferences  leading  up  to  the  agreement  the  question 
of  the  danger  of  having  GenrAn-owned  property  in  Canada, 
owing  to  the  war,  arose  for  discussion,  but  he  did  not  think  that 
was  one  of  the  reasons  for  the  execution  of  the  agreement;  that 
he  did  not  think  he  talked  that  feature  of  the  matter  over  with  the 
Countess  Matuschka;  that,  no  doubt,  she  was  aware  of  the  fact 
that,  as  she  was  a  German  subject,  at  any  rate  having  domicile 
there,  it  was  desirable,  if  possible,  to  have  things  so  arranged  that 
she  would  be  protected;  but  that,  so  far  as  he  knew,  that  was  not 
her  m^oving  consideration,  though  it  nright  have  been  a  considera- 
tion. He  expressed  the  opinion,  however,  that  the  agreement 
would  have  been  made  in  the  same  way  whether  there  was  a  war 
on  or  not.  He  stated  that  he  had  never  seen  a  will  \^ith  a  clause 
such  as  the  one  in  question  before.  He  also  said  that  the  order  of 
the  Judge  adiritting  the  will  to  probate  was  the  first  docimient 
leading  to  the  grant  and  was  endorsed  on  the  papers.  He  further 
said  that  the  order  confirmatory  of  the  agreement  was  made  on 
the  same  day. 

Mr.  William  M.  Donnelly,  also  a  counsellor-at-law  practising 
in  the  city  of  Detroit,  testified  that  he  had  acted  on  behalf  of 
Mrs.  Walker,  and  that  the  primary  object  sought  to  be  gained 
had  been  to  get  her  interest  distinctly  ''set  off,"  and  so  as  not  to 
be  marked  or  included  with  that  of  the  Countess  Matuschka. 

It  appears  from  the  material  filed  that  on  the  6th  November, 
1917,  that  is  to  say,  at  a  date  subsequent  to  the  time  when  the 
United  States  became  a  participant  in  the  war,  a  license  was 
granted  to  the  Detroit  Trust  Company,  by  the  "War  Trade 
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Board  of  the  United  States  and  Bureau  of  Enemy  Trade,"  to  act 

as  executor  and  trustee  of  th^  will  of  Franklin  H.  Walker,  deceased,         ^^^^ 

"on  behalf  of  Ella  Countess  von  Matuschka,  of  Bechau,  Germany,     _  R» 

or  of  any  other  enemy  claiming  any  interest  in  said  estate  through 

the  said  Countess  Matuschka,  ^imtil  the  end  of  the  present  war  or 

until  the  Alien  Property  Custodian  requires  a  transfer  thereof 

under  the  Trading  with  the  Enemy  Act." 

Included  also  therein  wss  a  letter  from  the  Assistant  General 
Counsel  of  the  Alien  Property  Custodian  in  Washington,  express* 
ing  the  following  opinion:  "In  view  of  the  fact  that  a  Court  of 
ooirpetent  jurisdiction  has  confirmed  the  allocation  agreement 
entered  into  between  the  devisees,  and  in  view  of  the  further  fact 
that  the  Alien  Property  Custodian  has  determined  Countess  Ella 
Matuschka  to  be  an  enemy  and  has  demanded  the  delivery  of 
said  property  to  him,  in  accordance  with  the  provisions  of  the 
Trading  with  the  Enemy  Act,  this  office  regards  the  decree  of  the 
Court  and  the  determination  of  the  Alien  Property  Custodian  as 
binding  upon  yoiu*  client,  the  Detroit  Trust  Company,  the  execu- 
tor, and  must  insist  upon  compliance  with  our  demand,  and  tifat 
the  property  now  in  the  possession  of  the  Detroit  Trust  Company 
mentifwed  in  the  demand  be  turned  over  to  the  Custodian." 

It  will  be  apparent  that  considerable  latitude  was  allowed  in 
the  reception  of  evidence  in  opposition  to  the  motion.  It  was 
argued  on  behalf  of  the  applicant  that  one  half  of  the  residuary 
estate  vested  at  the  death  in  each  of  the  devisees  and  legatees 
mentioned.  It  was  conceded  to  be  arguable  or  possible  that  the 
legal  estate  may  have  vested  in  the  trust  company,  but  that  the 
beneficial  estate  vested  in  the  devisees  and  legatees.  It  was 
argued  that,  even  at  common  law,  while  a  war  was  on  between 
the  British  Empire  and  Germany,  the  Countess  Matuschka  could 
not  effectually  divest  herself  of  her  interest  in  the  estate,  and  further 
that  in  any  event  she  could  not  do  so  in  face  of  the  War  Measiues 
Aet,  1914,  and  the  orders  in  council  passed  thereunder.  It  was 
argued  that  this  must  be  so  apart  altogether  from  any  question  of 
the  validity  of  the  agreement  in  question  between  the  parties  con- 
cerned, and  the  validity  thereof  in  the  United  States;  that,  as 
against  the  Custodian,  her  interest  has  never  effectually  passed 
•ut  of  her  and  in  to  any  one  else,  and  must  be  considered  to  be 
held  and  mianaged  in  the  hands  of  the  National  Trust  Company 
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for  her.  Reference  was  made  in  this  connection  to  certain  of  the 
other  Consolidated  Orders,  nanrely^^ 

"4.  (1)  No  person  shall  by  virtue  of  any  assignir.ent  of  any 
debt  or  other  chose  in  action^  or  delivery  of  any  coupon  or  oth^ 
security  transferable  by  delivery,  or  transfer  6f  any  other  obliga- 
tion, made  or  to  be  made  in  his  favour  by  or  on  behalf  of  an  enenr.y, 
whether  for  valuable  consideration  or  otherwise,  have  any  rights 
or  rexredies  against  the  person  liable  to  pay,  discharge,  or  satisfy 
the  debt,  chose  in  action,  security  or  obligation,  unless  he  proves 
that  the  assigmrent,  delivery,  or  transfer  was  made  by  leave  of 
the  Secretary  of  State  or  was  made  before  the  comjrencenr  ent  of 
the  present  war,  and  any  person  who  knowingly  pa3r8,  discharges, 
or  satisfies  any  debt,  or  chose  in  actum,  to  \vhich  this  sub-section 
applies,  shall  be  deemed  guilty  of  the  offence  of  trading  \vith  the 
enemy.  Provided  that  this  subH9ection  shall  not  apply  where  a 
license  has  been  duly  granted  exenpting  the  particular  transac- 
tion from  the  provisions  of  this  order,  or  where  the  person  to 
whom  the  assigmrent,  delivery,  or  transfer  was  made,  or  some 
person  deriving  title  under  him,  proves  that  the  transfer,  delivery, 
or  assigmrent,  or  some  subsequent  transfer,  delivery,  or  assign- 
ment, was  made  in  good  faith  and  for  valuable  consideration  before 
the  publication  in  the  Canada  Gazette  of  these  orders  and  regula- 
tions, nor  shall  this  sub-section  apply  to  any  bill  of  exchange  or 
promissory  note. 

"(2)  No  person  shall,  by  virtue  of  any  transfer  of  a  bill  of 
exchange  or  pron  issory  note  made  or  to  be  made  in  his  favour  by 
or  on  behalf  of  an  enemy,  whether  for  valuable  consideration  or 
otherwise,  have  any  rights  or  ren  edies  against  any  party  to  the 
instrument,  unless  he  proves  that  the  transfer  was  made  before 
the  comnencenent  of  the  present  war,  and  any  party  to  the 
instrument  who  knowingly  discharges  the  instrument  shall  be 
deemed  to  be  guilty  of  the  offence  of  trading  with  the  enemy. 
Provided  that  this  sub-section  shall  not  apply  where  a  license  has 
been  duly  granted  exempting  the  particular  transaction  from,  the 
provision  of  this  subnsection,  or  where  the  transferee,  or  some 
subsequent  holder  of  the  instnur  ent,  proves  that  the  transfer,  or 
som.e  subsequent  transfer,  of  the  instrunent  was  made  in  good 
faith  and  for  valuable  consideration,  before  the  publication  in  the 
Canada  Gazette  of  these  orders  and  regulations. 
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"  (3)  Nothing  in  this  order  shall  be  construed  as  validating  any 
assignxrent,  delivery,  or  transfer  which  would  be  invalid  apart 
from  this  order  or  as  appl3dng  to  securities  within  the  meaning  of 
order  6  of  these  orders  and  regulations.'^ 

"6.  (1)  No  transfer  made  after  the  publication  of  these  orders 
and  regulations  in  the  Canada  Gazette  (unless  upon  license'  duly 
granted  exempting  the  particular  transaction  from  the  provisions 
of  this  sub-section)  by  or  on  behalf  of  an  enemy  of  any  securities 
shall  confer  on  the  transferee  any  rights  or  remedies  in  respect 
thereof,  and  no  company  or  municipal  authority  or  other  body 
by  whom  the  securities  were  issued  or  are  managed  shall,  except 
as  hereinafter  appears,  take  any  cognizance  of  or  otherwise  act 
u|X)n  any  notice  of  such  a  transfer. 

"(2)  No  entry  shall  hereafter,  during  the  continuance  of  the 
present  war,  be  made  in  any  register  or  branch  register  or  other 
book  kept  within  Canada  of  any  transfer  of  any  securities  therein 
registered,  inscribed  br  standing  in  the  naire  of  an  enemy,  except 
by  leave  of  a  court  of  competent  jurisdiction  cw  of  the  Secretary 
of  State. 

"  (3)  No  share-warrants  payable  to  bearer  shall  be  issued  dur- 
ing the  continuance  of  the  present  war  in  respect  of  any  shares  or 
stock  registered  in  the  name  of  any  enemy. 

"  (4)  Any  violation  of  any  provision  of  this  order  shall  be  an 
offence  against  these  orders  and  regulations.'' 

It  was  contended  that  the  whole  estate  in  Ontario  consisted  of 
choses  in  action  or  other  securities  transferable  by  delivery  or 
transfer,  within  the  meaning  of  the  said  ConsoUdated  Orders. 

It  was  argued  on  behalf  of  the  Trust  Company  that,  under 
the  conity  of  nations,  our  Courts  should  follow  the  order  made  in 
the  domiciliary  Court,  najrely,  the  Probate  Court  of  Detroit: 
pskey  V.  City  of  Kingston  (1914),  32  O.L.R.  190,  20  D.L.R.  959; 
Doglioni  v.  Crispin  (1866),  L.R.  1  H.L.  301;  LaneuviUe  v.  Ander- 
son (1860),  2  Sw.  4  Tr.  24;  Enohin  v.  Wylie  (1862),  10  H.L.C.  1; 
In  re  Medbury,  Lothrup  v.  Medbury  (1906),  11  O.L.R.  429;  Pesco- 
viich  V.  Western  Canada  Flour  MiUs  Co.  (1914),  18  D.L.R.  786; 
Porter  v.  Freudenberg,  [1915]  1  K.B.  857;  In  re  Duchess  of  Suther- 
land, Bechoff  David  and  Co.  v.  Bubna  (1915),  31  Times  L.R.  394; 
Schaffenius  v.  Goldberg,  [1916]  1  K.B.  284,  293,  and  304. 

Conversely  it  was  argued,  first,  that,  while  ordinarily  a  foreign 
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court  would  follow  the  judgirent  or  order  of  the  doniiciliary  court, 
this  rule  of  comity  was  subject  to  this,  that,  if  there  were  a  matter 
of  high  public  policy  in  the  interests  of  the  foreign  coimtry  involved, 
this  might  well  form  an  exception  to  such  a  rule;  and,  secondly, 
that  a  distinction  must  be  drawn  between  the  locality  of  the  con- 
tract and  the  locality  of  its  performance.  Thus,  if  the  contract 
were  partly  to  be  performed  in  Ontario,  and  that  performance 
were  contrary  to  the  law  of  Ontario,  no  m^atter  how  legal  the 
making  of  the  contract  night  have  been  in  the  United  States,  the 
Court  here  would  not  give  legal  effect  to  it.  It  was  also  argued 
that,  even  if  it  were  admitted,  as  contended  by  the  National 
Trust  Company,  that  it  would  be  its  duty  to  collect  and  get  in 
the  assets  in  Ontario,  and  transfer  and  hand  them  over  to  the 
Detroit  Trust  Company,  the  contemplated  transfers  from  the  one 
company  to  the  other  of  the  stock  etc.,  and  the  registration 
thereof,  m.ust  be  done  in  Ontario  to  carry  out  the \ arrangement 
said  to  have  been  made  in  Detroit. 

It  was  accordingly  argued  that  it  was  useless  to  set  up  the 
validity  of  the  contract  in  the  United  States,  or  the  order  or  judg- 
ment of  the  Probate  Court  of  the  County  of  Wayne,  if  the  per- 
formance, by  such  transfers  and  registrations  in  Ontario,  would 
be  illegal  and  could  not  be  given  effect  to. 

It  was  contended  on  behalf  of  the  National  Trust  Company 
that  in  reality  the  Countess  ^  atuschka  was  not  an  alien  enemy 
in  alien  territory  when  the  contract  was  made,  within  the  meaning 
of  the  relevant  Consolidated  Orders,  viz.: — 

''1.  (1)  For  the  purposes  of  these  orders  and  regulations,  the 
following  expressions  shall  be  construed  so  that — 


"  (b)  'Enem,y '  shall  extend  to  and  include  a  person  (as  defined 
in  this  order)  who  resides  or  carries  on  business  within  territory  of 
a  State  or  Sovereign  for  the  tir  e  being  at  war  with  His  Majesty 
or  who  resides  or  carries  on  business  \vithin  territory  occupied  by 
a  State  or  Sovereign  for  the  tine  being  at  war  with  His  Majesty, 
and  as  \\ell  any  person  wherever  resident  or  canying  on  business, 
who  is  an  enemy  or  treated  as  an  enemy  and  with  whom  dealing 
for  the  tic  e  being  is  prohibited  by  statute,  proclamation,  the 
folloving  orders  and  regulations  or  the  comjnon  law,  but  said 
expression  does  not  include  a  subject  of  His  Majesty  or  of  any 
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State  or  Sovereign  allied  to  His  Majesty  who  is  detained  in  enemy 
territory  against  his  will,  nor  shall  such  last-mentioned  person  be 
treated  as  being  in  enemy  territory. 

"(c)  'Enemy  subject'  extends  to  and  includeis  a  person  (as 
defined  in  this  order),  wherever  resident,  who  is  a  subject  of  a 
State  or  Sovereign  for  the  tinre  being  at  war  with  His  Majesty." 

It  was  contended  that  there  is  a  difference  between  an  "enemy  '* 
and  "enemy  subject."  It  was  argued  that  the  orders,  so  far  as 
this  application  is  concerned,  strike  at  an  "enemy  subject/'  and 
that  it  is  not  the  nationality  but  the  residence  which  forms  the 
controlling  factor  here.  It  was  also  argued  that  the  Countess 
Matuschka  was,  at  the  time  the  agreement  was  made,  a  resident 
of  a  neutral  coimtry.  Admittedly,  however,  she  was,  at  the 
death  of  the  testator,  a  resident  in  an  alien  enemy  country,  and 
later  had  gone  to  the  United  States  temporarily  and  for  the  pur- 
pose of  dealing  with  the  estate  matters.  It  was  also  said  that  the 
contract  was  not  one  which,  by  possibility,  could  be  of  advantage 
to  the  enemy,  but  that  what  was  contemplated  was  in  reahty  to 
take  the  property  away  from  the  possibility  of  German  taxation; 
that,  in  any  event,  and  in. fact,  the  property  was  transferred  to 
the  citizen  of  a  then  neutral  country.  It  was  also  contended  that 
the  agreement  so  called  was  not  in  fact  a  contract  pr  ajgreement, 
but  the  exercise  of  a  power  which,  imder  the  will,  could  be  properly 
exercised  by  the  joint  concurrence  of  the  two  individuals  bene- 
ficially interested  and  entitled,  and  the  Detroit  Trust  Company, 
the  executor  and  trustee;  that  no  property  had  vested  in  the 
Countess  Matuschka,  and  that  the  agreement  was  in  no  sense  a 
transfer  by  her  of  any  property  belonging  to  her,  but  simply  an 
effective  variation  of  the  trusts  of  the  will,  and  was  effective  from 
the  same  date  as  the  will  was  effective,  namely,  the  death  of  the 
testator:  Rodriguez  v.  Speyer  Brothers,  [1919]  A.C.  59. 

It  was  argued  that  the  administrator  will  have  to  deal  with 
the  estate  in  specie  where  the  residue  is  so  large,  that  the  National 
Trust  Company  will  realise,  will  pay  debts  and  legacies,  and  hand 
over  the  residue  to  the  Detroit  Trust  Company,  and  that  the 
residuary  legatees  or  devisees  could  not  say  that  any  part  of  the 
estate  necessarily  belonged  to  them,  as  it  might  be  required  or 
sold  by  the  administrator  to  answer  the  debts. 

In  this  connection  I  point  out  what  was  not  referred  to  upon 
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the  argmnent,  namely,  the  statement  in  the  Ontario  grant  to  the 
effect  that  the  Detroit  Trust  Company  is  said  to  have  expressly 
renounced  all  right  and  title  to  administer  the  property  of  the 
deceased  in  the  Province  of  Ontario,  and  that  the  National  Trust 
Company  Limited  is  its  nominee  to  administer  and  distribute — 
whatever  the  effect  of  that  renunciation  may  be. 

The  War  Measures  Act,  1914,  Statutes  of  Canada,  5  Geo.  V. 
ch.  2,  sec.  6,  confers  upon  the  Governor  in  Council  the  power  of 
"  (/)  appropriation,  control,  forfeiture  and  disposition  of  property 
and  of  the  use  thereof;''  and,  under  that  Act,  the  various  orders 
in  council  have  been  passed,  inclusive  of  No.  28,  already  referred  to. 

The  result  of  the  dealings  with  this  estate  is  rather  a  curious 
one.  The  Dominion  of  Canada  had  apparently  a  right,  on  the 
death  of  the  testator,  the  Countess  Matuschka  being  then  inter- 
ested, after  pajorents  of  debts  and  legacies,  in  the  residue  of  the 
estate,  to  the  extent  of  a  one  half  interest  therein,  to  make  an  applica- 
tion to  have  it  vested  in  the  Custodian,  as  provided  by  Consolidated 
Order  No.  28,  Canada  and  Germany  being  then  at  war.  At  that 
time  the  United  States,  not  being  at  war  with  Germany,  could 
not  assert  any  claim  with  reference  to  the  interest  of  the  Countess 
Matuschka  in  that  portion  of  the  residue  of  the  estate  which  was 
in  the  United  States. 

Between  the  date  ot  the  death  of  the  testator  and  the  time 
when  the  United  States  became  embroiled  in  the  war,  the  tenta- 
tive or  initial  one  half  interest  in  the  assets  of  the  estate  in  the 
United  States  which  the  Coimtess  Matuschka  had,  has  been 
increased,  so  that  she  has  had  allotted  the  whole  of  those  assets, 
or  at  all  events  they  are  held  subject  to  her  disposition.  She  had 
apparently  not  dealt  with  them  in  any  way  up  to  the  time  when 
the  United  States  and  Germany  went  to  war.  If  effect  is  given 
to  the  contention  put  forward  by  counsel  for  the  National  Trust 
Company,  the  result  is  that  Canada,  a  participant  in  the  war  at 
the  time  of  the  testator's  death,  has  lost  an  opportunity  to  lay  its 
hands  upon  upwards  of  $1,000,000  worth  of  property  of  which  an 
alien  is  alleged  to  have  been  the  beneficial  owner  at  the  time  of 
the  death  of  the  testator;  and  the  United  States,  which  became 
a  participant  at  a  date  considerably  subsequent  to  his  death,  has 
acquired  a  right  to  impound  twice  as  much  of  the  assets  of  the 
estate  as  it  would  have  had  the  right  to  do  had  they  been  corn- 


Digitized  by 


Google 


XLYI.] 


ONTAEIO  LAW  REPORTS. 


109 


batants  at  that  date.  Of  course,  if  what  has  been  done  is  such 
as  properly  and  legally  to  bring  about  that  result,  effect  must  be 
given  to  it. 

I  have,  as  will  be  seen,  set  out  the  documents,  evidence,  and 
contentions  at  considerable  length,  being  of  opinion  that,  in  the 
circumstances,  it  was  desirable  so  to  do. 

It  seems  to  me,  however,  that  what  I  am  to  do  is  to  treat  this 
motion  as  one  made  to  me  as  persona  designata  under  Consolidated 
Order  No.  28,  and  to  detenrine,  on  the  facts  presented  to  me  and 
relevant  to  that  question,  whether  it  has  been  satisfactorily  shewn 
to  be  expedient  that  a  vesting  order  should  be  made  as  asked. 

I  have  come  to  the  conclusion  that  it  is  appropriate  and 
expedient  to  make  the  order.  Admittedly  the  clause  in  the  will 
which  is  in  question  is  an  unusual  one.  The  agreement  or  exer- 
cise of  power  in  question  is  also  an  unusual  one,  as  is  the  order 
alleged  to  be  confirmatory  thereof.  While  a  document  distinctly 
referred  to  in  a  testator's  will,  and  in  existence  at  the  time  of  its 
execution,  might  well  be  adnaitted  to  probate  therewith,  and 
possibly  a  document  referred  to  in  the  will  in  definite  terms  and 
to  be  prepared  thereafter  but  before  the  death  of  the  testator, 
particularly  if  there  were  subsequently  a  codicil,  it  would  seem  to 
me  most  unusual,  if  not  entirely  unique,  that  a  document  brought 
into  existence  by  an  agreement  of  persons  interested  as  devisees 
and  legatees  tmder  the  will,  and  made  subsequent  to  the  death 
of  the  testator,  even  though  in  alleged  pursuance  of  a  power  con- 
ferred in  the  will,  could  be.  I  should  doubt  it.  I  do  not  think  it 
could  be  done  in  this  country  or  in  England:  Tristram  &  Coote's 
Probate  Practice,  15th  ed.  (1915),  pp.  42  and  43.  I  should  not 
have  thought  it  possible  that  it  could  be  done  elsewhere  were  it 
not  that  it  had  been  done  by  a  Judge  of  great  experience  in  the 
Wayne  County  Probate  Court,  and  that  lawyers  of  repute,  prac- 
tising in  the  domiciliary  jurisdiction,  had  expressed  the  opinion 
that  it  could  properly  and  legally  be  done.  But,  be  that  as  it 
may,  I  do  not  think  this  is  a  case  in  which  I  can  properly  con- 
sider m3r8elf  bound  to  follow  and  treat  as  effective  and  binding 
upon  me  what  has  been  done  in  the  domiciliary  Court. 

I  am  of  opinion  that  the  Countess  Matuschka  is  an  alien 
awmy,  to  whom  the  War  Measures  Act  and  orders  passed  there- 
under i^y.    I  am  also  of  opinion  that  there  was  at  least  in  her  a 
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beneficial  interest,  at  the  tiire  of  the  death  of  the  testator,  which 
catre  under  the  scope  and  operation  of  said  orders,  and  which  has 
not  been  dealt  \iith  and  transferred  by  what  has  been  done  else- 
where so  as  to  escape  therefrom.  I  am  of  opinion,  also,  that  no 
theory  of  the  coirity  of  nations,  which  in*  plies  usually  a  favourable 
consideration  and  adoption  by  foreign  Ck)urts  of  judgments  or 
orders  made  in  the  Courts  of  donicile,  can  or  should  be  carried 
so  far  as  to  require  n^e  to  decline  to  make  the  order  asked  imder 
the  circumstances  referred  to.  Any  such  theory  is  subject  to  the 
essential  modification  or  restriction  that,  if  it  runs  counter  to 
high  public  policy,  it  cannot  be  given  effect  to.  Here  what  has 
been  done  in  the  State  of  Michigan  does  come  into  conflict  with 
public  policy  of  great  importance  so  far  as  Canada  is  concerned: 
Westlake's  Private  International  Law,  6th  ed.  (1912),  pp.  55 
and  308. 

As  to  the  form  of  the  order  to  be  made,  it  was  suggested  on 
behalf  of  the  National  Trust  Company  that  any  order  made 
should  be  expressed  in  some  such  way  as  the  following: — 

"That  all  the  assets  situated  in  the  Province  of  Ontario  (1) 
which  are  now  or  have  at  any  time  since  the  blank  day  of  blank, 
1016,  when  the  said  Consolidated  Orders  respecting  Trading  with 
the  Enemy,  1916,  were  passed,  been  vested  in  the  Countess  Ella 
Matuschka,  and  are  now  held  or  shall  hereafter  be  acquired  by 
the  National  Trust  Company  Limited,  as  administrator  with  the 
will  annexed  of  the  estate  of  Franklin  Hiram  Walker,  deceased, 
be  and  they  are  hereby  vested  in  the  Minister  of  Finance  and 
Receiver-General  as  the  Custodian  appointed  under  the  Con- 
solidated Orders  respecting  Trading  with  the  Enemy,  1916;  and 
(2)  that  an  issue  be  directed,  in  which  the  said  Custodian  shall 
be  plaintiff  and  the  National  Trust  Company  Limited,  Mrs.  May 
Walker,  and  the  Detroit  Trust  Company  shall  be  defendants,  in 
order  to  determine  which,  if  any,  of  the  assets  now  held  or  which 
may  hereafter,  before  the  determination  of  the  said  issue,  be  acquired 
by  the  National  Trust  Company  Limited,  as  administrator  with 
the  will  annexed  of  the  estate  of  Franklin  Hiram  Walker,  deceased, 
are  assets  belonging  to  or  held  or  managed  for  or  on  account  of 
the  Countess  Ella  Matuschka,  and  which  have  been  by  the  pre- 
ceding paragraph  of  this  order  vested  in  the  said  Custodian." 

It  was  suggested  that  there  was  possibly  no  appeal  from  any 
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order  that  I  might  make.  I  was  referred  to  a  decision  in  the 
Quebec  Courts  in  the  case  of  Canadian  Pacijic  R.W.  Co.  v.  Secretary 
of  State  for  Canada,  in  which  counsel  stated  that  it  had  been  held 
that  there  was  no  right  of  appeal  from  an  order  made  by  the 
Superior  Court  under  Consolidated  Order  in  Coimcil  No.  28.  I 
had  thought  it  possible  that  there  might  be  an  appeal,  at  all 
events  with  special  leave,  under  the  Judges'  Orders  Enforcement 
Act,  R.S.O.  1914,  ch.  79,  sees.  2  and  4.  If  it  applies — ^as  to  which 
I  express  no  opinion — ^and  leave  is  desired,  I  grant  such  special 
leave  to  appeal  to  a  Divisional  Court. 

I  think  the  order  should  issue  in  the  form  suggested  by  counsel 
for  the  Department,  and  I  am  attaching  hereto  a  draft  of  the 
order  in  those  terms,  subject  to  the  sam.e  being  spoken  to  later,  if 
so  desired. 

No  question  of  costs  was  referred  to  me  on  the  motion,  and  I 
assume  that  I  am  to  make  Ho  order  with  respect  thereto. 

It  was  suggested  that  the  making  of  an  order  might  interfere 
with  the  reasonable  use  and  enjoyment  by  Mrs.  Walker  of  her 
interest  in  the  residue  of  the  estate  in  the  Province  of  Ontario  and 
her  income  therefrom.  This  would,  of  course,  be  regrettable.  As 
apparently,  however,  a  one  imdivided  half  interest  belongs  to  her, 
in  any  event,  it  may  well  be  that  some  arranger  ent  between  her 
and  the  Custodian  can  be  made,  which  will  alleviate  to  a  very 
substantial  extent  any  anxiety  or  difficulty  on  this  score. 


Sntherlasd,  I. 

Re 

Walker. 


The  draft  order  referred  to  is  in  these  words: — 
Upon  motion  made  imto  this  Court  on  the  27th  day  of  May 
and  on  the  6th  and  7th  days  of  June  by  counsel  on  behalf  of  the 
Secretary  of  State  for  Canada  for  an  order  vesting  in  the  Custodian 
one  half  of  the  assets  in  Ontario  of  the  estate  of  Franklin  H; 
Walker,  deceased,  in  the  presence  of  counsel  for  the  National 
Trust  Con  pany  Limited,  May  Walker,  widow  of  the  said  Franklin 
H.  Walker,  having  been  duly  served  with  notice  of  the  said  appli- 
cation and  not  appearing,  upon  hearing  read  the  affidavit  of 
Thomas  Mulvey  filed  in  support  of  the  application  and  the  exhibits 
therein  referred  to,  and  the  affidavit  of  filed, 

and  the  evidence  of  Angell,  Sydney  T.  Miller,  and 

William  M.  Donnelly  adduced  on  behalf  of  the  National  Trust 
Company  Limited,  and  upon  hearing  what  was  alleged  by  counsel 
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aforesaid,  and  judgxcent  upon  the  said  motion  having  been  reeerved 
until  this  day,  and  the  same  coming  on  this  day  for  judgment. — 

1.  This  Court  doth  order  and  adjudge  that  an  undivided  one 
half  interest  in  the  assets  of  the  estate  of  Franklin  H.  Walker, 
deceased,  now  in  the  hands  of  or  being  administered  by  the  National 
Trust  Company  Limited,  and  set  out  in  the  schedule  to  this  order* 
(hereinafter  called  the  ''scheduled  assets '0  be  and  the  same  is 
hereby  vested  in  the  Minister  of  Finance  and  Receiver-General  of 
Canada  as  the  Custodian  appointed  by  the  Consolidated  Orders 
respecting  Trading  with  the  Enemy,  1916. 

2.  And  it  is  further  ordered  that  the  said  Custodian  shall  have 
power  to  join  with  the  National  Trust  Company  Limited  in  doing 
all  such  acts  and  executing  all  such  documents  in  respect  of  the 
interest  in  the  scheduled  assets  vested  in  him  by  this  order  as  may 
be  necessary  for  the  due  and  proper  administration  of  the  scheduled 
assets. 

3.  And  it  is  further  ordered  that  nothing  in  this  order  shall 
prejudice  any  action  or  other  proceeding  which  May  Walker, 
widow  of  the  said  Franklin  H.  Walker,  may  bring  or  take  within 
three  months  from  the  date  of  this  order,  for  a  declaration  that 
no  part  of  or  interest  in  the  scheduled  assets  could,  under  the  said 
Consolidated  Orders,  properly  be  vested  in  the  Custodian,  or  for 
such  other  declaration  or  other  relief  as  she  may  be  advised;  and 
this  Coiuii  reserves  the  right  to  make  such  further  or  other  order 
with  regard  to  the  scheduled  assets  as  may  seem  proper  or  neces- 
sary to  give  effect  to  any  such  declaration  or  other  relief. 
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Adams  v.  Keers. 

Mortgoffe — Foredoswre — Execvlwn  Creditor  of  one  of  three  Owners  of  Undivided 
Shares  in  Equity  of  RedempHon-— Statue  of  Execution  Creditor  after  Proof 
of  Claim  in  Master^e  Office — Subsequent  Incumbrancer — Redemption  of 
PlairdifPs  Morlpage— Consolidation  of  Securities — Marshalling — Un- 
divided Interest  in  Equity  Acquired  after  Execution  Placed  in  Sheriff* 8 
Hands  hui  before  Proof  of  Claim — AscertainTnenl  of  Respective  Interests — 
Apporiionmeiu — Effect  of  Redemption — Avoidance  of  Multiplicity  of 
Proceedings-— J %Ldicature  Act,  sec.  16  {h) — Partition  or  Sale — Leave  to 
Apply. 

In  an  action  to  enforce  a  mortgage  by  foreclosure,  K.,  F.,  and  G.  were  made 
defendants  as  the  owners  of  the  equity  of  redemption,  and  a  oompanjr, 
an  execution  creditor  of  the  defendant  K.,  was  added  as  a  defendant  m 
the  Master's  office,  where  its  claim  was  allowed;  and,  as  a  subsequent 
incumbrancer,  it  redeemed  the  plaintiff's  mort^a^.  K.  was  the  mort-> 
gagor,  and  F.  and  G.  were  owners  of  undivided  interests  in  the  equity 
of  redemption  by  transfer  from  K.,  subsequent  to  the  placing  of  the  com- 
pany's execution  in  the  Sheriff's  hands: — 

Hud,  that  the  company,  after  its  claim  had  been  allowed,  became  an  incum- 
brancer, with  all  the  rights  incident  to  that  status. 

Federal  Life  Assurance  Go.  of  Canada  \.  Stinson  (1906),  13  O.L.R.  127, 
affirmed  in  ScoU  v.  Swanson  (1907),  39  Can.  S.C.R.  229,  foUowed. 

(2)  When  the  company  redeemed  the  plaintiff*,  it  became,  as  against  K., 
entitled  to  a  judgment  of  foreclosure,  unless  redeemed  by  payment  of  the 
full  amount  due  on  both  its  securities. 

GUmour  v.  Cameron  (1857),  6  Gr.  290,  followed. 

(3)  That  the  company  had  no  right  to  consolidate  or  marshall  its  securities 
as  aoainst  F.  and  G.,  its  right  to  consolidate  not  having  attached  until  it 
had  become  an  incumbrancer,  which  was  not  until  after  the  severance  of  the 
eouity  of  redemption. 

(4)  That  the  company  was  entitled  to  have  the  respective  interests  of  K., 
F.f  and  G.  ascertained,  and  the  moneys  due  under  the  first  mortgage 
apportioned,  so  that  each  of  them  would  be  entitled  to  redeem  his  undivided 
interest  on  payment  of  the  proper  amount. 

Flint  V.  Howard,  [1893]  2  Ch..54.  applied. 

(5)  That  redemption  by  F.  of  the  plaintiff's  mortgage  would  not  put  an  end 
to  this  action  and  so  force  the  company  to  take  some  other  proceeding  to 
enforce  its  rights — multiplicity  of  legal  proceedings  must  be  avoided: 
Judicature  Act,  sec.  16  (A). 

(6)  That  leave  to  apply  should  be  reserved,  so  that,  when  the  proceedines 
'  for  foreclosure  or  redemption  should  be  concluded,  partition  or  sale  might 

be  had  in  the  same  action. 

An  appeal  by  the  Toronto  Railway  Company,  made  a  party 
in  the  Master's  office,  from  the  report  of  the  Master  in  Ordinary 
in  a  mortgage  action  for  foreclosing. 

The  action  was  brought  by  Frederick  J.  Adams,  mortgagee, 
against  Samuel  A.  Keers  and  John  Ferguson,  sued  as  the  owners 
of  the  equity  of  redemption.  James  C.  Gray  was,  by  order, 
added  as  a  defendant;  and  the  Toronto  Railway  Company,  P. 
Morris,  and  the  Bank  of  Nova  Scotia,  were  made  parties  in  the 
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^^^^        MajBter's  office,  upon  the  usual  reference  directed  by  the  judgment 
\daub       for  foreclosure. 


p. 
Keers. 


June  19.  The  appeal  was  heard  by  Masten,  J.,  in  the  Weekly 
Court,  Toronto. 

H.  A.  Harrison  J  for  the  appellant  company. 

/.  W.  PaynCj  for  the  defendants  Keers  and  Ferguson,  respond- 
ents. 

/.  R.  Roaf,  for  the  defendant  Gray,  respondent. 

July  9.  Masten,  J.: — The  appellant  company  is  an  execution 
creditor  of  the  respondent  Keers.  Its  claim  has  been  allowed  in 
the  Master's  office,  and  it  has,  as  a  subsequent  incumbrancer, 
redeemed  the  plaintiff's  mortgage,  hereinafter  referred  to  as  the 
Adams  mortgage.  The  respondents  are  owners  (presumably  as 
tenants  in  comir  on,  but  in  what  proportions  does  not  adequately 
appear)  of  the  equity  of  redemption  in  the  mortgaged  premises. 

The  interest  of  each  of  the  respondents  is  subject  to  the  Adams 
mortgage.  The  interest  of  Keers  was,  but  the  interests  of  Ferguson 
and  of  Gray  were  not,  subject  to  the  execution  of  the  appellant 
company.  The  question  involved  relates  to  the  terms  on  which 
Ferguson  and  Keers  may  redeem. 

By  his  report,  dated  the  5th  June,  1919,  the  Master  found  as 
follows: — 

(1)  There  is  due  to  the  defendant  the  Toronto  Railway  Ck)m- 
pany,  under  and  by  virtue  of  the  plaintiff's  mortgage,  for  principal 
money,  interest,  and  costs  on  the  20th  March,  1919,  the  siun  of 
$988.71,  and  I  have  added  thereto  the  sum  of  $21.74  for  subsequent 
interest  thereon  at  the  rate  of  7}/^  per  cent,  per  annum  up  to  the 
day  hereinafter  appointed  for  payment,  which  said  sums  amount 
in  all  to  the  sum  of  $1,010.45. 

(2)  There  is  due  to  the  defendant  the  Toronto  Railway  Com- 
pany by  the  defendants  Samuel  A.  Keers  and  James  C.  Gray  only, 
imder  and  by  virtue  of  its  judgment,  for  principal  money,  interest, 
and  costs  of  judgm.ent,  as  of  the  20th  March,  1919,  the  sum  of 
$129.36,  to  which  I  have  added  $5.10  for  subsequent  interest  up 
to  the  date  hereinafter  appointed  for  payment,  and  $30  for  sub- 
sequent costs,  which  said  several  sums  make  a  total  of  $164.46. 

(3)  In  the  event  of  the  said  defendant  John  Ferguson  desiring 
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to  redeem  the  plaintiff's  mortgage,  he  is  to  pay  the  said  sum  of      '•^I^' 
$1,010.45,  to  the  joint  credit  of  the  Toronto  Railway  Company         }^ 
and  the  Accountant  of  the  Supreme  Court  of  Ontario,  into  the       Adams 
Canadian  Bank  of  Commerce  at  its  chief  office  in  the  city  of      kbers. 
Toronto,  during  banking  hours,  on  the  5th  day  of  July  next. 

(4)  In  the  event  of  the  defendants  Samuel  A.  Keers  and  James 
C.  Gray,  or  either  of  them,  desiring  to  redeem  the  defendant  the 
Toronto  Railway  Company,  they  or  either  of  them  are  or  is  to 
pay  the  said  sums  of  $1,010.45  and  $164.46,  together  making  the 
sum  of  $1,174.91,  to,  the  joint  credit  of  the  Toronto  Railway  Com- 
pany and  the  Accountant  of  the  Supreme  Court  of  Ontario,  into 
the  Canadian  Bank  of  Conmierce  at  its  chief  office  in  the  city  of 
Toronto,  during  banking  hours,  on  the  5th  day  of  July  next. 

(5)  The  defendant  John  Ferguson,  not  being  liable  under  said 
execution,  is  not  properly  chargeable  with  any  costs  consequent 
on  the  mulcing  of  this  or  any  further  report  caused  by  redemption 
as  aforesaid  by  the  Toronto  Railway  Company  under  the  said 
execution. 

By  this  report  the  respondent  Ferguson  is  permitted  to  redeem 
the  charge  of  the  appellant  company  against  the  interests  of  Keers  and 
Gray,  treating  the  charge  as  an  entire  charge — ^not  severable. 

Why  Gray  is  put  in  a  different  category  from  Ferguson,  and 
compelled  to  pay  the  greater  sum  ($1,174.91)  in  order  to  redeem, 
does  not  appear  from  any  evidence  filed  or  brought  to  my  atten- 
tion. 

The  dates  of  the  several  conveyances  and  occurrences  which 
relate  to  the  question  are  as  follows: — 

The  Adams  mortgage  was  made  by  Keers,  and  is  dated  the 
23rd  March,  1914,  and  registered  the  24th  March,  1914. 

The  writ  of  execution  of  the  appellant  company  against  the  res- 
pondent Keers  is  dated  the  26th  June,  1914,  and  was  placed  in  the 
Sheriff's  hands  on  the  same  date. 

A  conveyance  of  an  undivided  half  interest  in  the  lands,  Keers 
to  Ferguson,  is  dated  the  4th  January,  1916,  and  registered  the 
6th  January,  1916. 

On  the  6th  January,  1916,  by  a  writing  under  their  hands, 
Keers  and  Ferguson  acknowledged  that,  subject  to  the  Adams 
mortgage,  the  beneficial  interest  in  the  equity  of  redemption 
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*J'     belonged  in  the  following  proportions:    Eeers,  35  per   cent.; 

^^^^        Ferguson,  40  per  cent.;  Gray,  26  per  cent. 
Adams  This  instrument  is  not  registered. 

KsBRs.  "^^  claim  of  the  appellant  oon&pany  on  its  execution  was 

proved  in  the  Master's  office,  and  it  is  reported  as  an  incumbrance 
by  the  report  of  the  20th  September,  1918. 

The  principal  contention  of  the  appellant  company^  as  expressed 
in  its  third  ground  of  appeal,  is: — 

''(3)  That  the  learned  Master  should  have  apportioned  the 
amount  of  the  plaintiff's  mortgage  as  between  the  respective 
in^rests  of  the  said  defendants  John  Ferguson,  Samuel  A.  Keers, 
and  James  C.  Gray  in  the  mortgaged  premises;  and  should  have 
foimd  the  amount  that  the  said  defendants  John  Ferguson, 
Samuel  A.  Keers,  ai^d  James  C.  Gray  each  should  pay  to  redeem 
the  plaintiff's  mortgage,  having  regard  to  their  respective  interests 
in  the  said  mortgaged  premises;  and  should  have  fixed  a  date  for 
payment  of  the  said  sums  by  each  of  the  said  defendants." 

In  the  alternative,  the  appellant  company  claims  the  benefit 
of  the  doctrine  of  marshalling  of  securities  or  of  consolidation. 

Counsel  for  the  respondent  Ferguson  states  his  contention  as 
follows: — 

''Ferguson  simply  asks  the  right  to  redeem  the  plaintiff's 
mortgage. 

"Upon  redemption  of  the  plaintiff's  mortgage  by  the  defendant 
Ferguson,  the  action,  as  far  as  the  defendant  Ferguson  is  concerned, 
must  come  to  an  end,  and  Ferguson  is  merely  in  the  position  of 
one  of  several  joint  owners  who  has  satisfied  an  inciunbrance 
against  the  land,  and  is  entitled  to  credit  for  it  in  taking  the 
accounts  between  the  parties.  He  does  not  seek  nor  is  he  entitled 
to  continue  the  proceedings  for  the  purpose  of  foreclosing  either 
his  original  co-defendant  or  the  Toronto  Railway  Company. 

"Redemption  by  any  one  of  the  original  defendants  or  owners 
of  the  equity  simply  puts  an  end  to  the  foreclosure  action;  and, 
if  the  defendant  Ferguson  redeems,  he  cannot  foreclose  his  co- 
defendants,  Keers  and  Gray,  neither  can  he  cut  out  the  execution 
of  the  Toronto  Railway  Company,  which  still  exists  as  a  claim 
against  Keers  and  Gray." 

I  am  wholly  unable  to  agree  with  the  contention  that  redemp- 
tion by  Ferguson  of  the  first  mortgage  puts  an  end  to  this  action 
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and  forces  the  appellant  company  ta  launch  sone  other  proceed- 
ing to  enforce  its  rights.  ^^^^ 

To  do  so  would  be  wholly  to  disregard  the  provisions  of  sec.  16       Adams 
(A)  of  the  Ontario  Judicature  Act,  R.S.O.  1914,  ch.  56:—  Ke^rb. 

"(h)  The  Court  in  the  exercise  of  the  jurisdiction  vested  in  it 
by  this  Act  in  every  cause  or  matter  pending  before  it,  shall  have 
power  to  grant,  and  shaH  grant,  either 'absolutely  or  on  such 
reasonable  terms  and  conditions  as  it  shall  deem  just,  all  such 
remedies  as  any  of  the  parties  may  appear  to  be  entitled  to  in 
respect  of  any  and  every  legal  or  equitable  claim  properly  brought 
forward  by  them  in  such  cause  or  matter  so  that,  as  far  as  possible, 
all  matters  so  in  controversy  between  the  parties  may  be  com- 
pletely and  finally  determined,  and  all  multiplicity  of  legal  pro- 
ceedings concerning  any  of  such  matters  avoided." 

Just  how  the  main  problem  presented  for  solution  is  to  be 
worked  out  may  not  easily  appear,  but  certain  subsidiary  and 
essential  factors  in  the  solution  have  been  made  plain  by  decisions 
in  our  Courts. 

First,  an  execution  creditor,  whose  claim,  has  been  proved  and 
allowed  in  the  Master's  office,  thereupon  becomes  an  incum- 
brancer entitled  to  foreclosure,  and  occupies  a  different  position 
from  the  status  he  once  held  as  an  execution  creditor  merely. 
In  the  case  of  Federal  Life  Assurance  Co.  of  Canada  v.  Stinson 
(1906),  13  O.L.R.  127,  this  principle  received  in  the  Courts  of 
Ontario  the  approbation  of  such  masters  of  practice  as  the  late 
Chancellor  (see  p.  130)  and  Mr.  Justice  Osier  (see  p.  137).  In  the 
Suprem^e  Court  of  Canada  {svb  nam.  Scott  v.  Swanson  (1907), 
39  Can.  S.C.R.  229),  the  judgment  of  the  Court  of  Appeal  was 
affirmed;  one  of  the  judgments  in  affirmance  being  written  by  so 
experienced  an  equity  practitioner  as  Mr.  Justice  Maclennan. 
Not  only  does  the  execution  creditor  become  an  incumbrancer, 
but,  having  proved  his  claim  in  the  foreclosure  action,  he  may  be 
debarred  from  proceeding  by  execution  outside  the  Master's 
office:  Cahvxtc  v.  Durie  (1863),  9  Gr.  485.  It  is  therefore  clear 
that  the  appellant,  the  Toronto  Railway  Company,  possesses  the 
status  of  an  incumbrancer,  with  all  the  rights  incident  to  that 
status. 

A  second  point  which  is  plain  is  that,  when  the  appellant 
company  redeemed  the  plaintiff,  it  became,  as  against  the  mort- 
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Kbbbs. 


gagor  Eeers,  entitled  to  a  decree  of  foreclosure,  unless  r^eemed 

^^^^  by  payment  of  the  full  amount  due  on  both  its  securities,  that  is 
Adams  to  say,  unless  redeemed  by  payment  of  the  amount  due  in  respect 
of  the  execution  held  by  the  appellant  company  itself. 

In  support  of  that  view  I  refer  to  the  case  of  GUmour  v.  Cameron 
(1857),  6  Gr.  290,  not  cited  on  the  argument.  That  was  a  fore- 
closure action,  in  which  execution  creditors  added  in  the  Master's 
office  were  proposing  to  redeem  the  plaintiff's  mortgage.  At  p. 
299  Chancellor  Blake  says  :— 

''What,  then,  are  the  rights  of  a  judgment  creditor  coming  to 
redeem?  It  is  clear  that  a  judgment  creditor  is  entitled  to  redeem 
a  prior  mortgage  affecting  his  debtor's  freehold;  and  it  is  equally 
clear,  I  apprehend,  that  redeeming,  he  stands  in  the  place  of  the 
mortgagee,  and  is  entitled  to  foreclose  the  mortgagor  imless  paid 
both  debts.  It  is  not  denied,  t  believe,  that  this  is  the  general 
rule." 

And  on  p.  302  he  says: — 

"The  right  to  be  redeemed  entire,  to  hojd  the  mortgage  prop- 
erty imtil  both  debts  are  paid,  does  hot  belong  to  the  plaintiff  in 
virtue  of  his  judgn:ent,  but  because  he  stands  in  the  place  of  the 
mortgagee.  He  is  allowed  to  redeem,  indeed,  because  the  judg- 
ment is  a  lien,  but  in  the  act  of  redeeming  he  acquires  new  rights, 
which  do  not  belong  to  him  as  judgment  creditor,  the  judgment 
becomes  thereby  incorporated  with  the  mortgage,  and  the  judg- 
ment creditor  as  standing  in  the  place  of  the  mortgagee,  is  entitled 
to  hold  the  estate  until  both  debts,  thus  blended  into  one,  are  paid." 

The  case  of  GUnumr  v.  Cameron  does  not  appear  to  have  been 
modified  or  overruled  in  any  way,  and  must  be  taken,  I  think,  to 
express  our  law  and  practice  in  mortgage  actions  as  it  stands  at 
the  present  day. 

In  the  third  place,  the  right  of  the  appellant  company  to 
consolidate  as  against  Ferguson  and  Gray  depends  on  the  ques- 
tion whether  that  right  attached  before  any  severance  in  the 
equity  of  redemption  took  place.  While  it  is  true  that  the  appel- 
lant company's  execution  was  placed  in  the  Sheriff's  hands  in 
1914,  and  that,  so  far  as  the  evidence  before  me  discloses,  the 
rights  of  Ferguson  and  Gray  did  not  arise  till  1916,  yet  it  appears 
to  be  clear  from  the  two  cases  last  mentioned  that  the  appellant 
company  did  not  become  an  incumbrancer,  and  no  inchoate  right 
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of  consolidation  arose,  until  its  claim  was  proved  in  the  Master's 
office  in  1918. '  I  think  that  the  provisions  of  our  R^istry  Act         ^^^^ 
also  preclude  the  exercise  by  the  appellant  company  of  any  right       Adams 
to  consolidate  its  securities  as  against  those  parties.  Kbbbs. 

In  the  fourth  place,  I  note  that  Ferguson  holds,  by  conveyance, 
an  undivided  one-half  interest  in  the  equity  of  redemption — Keers 
a  one-half  xmdivided  interest--and  the  two  of  them  are  trustees 
for  Gray  of  his  interest. 

If,  then,  Ferguson  redeems,  there  can,  under  these  circum- 
stances, be  no  merger  to  the  prejudice  of  the  appellant  company 
or  of  the  defendants  Keers  and  Gray.  The  first  mortgage  must 
remain  in  force  as  such,  no  matter  how  the  conveyance  is  framed, 
and  regardless  of  the  intention  of  Ferguson — ^the  result  is  that,  if 
Feiguson  is  permitted  to  redeem  in  the  manner  indicated  by  the 
report,  then,  as  no  merger  can  take  place  to  the  prejudice  of  the 
second  incimibrancer,  he  becomes  first  mortgagee,  and  the 
appellant  company,  being  a  party  to  the  action,  which  does  not 
abate,  is  entitled  to  insist  that  it  be  proceeded  with. 

In  proceeding  with  the  action,  the  appellant  company,  as  a 
second  incumbrancer,  would  be  entitled,  on  the  principle  of  the 
present  report,  to  redeem  the  first  mortgage — and  thus  (as  pointed 
out  by  Lindley,  L.J.,  in  Flint  v.  Howard,  [1893]  2  Ch.  54,  at  p.  68) 
there  would  arise  "a  perpetual  see-saw,  each  in  turn  redeeming 
the  other,  as  soon  as  the  other  redeemed  hitn.  This  is  absurd  and 
cannot  therefore  be  right." 

In  the  result  I  am  of  opinion  that  neither  marshalling,  in  the 
strict  sense,  nor  consolidation  as  against  Ferguson  or  Gray,  can 
properly  be  directed  in  this  case. 

Then,  is  the  appellant  company  entitled  to  have  the  respective 
interests  of  Keers,  Ferguson,  and  Gray  ascertained,  and  the 
moneys  due  under  the  first  mortgage  apportioned,  so  that  each 
of  them  shall  be  entitled  to  redeem  his  undivided  interest  on 
payment  of  the  proper  amount? 

If  the  interests  of  Ferguson  and  Keers  were  common  and 
unsevered,  e.g.,  as  joint  tenants,  then  Ferguson  could  only  redeem 
on  payment  of  the  whole  charge  against  the  property  to  be 
redeemed,  including  the  appellant  company's  execution. 

If  the  interests  of  Ferguson  and  Keers  are  severed  and  separate, 
C'g.,  as  tenants  in  common,  then  he,  Ferguson,  has  no  right  to 
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'•      redeem  an  est^ite  (viz.,  the  Keers  share)  in  which  he  has  no  interest. 

^^^^  His  only  right  is  to  redeem  his  own  share.  This  indicates  strongly 
Adams  to  my  mind  that  the  proper  course  is  to  apportion  the  first  mort- 
Kbers       f^^^i  ^  asked  by  the  appellant  company. 

As  a  precedent  in  support  of  that  contention  I  am  referred  to 
the  case  of  Flint  v.  Howard,  [1893]  2  Ch.  54.  In  that  case,  the 
question  arose  between  a  first  and  a  second  mortgagee.  The  first 
mortgage  covered  two  properties,  A  and  B,  the  second  covered  B 
alone.  The  claim  was  by  the  second  mortgagee  for  redemption. 
By  the  judgment,  the  right  to  redeem  was  granted,  and  in  addition 
it  was  directed  that,  on  payment  by  the  plaintiff  (the  second 
m.ortgagee)  of  the  amount  found  due  on  the  first  mortgage,  the 
plaintiff  should  be  entitled  to  hold  property  A  for  so  much  of  the 
redem  ption  money  and  interest  and  costs  as  was  proportionate  to 
its  value  relatively  to  the  value  of  property  B,  and  an  inquiry  was 
directed  in  order  to  ascertain  this  proportion.  The  judgment  was 
affirmed  in  appeal,  and  I  refer  particularly  to  the  reasoning  of 
Lindley,  L.J.,  at  p.  68. 

The  circumstances  of  the  present  situation  are  not  identical 
with  those  of  that  case,  but  the  principle  appears  to  be  similar, 
and,  I  think,  should  be  applied  by  me.  Accordingly,  I  order  that 
the  report  be  set  aside  and  the  matter  referred  back  to  the 
Master  in  order  that  he  may  inquire  and  report  the  respective 
proportions  in  which  the  equity  of  redemption  is  held  by 
Keers,  Ferguson,  and  Gray,  and  in  order  that  he  may  apportion 
the  amount  due  on  the  first  mortgage  for  principal,  interest,  and 
costs  among  these  three  persons  in  proportion  to  the  respective 
interests  held  by  them,  and  direct  that  Ferguson  may  redeem 
his  interest  by  payment  of  his  proportion  of  the  principal,  interest, 
and  costs  due  to  the  appellant  company  on  the  first  mortgage  and 
apportioned  to  his  share,  and  that  in  default  of  redemption  he  be 
foreclosed,  and  that  Keers  shall  be  entitled  to  redeem  his  interest 
on  payment  of  his  proportion  of  the  first  mortgage  plus  the  amoimt 
due  to  the  appellant  company  for  judgment  debt,  interest,  and 
costs  according  to  its  claim  as  proved. 

I  am  unable,  from  lack  of  data,  to  give  directions  regarding 
Gray's  rights.    This  may  be  spoken  to  if  the  parties  differ. 

Leave  to  apply  in  this  action  should  be  reserved,  so  that,  when 
the  proceedings  for  foreclosure  and  redemption  are  concluded, 
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partition  or  sale  may  be  had  in  this  sarce  action  between  the 

several  persons  who  will  then  hold  the  lands  clear  of  incumbrances,         ^^^^ 

as  tenants  in  common. 

The  appellant  company  will  be  entitled  against  the  respondents 
to  the  costs  of  this  appeal. 

Let  the  order  issue  accordingly. 


J. 


[SUTHERLAND,  J.] 

Katzman  v.  Mannee.  "^^y  ^®-  J 

Bailment — Car  Left  at  Shop  for  Repairs — Lien  for  Value  of  Work  Done —  i 

Delivery  of  Car  to  Owner  without  Payment — Return  of  Car  to  Shop  for  , 

Additions  Repair — Repair  Executed  and  Paid  for — Assertion  of  Lien 

and  Right  to  Detain  Car  for  Balance  Due  for  first  Repairs — Absence  of  j 

Agreement — Loss  of  Lien — Counterclaim  for  Storage  Charges  during 
Period  of  Detention— Conversion — Detinue — Judgment  for  Return  of  Car 
— Damages — Counterclaim  for  Balance  Due  for  First  Repairs— Set-off — 
Costs. 

A  lien  iznpUes  the  right  of  continuing  possession,  or  the  continuing  right  of 

possession.  i 

Forth  V,  Simpson  (1849),  13  Q.B.  680,  followed. 

The  plaintiit  left  his  car  at  the  defendant's  repair-shop  to  be  repaired,  and  j 

was  afterwards  allowed  to  take  it  out  without  pa3ring  for  the  repairs  which  ! 

had  been  actually  made.    While  he  had  the  .car  out,  the  plaintiff  paid  the 

defendant  a  part  of  the  charge  for  the  repairs;  afterwards  be  returned  the  \ 

car  to  the  shop  for  a  minor  repair,  which  was  made  and  for  which  he  paid; 
but  the  defendant  then,  refused  to  allow  the  plaintiff  to  take  the  car  ou^ 
until  the  balance  of  the  charge  for  the  first  repairs  was  paid : — 

Heldf  that  the  defendant's  hen  did  not  re-attach  upon  the  car  being  brought 
back  for  the  minor  repair,  at  all  events  in  the  absence  of  an  agreement  that 
the  lien  should  continue  and  that  the  plaintiff  should  be  the  agent  of  the 
defendant  as  to  possession;  no  such  agreement  was  proved;  and  the  de- 
fendant's hen  was  lost. 

Hdd,  also,  that  the  defendant,  unlawfully  detaining  the  car,  could  not  recover 
storage  charges  on  his  counterclaim  against  the  plaintiff. 

Somes  V.  British  Empire  Shipping  Co.  (1860),  30  L.J.Q.B.  229,  8  H.L.C.  338, 
followed. 

Hddy  also,  that  there  had  been  no  wrongful  appropriation  of  the  car  by  the 
defendant  to  his  own  use,  or  wrongful  deprivation  of  possession  permanent- 
ly, or  for  any  very  substantial  time^  when  the  plaintiff  began  this  action 
for  conversion  of  the  car:  the  plaintiff's'  claim  was  more  properly  in 
detinue;  and  he  should  have  judgment  for  delivery  to  him  of  the  car  and 
damages  assessed  at  $20,  with  costs  fixed  at  $75. 

The  defendant  wias  held  entitled  to  judgment  upon  his  counterclaim  for  the 
balance  of  the  amount  of  the  charge  for  the  first  repairs,  $67.75,  without 
costs. 

It  was  ordered  that  there  should  be  a  set-off  and  that  the  balance  should  be 
paid  to  the  plaintiff. 

Action  for  damages  for  the  conversion  of  a  motor-vehicle; 
and  co\mterclaim  by  the  defendant  for  the  amount  of  an 
itccount  for  repairing  the  vehicle  and  for  storage  charges. 
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The  action  and  counterclaim  were  tried  by  Suthbrland,  J,, 

Katzman     without  a  jury,  at  Sandwich. 
Mannib.  -4.  SL  G.  Ellis,  for  the  plaintifiF. 

F.  C.  Kerby,  for  the  defendant. 

July  16.  Sutherland,  J. : — ^The  plaintiff  was  the  owner  of  a 
motor-car,  valued  when  bought  at  about  $1,000.  On  or  about 
the  14th  January,  1919,  he  took  it  to  the  defendant's  service 
garage  to  have  it  overhauled  and  repaired.  It  remained  at  the 
shop  until  towards  the  end  of  the  month,  when  the  plaintiff  came 
for  it.  His  evidence  is  that  Anthony  P.  Mannie,  the  proprietor 
of  the  garage,  then  presented  him  a  bill  for  $102.75,  at  the  same 
time  stating  that  the  repairs  were  all  completed.  The  defendant, 
on  the  contrary,  says  that  he  told  him  at  the  time  that  the  speed- 
orretcr  was  not  yet  fixed,  but  that  he  could  take  the  car  out  and 
bring  it  back  later  to  have  that  done.  The  plaintiff  at  the  time 
renronstrated  about  the  size  of  the  bill.  He  says  that  the  defend- 
ant said  he  would  have  it  looked  over. 

After  the  plaintiff  had  taken  the  motor-car  away,  and  while  it 
was  still  in  his  possession,  the  bill  was  again  presented,  and  he 
paid  $35  on  account  thereof,  again  remonstrating  at  its  size.  He 
stated  that  the  speedometer  worked  all  right  at  first,  after  he 
took  the  car  away,  but  then  began  to  fail  to  record  the  speed 
properly.  He  thereupon  brought  back  the  car  to  the  garage  to 
have  this  attended  to.  It  was  repaired,  and,  on  the  plaintiff 
again  going  for  his  car,  he  was  told  that,  unless  he  paid  the  balance 
of  the  bill,  he  would  not  be  permitted  to  take  it  away.  He  there- 
upon consulted  solicitors,  and  was  advised  to  pay  the  $1  charged 
for  fixing  the  speedometer,  and  get  a  separate  bill  and  receipt 
therefor,  which  he  did. 

The  defendant  still  refusing  to  give  up  possession  of  the  car 
without  payment  of  the  balance  of  the  account,  the  plaintiff's 
solicitor  wrote  to  him  on  the  13th  February,  1919,  stating  that, 
unless  the  car  were  delivered  to  the  plaintiff  by  the  next  morning, 
at  11  o'clock,  a  writ  would  be  issued  against  the  defendant  for 
the  value  of  the  car,  and  damages  for  inoproper  conversion  thereof. 
No  reply  being  received,  the  writ  herein  was  issued,  the  plaintiff^ 
claiming  as  damages  the  value  of  the  car,  placed  at  $1,200,  and 
such  other  relief  as  he  should  be  entitled  to. 
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On  the  19th  February,  after  having  entered  an  appearance  to 
the  writ  for  the  defendant,  his  solicitor  wrote  to  the  solicitors  for 
the  plaintiff  stating  that,  before  the  writ  had  been  issued,  the 
plaintijGf  had  been  requested  to  pay  the  balance  of  the  bill,  namely, 
S67.75,  and  unless  he  did  so  he  would  be  charged  at  the  rate  of 
76  cents  a  day  for  storage  while  it  was  there. 

In  the  letter  he  suggested  that  the  plaintiff  pay  the  said  sum 
of  $67.75,  take  the  car,  and  discontinue  this  action,  adding  that 
any  question  as  to  the  correctness. of  the  account  might  be  "ad- 
justed in  the  Division  Court."  It  seems  a  great  pity  that  this 
suggestion  was  not  taken  advantage  of,  instead  of  the  parties  to 
this  litigation  proceeding  to  the  trial  of  an  action  in  the  Supreme 
Court,  \^ith  the  costs  incidental  thereto. 

The  first  point  to  be  decided  is,  whether  the  defendant  was, 
under  the  circumstances,  lawfully  entitled  to  retain  possession  of 
the  car  on  the  ground  of  having  a  lien  thereon  for  the  work  done. 
I  am  of  opinion  that  he  was  not.  He  had,  no  doubt,  a  lien  for 
the  accoimt  of  $102.75  up  to  the  time  that  he  allowed  the  plaintiff 
to  take  the  car  away.  A  lien  implies  the  right  of  continuing 
possession,  or  the  continuing  right  of  possession:  Forth  v.  Simpson 
(1849),  13  Q.B.  680;  Wallace's  Mechanics'  Lien  Laws  in  Canada, 
2nd  ed.  (1913),  p.  139. 

I  do  not  think  that,  on  the  car  being  brought  back  for  the 
repairs^  to  the  speedometer,  such  lien  would  re-attach  or  could  be 
re-asserted  for  the  account  for  $102.75 — at  all  events  not  unless, 
when  the  car  was  allowed  to  go,  there  was  an  agreement  between 
the  parties  that  the  lien  should  continue  and  t^at  meantime  the 
plaintiff  diould  be  merely  the  agent  of  the  defendant  as  to  posses- 
sion. No  such  agreement  was  proved.  The  lien  was  therefore 
lost. 

Thcnas  to  the  claim  asserted  by  the  defendant,  by  way  of 
counterclaim.,  for  storage  charges.  It  has  been  held  that,  where 
goods  are^etained  adversely  to  the  owner  and  charges  are  incurred, 
no  claim_can  be  properly  made  against  the  owner:  Somes  v. 
British  Empire  Shipping  Co,  (1860),  30  L.J.Q.B.  229, 8  H.L.C.  338; 
Leake  on  Contracts,  6th  ed.  (1912)  (with  Canadian  notes),  p.  34. 
It  would  unquestionably  be  so  if  he  luilawfuUy  held  it. 

The  plaintiff's  claiin^is  for  a  conversion,  and  so  for  the  value  of 
the  car  (and  danfages.  \^  But  I  am  of  the  opinion  that  it  would 
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more  properly  have  been  laid  in  detinue.  There  had  been  no 
wrongful  appropriation  to  his  own  use  by  the  defendant,  or 
wrongful  deprivation  of  possession  permanently,  or  for  any  very 
substantial  time,  when  the  writ  was  issued.  Indeed,  on  that  very 
day  the  defendant  had  written  to  the  plaintiff  intimating  that 
storage  on  the  car  was  accumulating  at  the  rate  of  75  cents  per 
day,  and  at  the  expiration  of  30  days  the  car  would  be  sold  at 
public  auction.  The  plaintiff  could  have  asked,  and  I  think  would 
have  obtained,  an  injunction  to  prevent  any  such  contemplated 
sale,  and  could  have  asked  and  might*  have  claimed  that  remedy 
in  his  statement  of  claim. 

The  plaintiff  was  the  o'^-ner  and  had  a  right  at  the  time  he 
con  nenced  his  action  to  sue  in  detinue,  the  defendant  still  being 
in  possession  of  the  car.  I  am  not  forgetting  that  where  the 
defendant,  as  here,  had  possession  of  a  motor-car  belonging  to  the 
plaintiff,  .and  a  demand  had  been  made  by  him  therefor,  which 
was  net  by  an  unjustifiable  refusal  to  deliver,  that  might  be 
offered  in  an  action  of  trover  as  in  itself  some  evidence  of  con- 
version. 

I  ami  of  opinion  that  the  proper  form  of  judgir  ent  is  for  delivery 
by  the  defendant  to  the  plaintiff  of  the  motor-car  in  question,  and 
for  dan  ages,  which,  particularly  having  regard  to  the  failure  on 
the  part  of  the  plaintiff  to  respond  to  the  suggestion  of  the  defend- 
ant that  the  balance  of  the  account  be  paid,  and  the  question  of 
the  reasonableness  or  excessiveness  of  the  account  determined  in 
an  inexpensive  action  in  the  Di^ision  Court,  should  be  fixed  at 
the  sum  of  $20. 

As  to  the  defendant's  coimterclaim,  while  the  account  may 
appear  to  be  large,  it  w^as  substantially  proven  at  the  trial,  and 
he  is  entitled  to  judgment  for  the  balance  thereof,  namely,  $67.75. 

In  the  circumstances,  I  fix  the  plaintiff's  costs  at  $75,  and 
make  no  order  in  favoim  of  the  defendant  with  respect  to  costs  of 
his  counterclaim.  There  will  be  judgment,  therefore,  in  favour 
of  the  plaintiff,  as  against  the  defendant,  for  a  return  of  the  motor- 
car, for  the  sum  of  $20  damages,  and  costs  fixed  at  $75.  I'here 
will  be  judgment  for  the  defendant  as  against  the  plaintiff  for 
$67.75,  which  may  be  set  off  against  the  plaintiff's  claim  for 
damages  and  costs,  and  the  balance  paid  by  the  defendant  to  the 
plaintiff. 
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The  irotor-car  should  be  returned  in  as  good  condition  as  it 
was  at  the  tiire  the  action  was  con:»irenced.  In  default  of  the 
defendant  returning  the  car  and  paying  the  said  balance  within 
ten  days,  there  will  be  judgn*ent  for  the  plaintiff  for  the  value  of 
the  car,  estimated  by  nre  at  $800,  less  the  said  sum  of  $67.75,  and 
with  costs  payable  by  the  defendant  to  the  plaintiff. 
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Ontario  Temperance  Act — Magistrate's  Conviction  for  Offence  aaainsl .  sec.  40 
— Keeping  Intoxicating  Liquor  for  Sale — Motion  to  Quask—iSec.  102 — 
Evidence— Proof  of  Guilt— Sec.  84— Benefit  of  Doubt— '' Sale." 

Upon  a  charge  of  an  offence  against  the  Ontario  Temperance  Act,  guilt 
must  be  proved  just  as  much  as  under  any  other  enactment.  Although 
the  Act  aids  the  accuser  much  in  some  respects,  in  his  proof,  it  has  not 
taken  away  from  the  accused  and  given  to  the  accuser  "the  benefit  of  the 
doubt." 

A  conviction  of  the  defendant  by  a  Police  Magistrate  for  keeping  intoxicating 
liquor  for  sale  without  a  license,  in  violation  of  sec.  40  of  the  Act,  was  quashed 
where  the  only  evidence  before  the  magistrate  was  that  the  defendant's 
son  had  been  asked  by  a  person,  in  the  defendant's  (unlicensed)  house, 
for  some  liquor,  and  had  afterwards  sold  to  that  person,  in  a  lane,  not 
owned  and  not  used  by  the  defendant,  but  near  his  house,  a  bottle  of 
whisky:  it  was  keldj  that  there  was  no  evidence  to  support  the  conviction 

no  evidence  upon  which  reasonable  men  could  find  that  there  was  no 

reasonable  doubt  of  the  defendant's  guilt. 

Sections  84  and  102  of  the  Act  considered. 

An  unlawful  sale  may  be  made  without  an  unlawful  keeping  for  sale — a  sale  of 
that  which  is  kept  for  a  lawful  purpose. 

Motion  to  quash  a  conviction  of  the  defendant,  by  a  Police 
Magistiate,  for  an  infraction  of  the  provisions  of  the  Ontario 
Tenaperance  Act,  6  Geo.  V.  ch.  50,  sec.  40,  by  keeping  intoxicating 
liquor  for  sale  without  a  license. 

June  21.    The  motion  was  heard  by  Meredith,  C.J.C.P., 
as  in  Chambers,  at  the  London  Weekly  Court. 
W.  R,  Meredith,  for  the  defendant. 
J.  B.  McKillopy  for  the  prosecutor. 

August  16.  Meredith,  C.J.C.P.: — The  applicant  in  this 
matter  seeks  an  exercise  of  the  superintending  authority  of  this 
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Court  over  inferior  courts  to  relieve  him  from  that  which  he  asserts 
is  an  unwarranted  conviction  and  penalty. 

The  conviction  complained  of  was  one  made  by  a  Police  Magia* 
trate,  in  a  summary  manner,  for  an  infraction  of  the  provisions 
of  the  Ontario  Temperance  Act^  contained  in  sec.  40,  against  keeping 
liquor  for  sale  without  a  license. 

The  power  of  this  Court,  as  applicable  to  such  a  case  as  this, 
is  fixed  by  the  Act,  sec,  102,  by  these  w^ords:  "Upon  any  applica- 
tion to  quash  .  .  .  ^any  such  *  conviction  ...  by  way 
of  certiorari  or  otherwise,  the  Court  or  Judge  .  .  .  shall 
dispose  of  such  .  .  .  application  upon  the  merits,  notwith- 
standing any  such  variance,  excess  of  jiu-isdiction  or  defect  as 
aforesaid:  and  in  all  cases  where  it  appears  that  the  merits  have 
been, tried,  and  that  the  conviction  ...  is  sufiBcient  and 
valid  under  this  section  or  otherwise,  and  there  is  evidence  to 
support  the  same,  such  conviction  .  .  .  shall  not  be 
quashed     .     .     . " 

The  one  question  raised  in  this  case  is,  whether  there  is  evidence 
to  support  the  conviction  complained  of:  a  question  which  may  be 
more  definitely  put  thus:  Was  there  any  evidence  upon  which 
reasonable  men  could  find  that  there  was  no  reasonable  doubt 
of  the  applicant's  guilt? 

The  offence  charged  is  one  covered  by  provincial  legislation, 
and  so  in  one  sense  may  not  be  called  a  crime:  but  it  is  not  a 
crim.e  only  because  provincial  legislatures  have  not  legislative 
power  in  regard  to  the  criminal  law  and  criminal  procedure,  except 
the  constitution  of  courts  of  criminal  jurisdiction:  if  the  legislation 
were  enacted  by  Parliament,  the  offence  would  be  a  crime;  and  so 
a  prosecution  of  this  character  should  be  conducted  in  the  same 
manner  substantially  as  if  it  were  a  prosecution  for  a  crim.e; 
and  the  test,  in  criminal  cases,  on  the  question  whether  the  case 
should  or  should  not  go  to  the  jury,  is  that  which  I  have  stated. 
And,  if  all  this  were  not  so,  the  Legislature  has  chosen  to  make  that 
which  the  applicant  was  charged  with  doing  an  offence  of  a  criminal 
and  severely  punishable  character — ^to  which  the  same  rule  should 
be  applied. 

The  whole  evidence  against  the  applicant,  if  there  could  be 
said  to  be  any,  is,  or  would  be,  contained  in  the  testimony  of  the 
witness  Bannon. 
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The  applicant's  son,  Basil  McKay,  was  suspected  by  some  of 
the  persons  employed  to  enforce  the  provisions  of  the  Act,  and  a 
trap  was  set  by  them  to  catch  him  in  the  offence  of  selling  liquor 
without  a  license. 

Two  infonrers  employed  by  the  Board  of  License  Com- 
missioners were  brought  from  Toronto,  and  the  assistance  of  the 
witness  Bannon,  who  lives  near  London  and  was  apparently 
well-acquainted  with  Basil  McKay,  was  procured:  and  the  three 
iren  went  together  to  a  barber-shop;  which  Basil  McKay  was 
iranaging  for  the  owner  of  it  during  his  temporary  absence; 
but  Basil  McKay  happened  to  be  away  from  the  shop,  and  at  his 
father's  house,  at  the  time;  and  the  men  then  sought  him  there. 
The  two  infonrers  remained  in  the  background,  and  Bannon, 
to  whom  they  had  given  money  to  buy  liquor  if  Basil  McKay 
would  sell  it,  alone  went  to  the  applicant's  house.  Upon  Bannon 
ringing  the  front  door-bell,  Basil  McKay  came  to  and  opened 
the  door,  and,  when  the  two  men  were  in  the  vestibule,  Bannon 
asked  Basil  McKay  for  some  liquor;  "and  he  said  he  did  not  have 
any  on  hand  but  would  get  it  for  me  in  a  few  minutes,"  and  it 
was  then  arranged  that  Bannon  should  go  into  a  lane  near  the 
house  and  wait  there.  Bannon  went;  and,  in  about  10  minutes 
afterwards,  Basil  McKay  came  and  sold  to  him  in  the  lane,  for 
$1.40,  a  bottle  which  is  said  to  have  contained  very  bad  whisky. 
The  other  two  men  testified  that  Bannon  was  away  from  them 
for  about  15  minutes  before  he  returned  with  the  bottle. 

The  api>Iicant,  as  a  witness  in  his  own  behalf,  proved  that  he 
had  no  right  of  any  kind  in  or  over  the  lane,  and  that  he  had 
nev^r  used  it;  and  that  Basil  McKay  stayed  at  the  homestead  only 
occasionally,  but  that  it  is  his  home;  and  also  testified,  unequivo- 
cally, to  hiB  innocence  of  the  offence  charged  against  him. 

No  one  could  reimonably  contend  that,  upon  such  evidence 
&k)ne,  the  applicant  could  be  convicted  on  the  charge  made 
against  him;  there  is  not  enough  in  it  to  raise  any  reasonable 
suspieion  of  him,  as  the  local  officers  must  have  thought,  for 
otherwise  they  should  and  would  have  had  the  house  searched, 
'w  the  suspected  store  of  liquor,  before  Basil  McKay  knew  he  had 
been  trapped.  In  the  father's  house  is  the  last  place  father  or 
8on  would  have  kept  liquor  for  sale.  Neither  is  said  to  be  of 
weak  mind,  and  every  one  is  aware  of  the  searching  power  of  the 
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law.  The  offence  of  selling  without  a  license  was  proved  against 
Basil  McKay;  and  that  which  n}iist  strike  every  one  as  extra^ 
'ordinary  is  that  he  was  not  prosecuted  and  that  the  father  was; 
or  that,  if  the  father  were  prosecuted,  it  was  not  for  selling  instead 
of  keeping. 

But  the  Ck)unty  Crown  Attorney,  though  sharing,  I  thought, 
these  views,  contended  that  the  provisions  of  sec.  84  of  the  Act 
cane  to  the  aid  of  the  limping  testimony  and  made  statutory 
evidence  sufficient  to  support  the  conviction  in  certiorari  pro- 
ceedings. 

That  section,  in  so  far  as  it  is  applicable,  is  in  these  words: 
"The  occupant  of  any  house  ...  in  which  any  .  . 
keeping  .  .  ,  liquor  ...  in  contravention  of  any  of 
the  provisions  of  this  Act,  hss  taken  place,  shall  be  personally 
liable  to  the  penalty  and  punishments  presciibed  by  this  Act, 
notv\ithstandingsuch  .  .  .  keeping  .  .  .  be  made  (sic) 
by  some  other  person  who  cannot  be  proved  to  have  so  acted  on, 
under  or  by,  the  directions  of  such  occupant,  and  proof  of  the 
fact  of  such  .  -.  .  keeping  ...  by  any  person  in  the 
eirploy  of  such  occupant  or  who  is  suffered  to  be  or  remain  in 
the  employ  of  such  occupant  or  who  is  suffered  to  be  or  remain 
in  or  upon  the  premises  of  such  occupant,  or  to  act  in  any  way 
for  such  occupant,  shall  be  primd  facte  evidence  that  such  .  .  . 
keeping  .  .  .  took  place  with  the  authority  and  by  the 
direction  of  such  occupant." 

Whether  there  would  be  anything  in  Mr.  McKillop's  conten- 
tion, if  the  charge  had  been  one  of  selling,  is  a  question  which 
does  not  arise  and  cannot  be  considered,  no  one  having  been 
charged  with  that  offence— the  only  offence  proved:  that  there  is 
nothing  in  it,  when  applied  to  this  case  as  it  is,  seems  to  me  to  be 
obvious.  There  was  no  sale  in  the  occupant's  house.  It  took 
place  in  the  lane,  where  the  accused  had  no  right  nor  any  authority. 
There  was  no  evidence  of  keeping  by  the  father  or  in  his  house. 
There  was  no  evidence  of  keeping  by  the  son  anywhere;  in  the 
10  or  15  minutes  he  might  have  obtained  it  from  a  keeper  any- 
wheie  within  a  10  or  16  miinutes'  time  radius.  The  whole  testi- 
mony is  that  he  had  none  on  hand;  and  all  the  circumstances 
corroborate  it;  they  shew  that  he  had  to  go  elsewhere  to  get  it. 
No  reasonable  man  could  say:  that,  upon  the  evidence  adduced 
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at  the  trial,  there  is  no  reasonable  doubt  that  the  liquor  in  question 
was  kept  for  sale  in  the  accused's  house.  An  unlawful  sale  may  be 
made  without  keeping  for  sale;  a  sale  may  be  made  of  that  which  is 
kept  for  a  lawful  purpose — for  one  of  m.any  instances,  a  sale  by 
the  son  of  the  liquor  lawfully  kept  in  the  house,  according  to  the 
evidence,  for  his  invalid  mother  under  her  physician's  direction. 
As  to  what  is  a  sale,  the  case  of  TxLmus  v.  LitUewood,  [1916]  1 
K.B.  732,  affords  light. 

Magistrates  should  bear  in  mind  that  guilt  must  be  proved 
just  as  much  under  this  enactment  as  under  any  other;  and  that, 
although  the  legislation  in  question  aids  the  accuser  much  in 
some  respects,  in  his  proof,  it  has  not  taken  away  from  the  accused 
and  given  to  the  accuser  that  which  is  commonly  called  "the 
benefit  of  the  doubt;*'  and  that  no  court,  nor  judicial  oflScer,  has  any 
power  to  do  so. 

An  order  may  go,  quashing  the  conviction,  as  asked. 
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•    [FALCONBRIDGE,  C.J.K.B.1 
Gabber  v.  Union  Bank  of  Canada. 


1919 
Aug.  18. 


Bailment — Breach  of  Duty  by  Bailee  or  Agent — Manager  of  Bank — Authority  or 
Ostensible  Authority — Liability  of  Bank — Sale  of  Business  —  Keys  of 
Business  Premises  to  be  Delivered  to  Purchaser  upon  Receipt  of  Claeque — 
Keys  Handed  by  Agent  to  Landlord  of  Premises  —  Purchaser  Obtaining 
Possession  toithout  Making  Payment — Jus  Tertii — Proof  of  Title  Of  Third 
Party — Evidence — Onus — Damages — Effective  Cause  of  Ultimate  Damage 
—Costs. 

The  plaintiff  sold  his  business  and  agreed  to  assign  to  the  purchasers  the  lease 
of  the  premises  upon  which  the  business  was  carried  on.  The  plaintiff 
sent  the  keys  of  those  premises  to  the  defendant  C,  manager  of  a  branch 
of  the  defendant  bank,  in  a  letter,  in  which  he  requested  C.  to  hand  the 
'keys  to  W.,  one  of  the  purchasers,  upon  receiving  from  W.  a  cheque  for  a 
named  sum.  C,  however,  without  getting  the  cheque,  gave  up  the  keys 
to  the  landlord  of  the  premises,  who  handed  them  to  W.  The  purchasers 
then  got  possession,  and  refused  to  pay  the  plaintiff  the  full  amount  which 
they  had  agreed  to  pay  and  which  C.  was  authorised  to  accept: — 

Held,  that  C.  had  failed  to  carrv  out  the  terms  of  his  instructions,  and  was 
liable  to  the  plaintiff,  unless  he  (C.)  was  entitled  to  set  up  the  jus  tertii; 
the  onus  of  proof  of  the  title  of  the  third  party  (the  landlord)  was  upon 
C,  and,  upoA  the  evidence,  he  had  not  discharged  this  onus. 

Heldj  also,  that  the  kevs  were  sent  to  C.  in  his  capacity  as  manager;  and  the 
transaction  was  within  the  scope  of  his  authority  as  manager;  the  bank 
was  the  plaintiff's  agent  for  the  collection  and  remission  of  the  money;  and 
the  position  was  in  no  way  different  from  what  it  would  have  been  if  a  bill 
of  exchange  had  been  attached  to  the  keys. 
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lOlf  But  held,  that  the  onus  of  proving  damage  was  on  the  plaintiff,  and  he  had 

not  satisfied  it:  the  wrongful  act  of  the  defendants  was  not  the  effective 

Gabbsb  cause  of  the  ultimate  damage,  for  W.  oould  have  got  poesession,  without 

V.  the  keys,  by  breaking  into  the  premises;  and  there  was  a  question  whether 

Union  Bai^  he  was  not  entitled  to  the  keys  in  any  event  by  virtue  of  a  new  contract 

1         OF  with  the  landlord. 

Canada.  Hadley  v.  Baxendcde  (1854),  9  £x.  341,  applied. 

An  action  brought  against  the  bank  and  C.  was  dismissed  without  costs. 

Action  againflt  the  Union  Bank  of  Canada  and  Gordon  B. 
Clark,  manager  of  a  branch  of  the  bank  at  Dundalk,  to  recover 
damages  for  a  breach  of  duty  by  the  defendant  Clark,  as  agent 
of  the  bank  or  personally,  to  the  plaintiff,  a  custozcer  of  the  bank, 
whereby  the  plaintiff  sustained  loss. 

The  action  was  tried  by  Falconbbidge,  C.J.K.B.,  without 
a  jury,  at  Hamilton. 

S.  F.  WaahingUm,  K.C.,  and  F.  F.  Trdeaven,  for  the  plaintiff. 
W.  B.  Raymond,  for  the  defendants. 

August  18.  Falconbridqe,  C.J.K.B.: — The  defendant  bank 
has  a  branch  at  Dundalk,  in  the  county  of  Grey,  and  the  de- 
fendant Clark  is  the  manager  thereof. 

The  plaintiff  was  the  owner  of  a  produce  and  creamery  business 
at  Dimdalk,  and  had  entered  into  an  agreement  whereby  he  sold 
the  said  business  to  Weinert  &  Stevens,  which  agreement  is  as 
follows: — 

"Hamilton,  January  18th,  1918. 

"Received  from  August  Weinert  the  sum  of  five  hundred  dollars 
deposit,  and  from  Thomas  A.  Stevens  note  for  seventeen  hundred 
and  eighty  seven  50/100  dollars  for  purchase  of  creamery  business 
in  Dundalk  Creamery  including  all  machinery,  utensils,  stock, 
goodwill  and  all  other  assets  of  the  Dundalk  Creamery  and  Dim- 
dalk Produce — balance  of  share  of  August  Weinert  twelve  hundred 
and  eighty-seven  50/100  dollars  to  be  paid  on  taking  possession 
on  February  4th,  1918.  Purchasers  also  agree  to  buy  the  car 
of  new  boxes  now  at  Creamery  1800 — at  invoice  prices  to  be 
paid  for  on  or  before  July  1st,  1918 — all  other  boxes  are  included 
in  above  purchase-price  of  $3,575.00.  I  agree  to  assign  my 
lease  of  both  premises  to  purchaser^. 

"A.  Garber." 
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The  share  of  the  purchaae-money  to  be  paid  by  Stevens,    ^SjSbT' 

namely,  $1,787.50,  was  secured  to  the  plaintiff  by  the  note  of  the        \^ 

said  Stevens.    The  other  purchaser,  Weinert,  paid  $500  in  cash      ^ 

Garber 
when  the  agreement  was  signed,  and  by  the  terms  of  the  said  v. 

agreement  wa»  to  pay  the  balance  of  his  share,  $1,287.50,  on  UnionBank 

taking  possession  of  the  premises  on  the  4th  February,  1918.  Canada. 

The  plaintiff,  who  kept  a  banking  accoimt  with  the  defendant 
bank  at  Dundalk,  delivered  the  keys  of  the  said  premises  to  the 
defendants  by  mailing  the  same  to  Clark  by  registered  letter  as 
follows: — 

"Dundalk  Produce  Co.  Dundalk,  Ont. 

Feb.  1,  1918. 
''Mi.  Gordon  Clark. 

"Deal*  Sir:  I  am  sending  you  inside  this  letter  two  keys,  to 
give  to  Mr.  Weinert  on  Monday  Februaiy  4th  and  before  you 
hand  him  the  keys  he  has  to  give  you  a  check  made  out  in  my 
favour  for  twelve  hundred  and  eight-seven  50.  I  am  entrusting 
this  last  bit  of  business  to  you  and  thanking  you  in  advance,  I 
remain,  resp.  yours   - 

"A.  Gaxber." 

Thpre  was  a  conversation  by  long  distance  telephone  between 
the  plaintiff  and  Clark  on  the  4th  February,  in  which  the  plaintiff 
says  he  spoke  to  Clark  and  confirmed  the  said  instructions. 
Clark  says  that  he  told  the  plaintiff  that  if  Sinclair,  the  landlord, 
came  in  and  demanded  the  keys  he  would  have  to  give  them  over, 
and  that  the  plaintiff  said,  'T  am  going  to  write  to  Mr.  Sinclair," 
but  that  he  did  not  say  ''not  to  hand  them  over  without  the 
money  or  cheque."  This  is  denied  by  the  plaintiff,  and  if  Clark 
made  that  statement  the  plaintiff  could  not  have  understood  him, 
because  he  would  never  have  agreed  to  allow  the  keys  to  go  without 
the  payment,  and  the  plaintiff's  wife  says  she  heard  her  husband 
at  the  telephone  say  ''to  get  the  keys  and  reqeive  the  cheque," 
and  she  does  not  remember  her  husband  saying  an3rthing  about 
writing  to  Sinclair. 

I  find  in  favour  of  the  plaintiff  as  to  this  conversation,  as 
hereinafter  stated. 

Apparently  this  conversation  took  place  before  Clark  had 
actually  opened  the  letter  of  instructions  containing  the  keys. 
The  landlord  came  in  afterwards,  and  Clark  said  to  him,  "If  you 
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cj-Kjar*  demand  them,  as  you  are  the  landlord,  I  will  have  to  give  them  up," 
igig        and  the  landlord  went  out  and  afterwards  came  back  and  demanded 

them,  and  Clark  gave  them  up  to  the  landlord,  who  handed  them 

V.  to  Weinert — Stevens  and  Clark  say  at  the  offices  of  the  bank; 

^^^o^^^^  Sinclair,  the  landlord,  says  he  unlocked  the  front-door  and  then 
Canada,  handed  the  keys  to  Weinert.  If  it  is  m.aterial,  I  find  the  fact  to  be 
as  Stevens  and  Clark  say. 

Weinert  now  claims  that  there  were  many  articles,  covered 
by  the  agreement,  m.issing  in  the  premises,  and,  further,  that 
the  premises  were  not  kept  open  imtil  the  day  when  the  keys 
were  delivered  over,  and  refused  and  still  refuses  to  pay  the  whole 
amount;  he  offers  $500  in  full. 

The  plaintiff  alleges  that  the  defendants  did  not  safely  keep 
or  take  care  of  the  said  keys,  but  disregarded  their  instructions 
and  delivered  up  the  keys  to  the  purchasers  or  to  som.e  one  else 
for  them,  whereby  the  purchasers  were  enabled  to  get  possession 
of  the  said  premises  without  payment  of  the  simi  alleged  to  be 
due. 

The  plaintiff  had  occupied  and  agreed  to  transfer  to  the 
purchasers  two  separate  places  of  business,  and  there  were  two 
different  landlords.  Clark  knew  this,  but  did  not  know  ta,  which 
premises  the  keys  belonged;  he  supposed  that  they  were  for 
both  places. 

Clark  says  in  his  examination  for  discovery,  which  would  be 
evidence  against  him  only — but  he  aflirmed  the  answers  to  the 
3  foUoviing  questions  on  cross-examination: — 

**Q.  46.  He  did  tell  you  over  the  'phone  that  they  were  to  be 
given  up  to  nobody  until  this  m-oney  was  in  your  hands?  A. 
Yes. 

"Q.  47.  He  seemed  to  attach  some  importance  to  the  trans- 
action, didn't  he?    A.  I  suppose  he  would. 

"Q.  48.  He  was  anxious  that  it  was  done  in  a  certain  way  tjad 
he  was  impressing  on  you  to  do  it  in  that  way?    A.  Apparently  so. 

"Q.  49.  I  suppose  you  could  gather  from  the  fact  that  his 
letter  was  registered  and  that  he  had  also  called  you  up  about  it 
that  he  was  anxious  about  the  matter — you  realised  that,  did  you? 
A.  I  suppose  I  did  more  or  less." 

I  find,  therefore,  that  the  plaintiff's  account  of  the  telephone 
conversation  is  the  correct  one. 
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Clark  further  Ba,yB: —  oxkjSt 

"Q.  82.  The  keys  were  eventually,  anyway,  given  up  by  you        ^^ 

to  Mr.  Smclair?    A.  Yes.  ^ 

Garbeb 
"Q.  83.  Both  of  them?    A.  Yes.  r. 

"Q.  84.  How  long  after  the  telephone  conversation  do  you  Union  Baot 
think  it  would  be  that  you  did  that?    A.  When  I  gave  over  the      Canada. 
keys? 

"Q.  86.  Yes?  A.  I  could  not  say  definitely;  it  would  not  be 
more  than  two  or  three  days, 

"Q.  86.  For  two  or  three  days  you  had  the  keys  there?  A. 
Yes. 

"Q.  87.  You  knew  during  this  time  that  Mr.  Garber  was 
relying  on  you  to  get  the  money  before  3^ou  delivered  up  the 
keys?    A.  Yes,  according  to  his  letter. 

"Q.  88.  Why  didn't  you  send  the  keys  back  to  him  and  let 
him  thrash  it  out  with  Mr.  Sinclair?  A.  Well,  I  had  no  particular 
reason — that  is  where  I  made  my  mistake;  I  acted  on  the  spur  of 
the  moment. 

"Q.  .89.  It  was  the  spur  of  the  moment  of  two  or  three  days 
that  you  had  them  there?  A.  Yes,  I  had  no  reason  for  not 
returning  them." 

At  the  trial  Clark's  evidence  about  his  duties  was  as  follows: — 

"I  did  not  act  in  the  capacity  of  manager  of  the  bank;  I  had 
no  authority  to  do  so;  it  would  not  be  within  the  scope  of  my 
duties;  I  acted  as  an  ordinary  citizen." 

On  cross-examination  he  says: — 

"If  there  had  been  a  draft  attached  I  would  not  have  handed 
the  keys  over,  the  rule  does  not  apply  to  a  letter" — ^he  says  parcels 
(e.g.,  containing  title-deeds)  are  commonly  sent  through  a  bank, 
not  to  be  handed  over  without  the  money. 

George  Upham,  eastern  inspector  of  the  defendant  bank, 
of  26  years'  experience,  says:  "This  would  not  come  within  the 
scope  of  his  authority  (Clark's)  nor  within  the  scope  of  banking 
business,  which  does  not  contemplate  the  handling  of  chattels." 
Cross-examined:  "It  is  common  to  send  drafts  with  a  letter: 
it  is  the  custom  of  American  banks  to  send  things  with  letters  of 
instructions:  we  ought  to  follow  instructions."  Re-examined: 
"These  isolated  cases  would  not  be  within  the  ordinary  scope 
of  banking  business." 

10—46'  O.L.B. 
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'^CXKJ^'         Weinert  says  that  Sinclair  told  him  that  if  he  did  not  get  the 
^QjlQ        keys  he  would  bleak  in  the  shop^ioor. 

In  my  opinion,  Clark  failed  to  cany  out  the  terms  of  his 

V.  instructions,  and  is  liable  to  the  plaintiff,  unless  he  (Clark)  is 

^^^oF^^^'^  entitled  to  set  up  the  jus  tertii.  An  agent  or  bailee  apparently 
Canada,  has  a  right  to  set  up  the  claim  of  a  third  party,  if  he  does  so  on 
behalf  of  and  by  the  authority  of  the  third  party,  imlesd  the  agent 
Knew  of  the  third  party's  claim  when  the  instructions  were  given. 
See  Bowstead  on  Agency,  6th  ed.,  art.  47,  p.  130,  et  seq,,  and  cases 
there  cited,  including  Rogers  v.  Lambert^  [1891]  1  Q.B.  318. 

"A  bailee  who  has  actually  delivered  the  subject-matter  of 
the  bailment  to  a  person  having  the  paramount  title  thereto  is 
not  estopped  to  deny  the  bailor's  title  and  may  set  up  such  delivery 
in  defence  to  the  claim  of  the  bailor  for  a  return  of  the  property 
.  .  .  In  doing  this,  however,  he  acts  at  his  peril,  and  is  liable 
to  the  bailor  for  conversion  if  he  fails  to  prove  the  title-  of  the 
adverse  claimant:"   Corpus  Juris,  vol.  6,  pp.  1109,  1110. 

The  onus  of  proof  of  the  title  of  the  third  party,  is,  therefore, 
upon  the  defendant  Clark,  and  I  find  that  on  the  evidence  he  has 
not  discharged  this  onus. 

So  far,  I  have  discussed  only  the  question  of  Clark's  liability, 
and  the  defendant  bank  is  entitled  to  set  up  the  additional  defence 
that  it  is  not  liable  because  Clark  was  not  acting  in  the  transaction 
as  agent  of  the  bank,  and  that,  if  he  was  apparently  so  acting,  he 
had  no  authority  to  bind  the  bank.  It  is  plain  from  the  plaintiff's 
letter  to  Clark  that  the  keys  were  sent  to  Clark  in  his  capacity 
as  manager,  and  the  only  question,  therefore,  is  whether  the 
transaction  in  question  was  within  his  real  or  ostensible  authority 
as  manager. 

The  bank  was  agent  for  the  collection  and  remission  of  the 
money;  if  there  had  been  a  bill  of  exchange  attached  to  the  keys, 
there  would  have  been  no  question  about  the  matter.  Does  the 
fact  that  there  was  a  mere  letter,  instead  of  a  bill  of  exchange, 
alter  the  situation?  ^  I  think  not. 

As  before  stated,  the  defendant  Clark  says  that  parcels  con- 
taining, e.g.,  title-deeds,  are  commonly  sent  through  the  bank, 
not  to  be  handed  over  without  the  money;  and  Mr.  Upham  says 
that  it  is  the  custom  of  American  banks  to  send  things  with 
letters    of    instruction — "We    ought   to   follow   instructions" — 
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although  he  says  that  these  isolated  cases  would  not  be  within       cj-kbI^ 
the  ordinary  scope  of  banking  business.  ^g^g  ' 

It  was  open  to  the  bank  or  Clark  to  adopt  one  of  two  other 
courses,  either  to  refuse  to  take  the  keys  on  the  terms  stated  in 
the  plaintiff's  letter,  or,  on  demand  being  made  for  the  keys,  to  I^nion  Bank 
interplead.    They  chose  to  do  neither  of  these  things.  Canada. 

The  next  question  is  whether  the  plaintiff  has  proved  any 
damage,  the  onus  being  on  him  in  this  respect.  I  think,  with 
considerable  doubt,  that  the  case  falls  within  the  general  rule 
laid  down  by  the  leading  case  of  Hadley  v.  Baxendale  (1854),  9 
Ex.  341. 

"It  may  be  laid  down,  as  a  general  rule  in  all  forms  of  tort, 
that  the  spontaneous  intervention  of  an  independent  volition 
either  on  the  part  of  the  plaintiff,  or  his  servants,  or  of  a  third 
party,  may  suffice  to  break  the  chain  of  causation  between  the 
defendant's  original  wrongful  act  and  the  damage  suffered  by  the 
plaintiff.  But  it  is  a  question  of  fact  to  be  decided  in  each  case 
whether  the  original  wrongful  act  was  the  effective  cause  of  the 
ultimate  damage:"  Arnold  on  Damages  and  Compensation 
(1913),  pp.  18  and  19,  and  cases  cited,  including  Lock  v.  Ashton 
(1848),  12  Q.B.  871;  Scholes  v.  North  London  R.W,  Co.  (1870)^ 
21  L.T.R.  835. 

Weinert  could  have  got  possession  independently  of  the 
keys  being  handed  over,  whether  Clark  delivered  up  the  keys  or 
not,  by  breaking  into  the  premises;  and  there  is  a  question  whether 
he  was  not  entitled  to  the  keys  in  any  event  by  his  new  contract 
with  the  landlord,  although  the  evidence  is  not  very  clear  on  this 
point. 

I  am,  therefore,  of  the  opinion  that  on  the  question  of  damages 
the  plaintiff  fails. 

The  action  will  be  dismissed,  for  obvious  reasons  without 
costs. 
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Sept.  0. 

MoNTREiJiL  V.  Ontawo  Asphalt  Block  Co.  Lxmited. 

ImprovemenU — Mistake  of  Tide — Option  to  Purchase  Land  Taken  from  Lift" 
Tenant — Intention  to  Exercise  Option — Bond  Fids  Mistake  as  to  Nature 
of  Estate  of  Vendor — Retention  of  Possession  upon  Making  Compensation 
to  Remaindermen — Conveyancing  and  Law  of  Property  Act,  R.S,0.  191  i, 
ch,  109 f  sec.  S7. 

To  entitle  a  person  to  relief  under  sec.  37  of  the  Conveyancing  and  Law  of 
Property  Act,  R.S.O.  1914,  ch.  109,  it  is  not  necessary  that  he  should 
believe  or  have  reasonable  grounds  for  believing  that  he  has  the  legal  estate 
in  the  lands  upon  which  he  makes  'lasting  unprovements" — afi  that  is 
required  is  that  he  shall  in  good  faith  believe  that  he  is  in  a  position  to  make 
himself  the  owner. 

Youna  v.  Denike  (1901),  2  O.L.R.  723,  applied  and  followed. 

The  aefendants,  having  dealt  with  the  life-tenant  of  the  lands  in  question 
in  this  action  and  taken  from  him  an  option  to  purchase  the  lands,  under  the 
bond  Ude  but  mistaken  belief  that  he  was  the  owner  in  fee,  were  (in  an 
action  of  efectment  brought  by  the  remaindermen  after  the  death  of  the 
life-tenant)  hdd,  having  regard  to  their  unswerving  intention  to  exercise 
the  option  and  their  entire  good  faith,  as  shewn  by  their  large  expenditure 
of  money  on  the  property,  entitled  to  retain  the  land,  making  compensation 
therefor  as  provided  by  sec.  37. 

This  action  was  brought  by  Alexander  L.  Montreuil,  Elizabeth 
M.  Montreuil,  Charles  J.  Montreuil,  Cecile  C.  LaPierre,  Albert  T. 
Montreuil,  Victor  D.  Montreuil,  Matilda  A.  Selleck,  and  Felice 
M.  Girardot,  plaintiffs,  against  the  Ontario  Asphalt,  Block  Com- 
pany Limited  and  Cadwell  Sand  and  Gravel  Company  Limited, 
to  recbver  possession  of  certain  parcels  of  land,  now  in  the  village  of 
Ford  City,  in  the  county  of  Essex,  being,  as  the  plaintiffs  alleged, 
a  portion  of  the  lands  devised  fo  the  plaintiffs  by  Luc  Montreuil 
the  elder;  the  plaintiffs  expressly  restricted  their  claim  to  such 
lands  only  as  were  devised  to  them  by  the  said  Luc  Montreuil  the 
elder. 

The  defendant  the  Ontario  Asphalt  Block  Company,  by  its 
statement  of  defence,  alleged: — 

(1)  That  the  plaintiffs  were  all  the  children  of  Luc  Montreuil 
the  yoiiHger. 

(2)  That  Luc  Mooitreuil  the  younger  died  on  the  30th  January, 
1918,  having  made  his  last  will  and  testament,  probate  of  which 
was  granted  to  the  plaintiffs  Albert  T.  Montreuil,  Victor  D. 
Montreuil,  and  Elizabeth  M.  Montreuil,  as  executors. 

(3)  That  the  lands  claimed  in  this  action  were  devised  to  Luc 
Montreuil  the  you;ager  by  the  will  of  his  father,  Luc  Montreuil  the 
elder,  dated  the  14th  February,  1851. 
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(4)  That,  by  patent  bearing  date  the  7th  October,  1874,  the 
Crown  granted  to  Luc  Montreuil  the  younger  the  water  lot 
extending  to  the  channel-bank  of  the  Detroit  river  in  front  of  the 
lands  aforesaid. 

(5)  That  on  the  2nd  February,  1903,  Luc  Montrei^il  the 
younger  gave  to  this  defendant  company  a  lease  of  all  the  said 
premises  lying  north  of  Sandwich  street  for  a  period  of  10  years 
at  a  rental  of  $1,000  per  year,  and  in  the  indenture  of  lease  there 
was  inserted  an  option  by  which  the  defendant  company  might, 
within  the  term  of  the  lease,  purchase  the  said  property  for  $22,000, 

(6)  That  in  the  lease  was  embodied  a  covenant  requiring  this 
defendant  company  to  build  a  dock  on  the  demised  premises 
within  one  year  from  the  date  of  the  lease,  at  a  cost  of  at  least  $6,000, 
which  dock  was  to  become  the  property  of  the  lessor  at  the  end  of 
the  dernised  term,  unless  the  option  to  buy  was  exercised. 

(7)  That,  immediately  upon  the  execution  and  delivery  of  the 
lease,  this  defendant  company  entered  into  possession  of  the 
premises  and  constructed  the  dock  provided  for,  and,"  in  addition, 
expended  more  than  $200,000  in  the  erection  of  an  extensive  plant 
for  the  manufacture  of  asphalt  paving  blocks  and  had  carried  on 
its  operations  thereon  during  the  whole  of  the  term. 

(8)  That,  in  and  by  the  lease,  Luc  Montreuil  the  yoimger 
covenanted  with  this  defendant  company  that,  if  the  option  to 
purchase  was  duly  exercised,  he  would  execute  and  deliver  to  the 
said  company  a  good  and  sufficient  deed  of  the  lands  in  fee  simple 
and  free  of  incmnbrances. 

(9)  That,  prior  to  the  expiration  of  the  term,  and  in  strict 
compliance  with  the  provisions  in  the  lease,  this  defendant  company 
gave  notice  of  its  intention  to  exercise  the  option  to  purchase 
eontajned  therein,  and  tendered  the  piu-chase-price  agreed  upon, 
and  did  all  other  things  necessaiy  to  be  done  to  entitle  this  defend- 
ant company  to  a  conveyance  of  the  said  lands. 

(10)  That  Luc  Montreuil  the  yoimger  refused  to  observe  and 
perform  the  covenant  to  convey  and  refused  to  execute  and  deliver 
a  deed  of  the  lands,  his  alleged  reason  being  that  he  had  a  life- 
estate  only  therein,  and  refused  to  pay  or  acknowledge  any  liability 
for  damages  for  breach  of  his  covenant  in  respect  thereof. 

(11)  That  a  considerable  part  of  the  plant  above  referred  to 
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^  ^^         was  constructed  upon  the  lands  clainced  by  the  plaintiffs,  and  the 
MoNTRBuiL  severance  of  the  said  lands  would  entail  large  loss  and  damage  to 
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this  defendant  company,  w^hich  it  was  entitled  to  recover  against 
the  estate  of  Luc  Montreuil  the  younger. 

(12)  That  the  plaintiffs  or  some  of  them  liook  part  m  the 
negotiations  leading  up  to  the  making  of  the  lease,  and  all  were 
aware  thereof  and  stood  by  without  protest  while  the  construction 
and  betterment  of  the  plant  went  on;  and  the  plaintiffs  were 
estopped  from  denying  the  title  of  their  father,  Luc  Montreuil 
the  younger,  or  in  the  alternative  were  liable  in  damages  to  this 
defendant  company. 

(13)  That,  if  the  plaintiffs  were  otherwise  entitled  to  the  lands 
claimed,  this  defendant  company  was  entitled  to  or  should  be 
allowed  to  retain  the  same,  by  reason  of  the  improvements  made 
under  mistake  of  title,  making  such  compensation  for  the  lands 
as  might  be  directed,  or  in  the  alternative  should  be  entitled  to 
a  lien  upon  the  said  lands  to  the  amount  by  which  the  value 
thereof  had  been  enhanced  by  these  improvements:  Conveyancing 
and  Law  of  Property  Act,  R.S.O.  1914,  ch.  109,  sec.  37. 

(14)  That,  as  to  the  other  lands  claimed,  the  same  were  in  the 
possession  of  or  were  occupied  by  the  Grand  Trunk  Railway 
Company  for  railway  purposes. 

This  defendant  company  submitted  that  the  action  should  be 
difittnissed  with  costs,  and  counterclaimed  for  declarations  in 
accordance  with  their  allegations  of  estoppel  and  improvements 
made  imder  mistake  of  title. 

The  defendant  Cadwell  Sand  and  Gravel  Company  Limited 
delivered  a  statement  of  defence  in  which  it  said  that  it  was  merely 
a  tenant  of  part  of  the  lands  in  question,  imder  the  other  defendant 
company,  from  year  to  year,  and  submitted  its  rights  to  the  Court. 


April  24  and  25.  The  action  and  counterclaim  were  tried  by 
Falconbridge,  C.J.K.B.,  without  a  jury,  at  Sandwich. 

E.  D.  Armour,  K.C.,  and  A.  R.  Bartlet,  for  the  plaintiffs. 

J.  H.  Roddy  for  the  defendant  the  Ontario  Asphalt  Block 
Company  Limited. 

A.  H.  8.  Foster,  for  the  defendant  Cadwell  Sand, and  Gravel 
Company  Limited. 
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CoiiDflel  for  the  principal  defendant,  after  the  evidence  had 
been  taken,  sfiked  to  have  the  executors  of  Luc  Montreuil  the 
younger  added  as  parties  gud  executors. 

The  provisions  of  sec.  37  of  the  Conveyancing  and  Law  of 
Property  Act  were  discussed  and  the  following  authorities  were 
referred  to  by  counsel  upon  the  argument  of  the  case:  London 
and  South  Western  R.W.  Co.  v.  Gomm  (1882),  20  Ch.  D.  562; 
Ddarme  v.  Cusson  (1897),  28  Can.  S.C.R.  66;  Harrison  v.  SchuUz 
(1914-15),  7  O.W.N.  131,  757;  Colonial  Loan  and  Investment  Co. 
V.  Longley  (1909),  13  O.W.R.  388;  Chandler  v.  Gibson  (1901), 
2  O.L.R.  442;  SmiOi  v.  Gibson  (1875),  25  U.C.C.P.  248;  In  re 
Flatt  and  United  Counties  of  Prescott  and  Russell  (1890),'19  A.R.  1; 
McKibbon  v.  Williams  (1897),  24  A.R.  122;  Rex  v.  Rankin  (1919), 
45  O.L.R.  96  (as  to  bond  fide  heliet);  Commissioners  for  the  Queen 
Victoria  Niagara  Falls  Park  v.  Colt  (1895),  22  A.R.  1;  Carridc  v. 
Smith  (1874),  34  U.C.R.  389;  Raynerv.  Preston  (1881),  18  Ch. 
D.  1;  CasteUain  v.  Preston  (1883),  11  Q.B.D.  380;  Knox  v.  Gye 
(1872),  L.R.  5  H.L.  675;  Tasker  v.  SmaU  (1837),  3  My.  &  Cr. 
63,  70;  Yorky.  Tovmship ofOsgoode  (1894),  21  A.R..168;  Toumship 
of  Osgpode  v.  York  (1895),  24  Can.  S.C.R.  282;  Young  v.  Denike 
(1901),  2  O.L.R.  723. 
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September  6.  Falconbridge,  C.J.K.B.: — ^This  case  is  Uke  a 
serial  story.  The  preceding  chapters  may  be  foimd  in  Ontario 
Asphalt  Block  Co.  v.  Montreui[  (1913),  29  O.L.R.  534,  12  D.L.R. 
223.  The  judgments  there  reported  are  also  set  out  in  extenso 
in  the  printed  appeal  case  to  the  Supreme  Court  of  Canada,  to 
which  tribimal  the  Ontario  Asphalt  Block  Company  unsuccess- 
fully appealed.  The  final  judgment  declared  the  asphalt  company 
(accepting  the  life-estate)  to  be  entitled  to  specific  performance  of 
the  agreement,  with  an  abatement  in  the  purchase-price  of  the 
difference  in  value  between  an  estate  in  fee  simple  and  an  estate 
for  the  life  of  Luc  Montreuil,  with  a  reference  to  the  Master. 

I  am  told  that  no  proceedings  have  been  taken  in  the  Master's 
office.  The  life-tenant,  Luc  Montreuil,  having  died  in  January, 
1918,  these  plaintiffs,  who  are  the  remaindermen,  bring  ejectment. 
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The  defendants  invoke  the  provi/aons  of  R.S.O.  1914,  ch.  109, 
sec.  37*,  especially  the  latter  part  of  the  section. 

Can  a  person  having  merely  an  option  to  purchase,  which  he 
may  or  may  not  exercise,  be  under  the  belief  that  the  land  is  his 
own?  No  case  cited  has  gone  so  far,  but  in  Young  v.  Denike, 
2  O.L.R.  723,  relief  was  given  under  the  statute  to  a  person 
who  had  a  contract  to  purchase.  If  that  case  was  properly 
decided,  it  would  seem  to  follow  that  it  is  not  necessary  to  entitle 
a  person  to  relief  under  the  statute  that  he  should  believe  or  have 
reasonable  grounds  for  believing  that  he  has  the  legal  estate; 
and  I  am  inclined  to  think  that  all  that  is  required  is  that  he 
should  believe  in  good  faith  that  he  is  in  a  position  to  make  himself 
the  owner:  The  defendants  dealt  with  the  life-tenant  imder  the 
bond  fide  but  mistaken  belief  that  he  was  the  owner  in  fee. 

I  am  of  the  opinion  that,  having  regard  to  the  imswerving 
intention  of  the  defendants  to  exercise  their  option  and  to  their 
entire  good  faith,  as  shewn  by  their  lai^e  expenditure  of  money  on 
the  property,  I  am  justified  in  holding  that  they  made  lasting 
improvements  on  the  land  under  the  belief  that  it  was  their  own, 
and  I  declare  them  entitled  to  retain  the  land,  making  comi)ensa- 
tion  for  the  same,  to  be  ascertained  by  the  Master  at  Sandwich. 

The  stenographer's  notes  of  the  arguments  have  been  extended, 
and  it  is  imnecessary  for  me  to  make  f luther  or  fuller  reference  to 
the  authorities,  which  do  not  seem  to  be  quite  apposite. 

Fxirther  directions  and  costs  as  between  the  plaintiffs  and  the 
defendant  the  Ontario  Asphalt  Block  Company  reserved  until 
after  the  Master  shall  have  made  his  report.  As  against  the 
defendant  Cadwell  Sand  and  Gravel  Limited,  the  action  will  be 
dismissed  with  costs. 

I  give  the  defendants  leave  (if  I  have  power  to  do  so)  to  amend 
by  making  the  three  executors  parties  qud  executors  as  well  as^ 
personally. 

I  also  give  then  leave  to  expand  their  plea  of  estoppel  as  they 
may  be  advised. 


*37.  Where  a  person  makes  lasting  improvements  on  land,  under  the 
belief  that  the  land  is  his  own,  he  or  his  assigns  shall  be  entitled  to  a  lien  upon 
the  same  to  the  extent  of  the  amount  by  which  the  value  of  the  land  is  enhanced 
by  such  improvements;  or  shall  be  entitled  or  may  be  required  to  retain  the 
land  if  the  Coiui;  is  of  opinion  or  requires  that  this  should  be  done,  according 
as  may  under  all  circumstances  of  the  case  be  most  just,  making  compensation 
for  the  land,  if  retained,  as  the  Court  may  direct. 
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Jarvis  v.  London  Street  R.W.  Co. 

CosU — Scale  of— Action  Brought  in  Supreme  Court— Rtde  6 J^9— Recovery  by 
Plaintiff  at  Second  Trial  of  Amount  unthin  Competence  of  County  Court— 
Costs  of  First  Trial  Made  "Costs  in  the  Cause  to  the  Plaintiff's—Scale  of 
Costs  Applicaide  to  First  Trial. 

An  action  brought  in  the  Supreme  Court  of  Ontario  waa  difimiased  at  the 
first  trial.  Upon  motion  of  the  plaintiff,  a  new  trial  was  granted  by  an 
uppellate  Court,  which  ordered  ''that  the  costs  of  the  former  trial  and  of 
this  motion  be  costs  in  the  cause  to  the  plaintiff."  At  the  new  trial  there 
was  judgment  for  the  plaintiff  for  $400  and  "costs  to  be  taxed:" — 

Held — the  amount  of  the  judgment  being  within  the  proper  competence  of 
a  County  Court  and  no  or£r  to  the  contrary  having  been  made  fRule  649) 
— ^that  the  costs  of  the  first  trial,  as  well  as  of  the  second,  should  be  taxed 
on  the  scale  applicable  to  County  "Courts. 

Brotherton  v.  Metropolitan  District  Railway  Joint  Committee,  [1894]  1  Q.B.  666, 
applied. 

Avery  &  Son  v.  Parks  (1917),  38  O.L.R.  535,  39  O.L.R.  74,  distinguished. 

An  appeal  by  the  plaintiflf  from  the  certificate  of  the  Taxing 
OflScer  at  Toronto  of  his  ruling  that  the  plaintiff's  costs  of  the 
first  trial  of  this  action  should  be  taxed  upon  the  County  Court 
scale,  the  action  having  been  brought  in  the  Supreme  Court  of 
Ontario. 

September  11.  The  appeal  was  heard  by  Logib,  J.,  in 
Chambers. 

H.  F.  Parkinson,  for  the  plaintiff. 
H.  S.  White,  for  the  defendant. 

September  12.  Logie,  J.: — It  was  agreed  on  the  argument 
that  the  sole  question  to  be  determined  here  was  whether  the  costs 
of  the  first  trial  should  be  on  the  County  Court  scale  or  on  that 
of  the  Supreme  Court  of  Ontario. 

.The  action  was  brought  in  the  Supreme  Court  of  Ontario  for 
damages  for  negligence,  and  was  dismissed  at  the  first  trial. 

On  appeal  to  the  Appellate  Division  it  was  held  that  there 
should  be  a  new  trial,  and  the  order  of  the  Appellate  Division  as 
to  costs  was  "that  the  costs  of  the  former  trial  and  of  this  motion 
be  costs  in  the  cause  to  the  plaintiff:"  Jarvis  v.  London  Street 
R.W.  Co.  (1919),  45  O.L.R.  167,  48  D.L.R.  61. 

At  the  second  trial  there  was  a  verdict  for  the  plaintiff  for  $400 
— a  sum  admittedly  within  the  jurisdiction  of  a  Coimty  Court. 
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^^!^'  The  trial  Judge's  entry  of  this  verdict  was:  "$400  and  costs 

^        to  be  taxed." 

Jabvis  Rule  649  (formerly  Rule  1132)  provides. — 

LoraoN  "Where  an  action  of  the  proper  competence  of  a  County 

Stoeet  Court  is  brought  in  the  Supreme  Court  .  .  .  and  the  Judge 
makes  no  order  to  the  contrary  the  plaintiff  shall  recover  only 
County  Court  costs.    .    .    .'* 

An  order  for  payment  of  costs  simplidter  does  not  preclude  an 
inquiry  as  to  the  scale  properly  applicable:  Re  Forsier  (1898), 
18  P.R.  65. 

The  proper  scale  as  to  the  second  trial  is  admittedly  the 
County  Court  scale.  Why  should*  there  be  any  difference  as  to 
the  first? 

The  plaintiff  contends  that  the  effect  of  the  order  of  the  Appel- 
late Division  is  to  give  him  these  costs  on  the  Supreme  Court  scale 
and  that  these  should  be  paid  without  reference  to  Rule  649.  I 
cannot  agree.  What  are  "costs  in  the  cause?"  The  present 
Chief  Justice  of  the  Common  Pleas,  in  1900,  in  Dickerson  v. 
Raddiffe,  19  P.R.  223,  held  that  where  an  interlocutory  order  in 
an  action  directs  that  the  costs  of  certain  proceedings  shall  be 
"costs  in  the  cause"  that  is  not  a  final  disposition  of  such  costs 
in  favour  of  the  party  who  shall  succeed  in  the  action,  but  merely 
puts  these  costs  in  the  same  position  as  any  other  of  the  ordinary 
costs  of  the  action,  that  is,  leaves  them  to  the  discretion  of  the 
trial  Judge;  subject  of  course  to  the  Rules  of  Court  and  any 
express  statutory  provisions. 

This  was  followed  m  Murr  v.  Squire  (1900),  19  P.R.  237,  by  the 
late  Mr.  Justice  Rose,  who  held  that  costs  made  costs  in  the  cause 
were  subject  to  the  disposition  of  the  trial  Judge,  aad  under  the 
judgment  there  in  question  were  not  to  be  taxed  to  the  plaintiff. 

In  the  last  case  reference  was  made  to  the  case  of  Brotherion  v. 
Metropolitan  Districl  Railway  Joint  Committee,  [1894]  1  Q.B.  666. 
That  was  an  action  for  false  imprisonment,  which  was  tried  twice. 
On  the  first  trial  the  trial  Judge  directed  a  verdict  for  the  defendant. 
On  application  to  the  Court  of  Appeal  that  verdict  was  set  aside 
and  a  new  trial  ordered,  "the  costs  of  the  former  trial  to  abide  the 
result  of  the  new  trial."  On  the  case  going  down  again  for  trial, 
the  jury  found  a  verdict  for  the  plaintiff  for  one  farthing  damages, 
and  the  trial  Judge  refused  to  give  the  plaintiff  a  certificate  for 
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costs.    The  plaintiflF  again  applied  for  a  new  trial,  which  was 
refiised. 

The  Master  of  the  Rolls,  upon  the  defendant  asking  for 
directions  as  to  costs,  said : — 

"The  part  of  the  order  in  question  related  to  costs  only — 
to  the  costs  of  the  first  trial.  It  says,  in  effect,  that  the  result 
with  regard  to  the  costs  of  the  first  trial  is  to  be  the  same  as  the 
result  of  the  second  trial  with  regard  to  the  costs  of  that  trial. 
It  seems  to  me  clear  that  the  'result'  as  used  in  that  order  means 
the  result  of  the  second  trial  so  far  as  costs  are  concerned.  If 
the  result  of  the  second  trial  is  that  the  plaintiff  has  no  costs  of 
that,  then  the  same  result  must  follow  as  to  the  first  trial." 

Avery  &  Son  v.  Parks  (1917),  38  O.L.R.  535,  39  O.L.R.  74, 
35  D.L.R.  74,  cited  by  Mr.  Parkinson,  is  not  in  pomt,  as  it  was 
there  held  that  the  order  for  immediate  payment  of  costs,  without 
waiting  to  know  the  amount  of  damages  to  be  paid,  was  "an  order 
to  the  contrary"  within  the  meaning  of  the  Rule. 

I  thiok  the  reasoning  in  the  BrotherUm  case  applies  here, 
particularly  as  it  has  been  held  (Mcllhargey  v.  Queen  (1911), 
2  O.W.N.  916),  that  Rule  649  applies  only  to  costs  up  to  judgment 
— which  these  costs  are. 

In  effect,  by  the  direction  of  the  Appellate  Division,  the  costs 
of  the  first  trial  were  ordered  to  abide  the  result  of  the  cause — 
to  the  plaintiff  it  is  true — but  still  to  abide  the  result. 

The  result  of  the  cause  was  a  verdict  for  the  plaintiff  within  the 
competence  of  the  County  Court,  and  the  words  "in  the  cause" 
imply  not  only  the  party  who  is  to  pay  them  in  the  final  result 
of  the  action,  if  he  is  not  mentioned,  but  also  the  scale  upon  which 
they  are  payable. 

No  order  to  the  contrary  having  been  made,  this  scale  is  the 
County  Court  scale. 

Motion  dismisaed  with  costs. 


LocSe.J. 

1919 
Jarvib 

V, 

London 
' Street 
R.W.  Co. 
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^  [APPELLATE  DIVISION.] 

Sept.  29. 

Walker  v.  Martin. 

Motor  Vehides  Act — Injury  to  Person  on  Foot  in  Highway  by  Motor  Vehicle 
Driven  by  Daughter  of  Owner— Negligence  of  Driver— LiahiJiiiy  amort  from 
Provisions  of  Act — Vehicle  in  Possession  of  Daughter  without  Consent  of 
Father— ''Person  in  the  Employ  of  the  Owner"— R.S.O.  1914,  ch,  207, 
sec,  19,  08  Amended  by  7  Geo,  V,  ch.  49,  sec,  14, 

The  judgment  of  Mastkn,  J.,  46  O.L.R.  604,  was  affirmed. 

Held,  that  the  defendant  V.M.,  the  daughter  of  the  defendant  E.E.M.,  was 
answerable  in  damages  for  the  plaintiff's  injuries  altogether  apart  from  any 
of  the  provisions  of  the  Motor  Vehicles  Act,  R.S.O.  1914,  ch.  207;  and,  if 
that  were  not  so,  she  alone,  and  not  her  father,  was  liable  under  the  pro- 
visions of  the  Act — she  being  in  possession  of  his  vehicle  without  his  consent, 
express  or  implied,  and  not  being  a  person  in  his  employment,  within  the 
meaning  of  sec.  19  of  the  Act,  as  amended  by  (1917)  7  Geo.  V.  ch.  49,  sec.  14. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Masten,  J., 
45  O.L.R.  504;  dismissing  the  action  as  against  the  defendant 
Edward  E.  Martin. 

September  29.    The  appeal  was  heard  by  Meredith,  C.J.C.P.,  ^ 
RiDDELL,  Latchford,  and  Middleton,  JJ. 

Shirley  Denisoh,  K.C.,  for  the  appellant,  argued  that  the 
evidence  shewed  that  the  car  used  by  the  defendant  Vivian 
Martin,  which  caused  the  injury  to  the  plaintiff,  was  used  with  the 
knowledge  and  consent,  or  at  least  with  the  implied  consent,  of 
the  defendant  Edward  E.  Martin,  the  owner  of  the  car.  The 
evidence  further  shewed  that  Vivian  was  a  person  in  her  father's 
employ.  On  this  latter  point  counsel  referred  to  Hirshman  v. 
Bed  (1916),  38  O.L.R.  40,  at  p.  47,  and  to  File  v.  Unger  (1900),  27  • 
A.R.  468. 

George  Lynch-Staunton,  K.C.,  and  W,  H,  Bamum,  for  the 
defendant  Edward  E.  Martin,  the  respondent,  were  not  called 
upon. 

At  the  conclusion  of  the  argument  for  the  appellant,  the 
judgment  of  the  Court  was  delivered  by  Meredith,  C.J.C.P.: — 
The  learned  tiial  Judge  did  not  find  that  the  plaintiff's  injury- 
was  caused  by  any  violation  of  the  Motor  Vehicles  Act,  nor  can 
I  so  find;  and  without  such  a  finding  this  appeal  fails. 
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The  accident  seems  to  have  been  caused  by  the  too  common 
faults  of  a  young  driver,  a  want  of  thought  of  pedestrians'  diffi- 
culties and  dangers,  and  a  lack  of  regard  for  their  rights.  The 
driver  could  and  should  have  let  the  plaintiff  pass  in  safety;  and 
she  is,  as  I  can  but  find,  answerable  in  damages  for  the  plaintiff's 
injuries  altogether  apart  from  any  of  the  provisions  of  the  Act. 

But,  if  that  be  not  so,  then  also  I  agree  with  the  trial  Judge 
that  she  alone  is  liable  under  the  provisions  of  the  Act.- 

The  owner  of  the  vehicle  is  not  responsible  for  violations  of  the 
Act  when  the  vehicle  causing  the  injury  is  in  the  possession  of 
some  other  person — ^not  being  a  person  in  his  employment — without 
his  consent,  expressed  or  implied.* 

I  agree  with  the  trial  Judge  that  the  daughter,  20  years  of  age, 
though  living  in  her  father's  house,  was  not  a  ''person  in  the 
employ  "  of  her  father.  The  enactment  must  be  given  the  meaning 
which  its  words  ordinarily  convey;  and  I  am  sure  that  it  would 
be  a  surprise  to  those  who  passed  the  Act,  as  well  as  to  nearly  all 
who  are  boupd  by  it,  to  learn  that  every  child  is  a  person  in  the 
employment  of  his  or  her  father,  or  in  his  service:  the  Act  means 
some  one  really  employed. 

Nor  can  I  differ  from  the  trial  Judge  in  his  finding  that  here 
the  daughter  was  diiving  the  car  without  her  father's  consent: 
she  and  he  and  her  mother  testified  that  she  was  driving  it  not 
only  without  his  consent  but  in  disobedience  to  his  orders.  Some 
of  the  circumstances  pointed  to  a  consent,  expressed  or  implied, 
but  they  are  not  enough  to  warrant  a  finding  here  contrary  to 
that  of  the  trial  Judge. 

The  appeal  is  dismissed. 

Appeal  dismissed  with  costs. 


App.  Div. 
1919 

Walker 

MABTm. 

Meredith, 
CJ.C.P. 


♦See  sec.  19  of  the  Motor  Vehicles  Act,  R.S.O.  1914,  ch.  207,  as  amended 
by  (1917)  7  Geo.  V.  ch.  49,  sec.  14. 
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1919  [APPELLATE  DIVISION.] 

Sept.  29.  Stevenson  v.  Toronto  Board  op  Education. 

Schools — Garment  oj  PupU  Taken  from  Cloak-room — LiabUUy  of  Board  of 
Education  for  Loss — Negligence. 

Boards  of  Education  are  not  insurers  of  school  children's  clothing:  they  are 
responsible  for  its  loss  or  injury  only  when  it  is  caused  by  their  negligence — 
that  is,  their  want  of  reasonable  care,  the  care  which  ia  ordinarily  ^en  in 
similar  circumstances. 

In  this  case,  where  a  pupil  at  a  school  left  her  coat  in  the  cloak-room,  and  it 
was  taken  therefrom  by  some  person  unknown,  it  was  held,  that  no  want  of 
reasonable  care  was  proved. 

SembUf  the  case  would  be  different  if  experience  had  shewn  the  cloak-room 
to  be  an  unsafe  place. 

An  appeal  by  the  defendants  from  the  judgment  of  the  First 
Division  Court  of  the  County  of  York  in  favour  of  the  plaintiflF, 
the  father  of  a  pupil  at  one  of  the  schools  (the  Jarvis  Street  Col- 
legiate Institute)  under  the  defendants'  control,  in  an  action  to 
recover  damages  for  the  loss  of  a  coat  which  was  placed  by  the 
pupil  in  one  of  the"  cloak-rooms  of  the  school  and  taken  therefrom 
by  some  person  unknown. 

September  29,  The  appeal  was  heard  by  Meredith,  CJ.C.P^, 
RiDDBLL,  Latchford,  and  Middleton,  JJ. 

E.  P.  Brown,  for  the  appellants,  contended  that  they  could 
not  be  held  liable  for  the  loss  of  the  coat.  [He  was  stopped  by 
the  Court.] 

G.  T.  Wahhj  for  the  plaintiflF,  respondent,  argued  that  the 
defendants  were  bailees  for  valuable  consideration,  and  should 
have  used  reasonable  care  in  safeguarding  the  children's  clothing. 
This,  counsel  submitted,  they  had  not  done.  The  open  door  to 
the  cloak-room,  its  proximity  to  the  street,  the  lack  of  lockers  in 
which  to  keep  the  clothing,  and  the  lack  of  guardians  of  the  coats, 
were  all  evidences  of  lack  of  reasonable  care.  Under  the  High 
Schools  Act,  R.S.O.  1914,  ch.  268,  sec.  24  (d),  the  defendants  were 
bound  to  provide  suitable  equipment.  He  contended  that  this 
cloak-room  came  under  the  term  "equipment,"  and  was  not 
suitable  for  the  purpose  for  which  it  was  mtended. 

At  the  conclusion  of  the  argument  for  the  respondent,  the 
judgment  of  the  Court  was  delivered  by  Meredith,  C.J.C.P.: — 
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Boards  of  Education  are  not  insurers  of  school  children's  clothing: 
they  are  responsible  for  its  loss  or  injury  only  when  the  loss  or 
injury  is  caused  by  their  negligence;  that  is,  their  want  of  reason- 
able care,  the  care  which  is  ordinarily  taken  under  similar  circum- 
stances. 

Theie  was  no  want  of  reasonable  care  proved  in  this  case. 

The  Board  provided  two  rooms,  the  one  for  girls  and  the  other 
for  boys,  conveniently  situated,  where  they  respectively  might 
leave  their  over-clothing  during  school-hours. 

The  plaintiff's  daughter  hung  her  overcoat  in  the  giils'  room, 
on  going  into  school:  it  was  gone  when  she  sought  it  on  going 
out. 

There  is  no  evidence  of  any  kind  shewing  how  or  when  or  by 
whom  the  coat  was  taken  from  the  cloak-room.  That  it  was 
taken  by  a  thief,  not  connected  with  the  school  in  any  way,  seems 
improbable. 

The  cloak-room  in  which  it  was  put  by  the  girl  was  well  within 
the  school-building.  An  outer  door,  and  in  one  way  a  vestibule 
and  an  inner  door,  had  to  be  passed  through,  then  a  hall,  and  then 
another  hall  had  to  be  entered,  and  the  cloak-room  door  passed 
through;  and  doors  opening  from  class-rooms  in  one  of  the  halls 
had  also  to  be  passed,  before  the  cloak-room  could  be  entered 
from  without. 

No  one  has  suggested  any  better  feasible  means  of  accom- 
modation for  the  pupils  in  this  respect. 

The  case  would  be  different  if  experience  had  proved  the 
cloak-room  in  question  an  unsafe  place.  To  the  contraiy  it  was 
said  that  only  one  similar  loss  had  occurred  in  15  years,  and  that 
very  few  thefts  had  been  committed  in  all  Toronto's  public  schools 
at  any  time.  Very  petty  thefts  of  a  few  street-car  tickets  or 
"small  change"  do  not  bear  materially  on  the  question  involved 
in  this  case:  it  may  be  that  such  things  are  to  some  extent  insepar- 
able from  such  congregations  of  many  children;  it  may  be  that 
there  must  always  be  some  who  lack  the  moral  power  to  resist  an 
impulse  to  take  such  things  when  opportunity  tempts  them.  The 
remedy  is  not  in  costlier  cloak-rooms  or  detectives  or  watchmen, 
it  is  in  taking  more  care  of  the  coppers  and  car-tickets,  not  need- 
lessly putting  them  in  the  double  danger  of  loss  and  of  temptation 
to  the  weak.    There  was  no  evidence  of  any  better  or  other  method 
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in  use  in  other  schools;  and  that  which  was  adopted  in  the  school 
in  question,  every  one  knows,  is  that  which  has  long  been  in 
general  use. 

I  cannot  find  negligence  of  the  defendants  in  any  of  the  facts 
proved;  and  so,  whether  the  cloak  in  question  was  stolen  by  some 
one  not  connected,  or  by  some  one  connected,  with  the  school, 
or  was  first  taken  by  some  other  pupil  by  mistake  or  otherwise 
without  intention  to  steal  it,  I  cannot  find  that  the  defendants 
are  answerable  in  damages  for  its  loss;  and,  therefore,  would 
allow  this  appeal  and  direct  that  this  action  be  dismissed. 

Appeal  allowed  wiOi  costs. 


1919 
Oct.  8. 


[APPELLATE  DIVISION.] 
Re  Lyons  and  McVeity. 


Landlord  and  Tenant — Lease  for  I4.  Months — Rent  Payable  Monthly — Tenant 
Overhdding  and  Paying  Herd  Monthly — Tenancy  from  Year  to  Year — 
"  Term  of  Years^* — Payment  of  Rent  to  Municipality,  Taxes  being  in  Arrear 

L.  leased  land  to  M.  for  a  term  of  14  months,  at  a  fixed  sum  for  rent  payable 
every  month.  M.  went  into  possession,  and  when  the  term  ended  remained 
in  possession,  without  a  new  lease  or  agreement,  stiQ  paying  rent  monthly: — 

Held  (Latchford,  J.,  dissenting),  that  M.  was  a  tenant  from  year  to  year. 

Right  V.  Darby  <1786),  1  T.R.  169,  and  Young  v.  Bank  of  Nova  Scotia  (1915), 
34  O.L.R.  176,  applied  and  followed. 

Per  RiDDELL,  J. : — ^The  landlord,  allowing  the  taxes  to  be  in  arrear,  must  be 
considered  to  have  known  that  the  rent  might  be  paid  to  the  municipality 
and  to  have  impliedly  agreed  that  payments  made  to  the  municipiality 
should  be  regarded  as  payments  to  himself. 

In  order  to  have  a  "term  of  years"  it  is  not  necessary  to  have  a  year,  nor  any 
part  of  a  year,  mentioned — so  long  as  the  term  is  certain,  it  is  what  is  techni- 
cally called  a  "term  of  years." 

Per  Latchford,  J.: — No  word  in  the  lease  pointed  to  a  yearly  tenancy; 
the  term  itself  was  expressly  measured  in  months;  the  rent  fell  due  at  tne 
end  of  each  month,  and  was  paid  month  by  month.  To  imply  a  renewal 
from  year  to  year  would  be  to  assume  a  characteristic  which  never  had 
existed.  The  tenancy  being  by  the  month,  only  a  term  from  month  to 
month  could  be  properly  implied. 

f^ 

Appeal  by  Lyons,  the  landlord,  from  an  order  of  the  Judge  of 

the  County  Court  of  the  County  of  Carleton,  dismissing  the 
appellant's  application,  under  the  overholding  tenants  provisions 
of  the  Landlord  and  Tenant  Act,  R.S.O.  1914,  ch.  155,  for  a  sum- 
mary order  for  possession  of  premises  demised  to  McVeity  for  a 
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term  of  14  months.    McVeity  continued  in  possession  after  the         ^^^^ 
expiry  of  the  term;  and  the  question  was,  whether,  as  held  by  the         Rb 
County  Court  Judge,  McVeity  was  a  tenant  from  year  to  year,         j^^^ 
or,  as  the  landlord  contended,  from  month  to  month.    Treating    McVeiit. 
McVeity  as  a  tenant  from  month  to  month,  the  landlord  gave  him 
notice  to  quit  at  the  end  of  a  month,  and  then  proceeded  against 
him  as  an  overholding  tenant. 

June  9.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
RiDBELL  and  Latchford,  JJ.,  and  Ferguson,  J.A. 

S.  Clark,  for  the  appellant,  argued  that  McVeity's  tenancy 
was  one  for  a  term  of  months,  terminable  on  a  month's  notice. 
The  rent  reserved  was  payable  monthly.  There  was  no  yearly 
tenancy  created  by  the  lease,  so  how  could  one  now  be  implied? 
Toun^  V.  Bank  of  Nova  Scotia  (1915),  34  O.L.R.  176,  23  D.L.R. 
8S4,  was  to  be  distinguished  from  the  present  case.  In  the 
Young  case  a  yearly  rental  was  reserved.  In  order  to  have  a 
yearly  tenancy,  the  tenant  must  pay  rent  referable  to  a  year  or- 
some  aliquot  part  of  a  year:  Richardson  v.  Langridge  (1811), 
4  Taunt.  128.  In  support  of  his  contention  that  there  was  no 
yearly  tenancy,  counsel  referred  to  Halsbury's  Laws  of  England, 
vol.  18,  p.  440,  para.  906;  Foa's  Relationship  of  Landlord  and 
Tenant,  5th  ed.,  pp.  386,  387;  Richardson  v.  Urban  Mutual  Fire 
Insurance  Co,  (1916),  28  D.L.R.  12;  Eastman  v.  Richards  (1898), 
3  Terr.  L.R.  73;  S.C.,  sub  nom,  Eastman  v.  Richard  &  Co,  (1899), 
29  Can.  S.C.R.  438;  Towne  v.  Campbell  (1847),  3  C.B.  921; 
Braythwayte  v.  Hitchcock  (1842),  10  M.  &  W.  494;  Hately  v. 
Myers  (1901),  96  HI.  App.  217,  at  p.  223;  Brown  v.  Kayser  (1884), 
60  Wis.  1;  Hammon  v.  Douglas  (1872),  50  Mo.  434;  Aiirour  on 
Real  Proi)erty,  2nd  ed.,  p.  139;  Gear  on  Law  of  Landlord  and 
Tenant  (1888),  sec.  31, 

r.  R,  Ferguson,  for  the  tenant,  respondent,  contended  that, 
the  term  being  more  than  a  year,  it  was  technically  a  yearly 
tenancy,  and  upon  the  tepant  holding  over  and  paying  rent,  the 
tenancy  became  one  from  year  to  year,  and  it  required  six  months 
notice  to  terminate  it:  Youn^  v.  Bank  of  Nova  Scotia,  supra; 
Woodfall  on  Landlord  and  Tenant,  19th  ed.,  p.  257;  Dougal  v. 
McCarthy,  [1893]  1  Q.B.  736.  Richardson  v.  Langridge  did  not 
apply. 

11—46  O.L.B. 
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October  3.  Meredith,  CJ.C.P. : — ^The  question  involved  in 
this  case  is  whether  the  overholding  tenant  became  a  tenant  from 
month  to  month  or  from  year  to  year. 

The  origin  of  the  tenancy  was  a  term  of  14  months,  of  residential 
property,  the  rent  payable  monthly;  and  dming  the  overholding 
— of  nearly  three  years — ^the  rent  has  been  paid  monthly,  or  on  a 
monthly  basis,  *^to,  and  with  the  consent  of,  the, landlord." 

The  law  in  the  case  of  overholding  seems  to  be  yet  that  pto- 
nomiced  by  Lord  Mansfield  in  the  case  of  Right  v.  Darby  (1786), 
1  T.R.  159,  162,  in  these?  words:  "If  there  be  a  lease  for  a  year, 
and  by  consent  of  both  parties  the  tenant  continue  in  possession 
afterwards,  the  law  implies  a  tacit  renovation  of  the  contract. 
They  are  supposed  to  have  renewed  the  oldagr'eement,  which 
was  to  hold  for  a  year:"  see  also  D<mgal  v.  McCarthy,  [1893] 
1  Q.B.  736]  Oakley  v.  Monck  (1866),  L.R.  1  Ex.  159;  Wedd  v. 
Porter,  [1916]  2  K.B.  91;  and  Croft  v.  WiUiam  F.  Blay  Limited, 
[1919]  1  Ch.  277. 

But,  it  need  hardly  be  said,  the  supposition  does  not  hold 
good  against  proof,  direct  or  circumstantial,  to  the  contrary. 
It  is  the  agreement  of  the  parties,  not  the  dictation  of  Court  or 
Judge,  which  governs. 

The  mere  fact  that  the  rent  was  payable,  and  was  paid,  monthly, 
is  met  by  the  fact  that  it  was  so  when  the  term  was  one  of  more 
than  a  year — 14  months;  and  the  character  of  the  property  and 
length  of  possession  are  rather  against  than  in  favour  of  the 
contention  fdr  a  monthly  tenancy. 

The  presumption  of  a  tenancy  from  year  to  year  is  not  displaced, 
but  seems  to  me  to  be  strengthened  rather,  by  the  evidence. 

I  am,  accordingly,  in  agreement  with  the  Coimty  Court  Judge 
in  his  ruling  against  the  landlord's  contention,  and  in  favour  of 
dismissing  this  appeal. 


Fergtjson,  J.A.,  agreed  with  Meredith,  CJ.C.P. 

RiDDELL,  J. : — This  appeal  is  solely  upon  a  question  as  to  what 
tenancy  McVeity  has  in  the  lands  in  question. 

Under  a  lease  made  by  the  landlord,  Lyons,  to  McVeity,  for 
a  term  of  14  months,  at  a  fixed  sum  per  month  for  rent,  McVeity 
went  into  possession  of  the  lands  in  question.    The  lease  coming 


Digitized  by 


Google 


XLVI.] 


ONTARIO  LAW  REPORTS. 


151 


to  an  end,  he  remained  in  possession  without  assent  or  dissent  of 
the  landlord,  and  without  any  agreement  for  a  continuation  of 
his  lease — ^this,  of  course,  made  him  a  tenant  by  sufferance: 
Simkin  v.  Ashurst  (1834),  1  CM.  &  R.  261;  Woodfall  on  Landlord 
and  Tenant,  19th  ed.,  p.  270. 

The  taxes  being  left  unpaid,  the  mimicipality,  exercising  its 
right  under  the  statute,  called  upon  the  tenant  to  pay  his  rent  to 
the  municipality,  and  the  tenant  did  pay  one  or  more  instalments 
of  rent  based  upon  the  amount  payable  monthly  under  the  lease. 

Two  questions  would  arise:  first,  whether  this  compulsory 
payment  of  pent  had  the  same  effect  as  though  the  rent  had  been 
paid  and  accepted  by  the  landlord;  second,  assuming  that  this 
firet  question  is  answered  in  the  affinnative,  what  is  the  result? 

First:  I  have  no  doubt  that  the  landlord,  allowing  the  taxes 
to  be  in  arrear,  must  be  held  to  have  known  that  the  rent  might 
be  paid  to  the  city,  and  that  he  must  be  held  to  have  impliedly 
agreed  that  such  payments  should  be  considered  as  payments  to 
himself. 

Second:  it  is  clear  law  that  when  a  tenant  holds  over  after  the 
expiration  of  his  lease  the  acceptance  of  rent  by  the  landlord 
makes  him  a  tenant — ^he  is  now  no  longer  a  tenant  at  sufferance 
nor  a  mere  tenant  at  will. 

There  have  been  many  dicta  as  to  the  position  of  a  tenant  so 
overholding  after  his  payment  of  rent.  For  example.  Lord 
Denman  in  Johnson  v.  Churchwardens  of  St.  Peter  Hereford  (1836), 
4  A.  &  E.  620,  at  p.  626,  says:  "Where  premises  are  held  on  by 
the  same  tenant  of  the  same  landlord,  after  the  expiration  of  a 
lease  of  them,  granted  to  the  former  by  the  latter,  without  a  new 
contract,  the  law  will  imply  an  agreement  to  hold  on  the  same 
terms."  Lord  Kenyon  in  Doe  dem.  Rigge  v.  Bell  (1793),  5  T.R. 
471,  at  p.  472,  says:  "So  where  a  tenant  holds  over  after  the 
expiration  of  his  term,  without  having  entered  into  any  new 
contract,  he  holds  upon  the  former  terms." 

But  these  are  general  statem^ents.  It  is  not  doubted  that  there 
is  another  general  rule,  and  that  is  where  a  tenant  holds  over  after 
a  term  of  years.  There  on  payment  of  rent  he  becomes  a  tenant 
from  year  to  year,  and  the  question  arises  whether  that  rule  applies 
in  the  present  case.  I  think  it  does.  In  Young  v.  Bank  of  Nova 
Scotia,  34  O.L.R.  176,  at  p.  179, 23  D.L.R.  864,  at  p.  856,  the  import- 
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ant  cases  are  cited,  and  a  quotation  is  nxade  from  the  judgment  of 
Lord  Ellenborough  in  Doe  dem.  Brune  v.  Prideaux  (1808),  10  East 
158,  where  he  says  (p.  187):  "If  no  other  tenancy  appear,  the 
presumption  is  that  that  tenancy  was  from  year  to  year."  This 
decision  of  Lord  Ellenborough's  has  never  been  questioned,  so 
far  as  I  can  find.  The  latest  case  which  I  have  found  is  Morgan 
V.  WiUiam  Harrison  Limited,  [1907]  2  Ch.  137,  at  p.  143. 

Had  the  lease  in  the  present  instance  mentioned  a  yearly 
rental,  although  payable  monthly,  the  case  of  Young  v.  Bank  of 
Nova  Scotia  would  be  conclusive  in  favour  of  the  tenant,  as  in 
that  case  the  term  was  18  months.  In  order  to  have  a  "term  of 
years"  it  is  not  necessary  to  have  a  year,  nor,  I  think,  any  part 
of  a  year,  mentioned.  Littleton,  in  speaking  of  a  tenant  for  years, 
says:  "Tenant  for  terme  of  yeares  is  where  a  man  letteth  (lou 
home  lessa)  lands  or  tenements  to  another  for  terme  of  certaine 
yeares,  after  the  number  of  yeares  that  is  accorded  between  the 
lessor  and  the  lessee:"  Co.  Litt.,  book  1, 43.  b.  But,  in  discussing 
the  rights  and  duties  of  a  tenant  for  years,  he  includes  the  case 
of  a  lease  for  half  a  year,  or  a  quarter  of  a  year,  etc. ;  and  I  think, 
so  long  as  the  term  is  certain,  it  is  what  is  technically  called  a 
"term  of  years."  I  am  unable  to  distinguish  the  case  of  Young 
V.  Bank  of  Nova  Scotia  and  the  present  case  in  any  real  essential. 

The  case  of  Croft  v.  WiUiam  F.  Blay  Limited  (1919),  35  Times 
L.R.  265,  [1919]  1  Ch.  277,  contains  a  discussion  which  is  helpful 
in  some  particulars,  but  which  cannot  be  called  conclusive.  Some 
stress  was  laid  on  Richardson  v.  Langridge,  4  Taunt.  128,  which 
was  supposed  to  lay  down  the  principle  that  the  tenant  must  pay 
rent  referable  to  a  year  or  some  aUquot  part  of  a  year;  but,  when 
that  case  is  examined,  it  is  plainly  not  upon  the  present  point  at 
all,  but  it  is  upon  the  point  as  to  the  original  tenancy,  which  was 
agreed.  I  am  unable,  without  making  too  subtle  a  distinction, 
to  recognise  a  real  difference  between  such  a  case  as  the  present 
and  other  cases  which  have  been  cited,  and  am  of  opinion  that 
this  appeal  should  be  dismissed  with  costs. 


Latchford,  J.  (dissenting): — In  cases  without  number  from 
Rightv.  Darby  (1786),  1  T.R.  159,ithasbeenheld  that  where  a  tenant 
in  possession  of  land  under  a  lease  for  a  year  or  a  number  of  years, 
or  a  year  and  an  aliquot  part  of  a  year,  holds  over  at  the  expiration 
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of  his  term,  by  the  lessor's  consent  or  with  his  acquiescence,  there     ^PP-  ^^* 

is,  in  the  absence  of  express  agreement,  or  circumstances  from        

which  a  new  agreement  can  properly  be  inferred,  a  renovation  of       lSws 
the  original  lease,  so  far  as  its  provisions  are  applicable,  with  the         and 
Ksnlt  that  a  new  tenancy  from  year  to  year,  with  all  the  incidents        c^ty. 
of  such  a  tenancy,  is  regarded  as  subsisting.    Nor,  as  pointed  out    i^*<**>«i.  J. 
by  Buller,  J.,  in  Right  v.  Darby,  at  p.  163,  is  this  rule  of  law  appli- 
cable to  lands  only,  and  not  to  the  case  of  houses.    "There  is  no 
ground,"  he  says,  "for  that  distinction.    The  reason  of  it  is,  that 
the  agreement"  (the  lease)  "is  a  letting  for  a  year  at  an  annual 
rent;  then  if  the  parties  consent  to  go  on  after  that  time^  it  is  a 
letting  from  year  to  year." 

D(mgal  v.  McCarthy,  [1893]  1  Q.B.  736,  relied  on  by  the  respond- 
ent, merely  restates  the  law.  The  lease  in  that  case  was  for  a 
year  at  a  yearly  rental,  payable  quarterly.  It  was  held  by  implica- 
tion that  the  tenants  had  consented  to  remain  in  possession  as 
tenants  from  year  to  year. 

No  case  was  cited  on  behalf  of  the  respondent,  and  I  ventiu^ 
to  say  that  no  case  of  authority  can  be  found,  where  an  original 
term  of  a  definite  number  of  months,  at  a  monthly  rental  payable 
month  by  month,  as  in  the  present  case,  has,  when  the  tenant 
overheld  and  rent  was  paid  and  accepted  monthly,  been  held  to 
have  constituted  a  tenancy  from  year  to  year.  A  letting  even  by 
the  quarter  has  not  been  regarded  as  extended  into  a  tenancy  from 
year  to  year. 

In  Wilkinson  v.  Hall  (1837),  3  Bing.  N.C.  508,  an  allegation 
that  the  defendant  held  premises  as  a  tenant  for  a  term  of  years 
was  declared  not  to  be  made  out  by  proof  that  he  held  by  the 
quarter.  Vaughan,  J.,  observes  (p.  533):  "Looking  at  this 
agreement,  I  can  see  nothing  in  it  that  points  to  a  yearly  taking; 
on  the  contrary,  the  reservation  of  rent,  and  other  stipulations, 
plainly  shew  that  the  letting  was  by  the  quarter  only." 

No  word  used  in  the  lease  to  the  respondent  points  to  a  yearly 
tenancy.  On  the  other  hand,  the  term  itself  is  expressly  measured 
in  months.  The  rental  fell  due  at  the  end  of  each  month,  and  was 
.paid  month  by  month.'  To  imply  a  renewal  from  year  to  year 
would  be  to  assuine  a  continuation  of  a  characteristic  that  never 
had  existence.  The  tenancy  being  by  the  months  only  a  term  from 
month  to  month  could  be  properly  implied  by  the  learned  County 


Digitized  by 


Google 


1 


154 

1919 

Re 
Lyons 

AND   ' 

McVbity. 
UtohfoKd.J. 


ONTARIO  LAW  REPORTS. 


[vol. 


Court  Judge.  The  notice  to  quit  served  was  therefore  effective 
to  put  an  end  to  the  tenancy:  Doe  dem.  Parry  v.  Hazell  (1794),' 
1  Esp.  94 — "since  the  universal  understanding:"  O'Brien,  J.,  in 
Beamish  \.  Cox  (1886),  16  L.R.  Ir.  270,  276,  aflarmed  by  the  Lords 
Justices  of  Appeal,  t&.  458. 

I  would  therefore  allow  the  appeal  with  costs. 

Appeal  dismissed  (Latchford,  J.,  dissenting). 


1919 
Oct.  3. 


[APPELLATE  DIVISION.] 
Heron  v.  Coleman. 

Master  and  Servant — LiabUUy  of  Master  for  Negligence  of  Servant — Passenger 
in  Motor  Vehicle  Injured  by  Collision — Negligence  of  Driver — Finding 
of  Pact  of  Trial  Judge — Appeal — Hiring  of  Vehicle  and  Driver  from  Owner 
by  Contractor  for  Supply  of  Vehicles— Owner  of  Vehicle  Continuing  to  be 
Master — Status  of  Injured  Passenger — Quest  of  Another. 

The  plaintiff  was  a  passenger  in  a  motor  vehicle  owned  by  the  defendant, 
who  kept  such  vehicles  for  hire;  the  vehicle  came  into  collision  with  another 
vehicle  upon  a  highway,  and  the  plaintiff  was  injured: — 

Held^  upon  the  evidence,  that  th^  injury  was  caused  by  the  negligence  of  the 
driver  of  the  defendant's  car. 

Held,  also,  that  the  defendant  was  liable  to  the  plaintiff  in  damages,  not- 
withstanding that  the  vehicle  in  which  he  was  being  carried  was  supplied 
by  the  defendant  to  C.,  a  livery  stable  keeper,  who  had  contracted  to  carry 
the  guests  from  a  wedding  and  who  had  not  vehicles  of  his  own  sufficient 
for  the  purpose,  and  notwithstanding  that  the  plaintiff,  who  was  one  of  the 
guestSi  was  not  responsible  for  the  hire  of  the  car,  her  host  having  made  the 
contract  with  C. 

The  driver  did  not  become  the  servant  of  C,  but  remained  the  servant  of  the 
defendant,  and  the  defendant  was  responsible  for  his  servant's  negUgenoe. 

ConsolidaUd  Plate  Glass  Co.  of  Canada  v.  Caston  (1899),  29  Can.  S.CTR.  624, 
and  earlier  cases,  foUowed. 

Saunders  v.  CUy  of  Toronto  (1899),  2&  A.R.  265,  distinguished. 

Judgment  of  Logib,  J.,  affirmed. 

An  appeal  by  the  defendant  from  the  judgment  of  Logie,  J., 
at  the  trial,  in  favour  of  the  plaintiff. 

The  action  was  for  damages  for  injiuy  sustained  by  the  plaintiff 
by  the  overturning  of  the  defendant's  motor  vehicle,  in  which  the 
plaintiff  was  being  carried  as  a  passenger,  by  reason  of  the  n^Ii- 
gence  of  the  driver,  the  servant  of  the  defendant,  as  the  plaintiff 
alleged. 

One  CuUiton  had  agreed  to  furnish  vehicles  for  the  conveyance 
of  guests  from  a  wedding,  and,  not  having  vehicles  enough  of  his 
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own  for  the  purpose,  arranged  with  the  defendant  that  the  defend-         ^^ 
ant  should  furnish  some  of  the  vehicles  required.    The  plaintiff       Heron 
was  one  of  the  guests;  the  hire  of  the  vehicle  was  to  be  paid  for,     Coleman. 
not  by  her,  but  by  her  host.    She  was  in  one  of  the  defendant's 
vehicles  when  it  was  overturned  by  a  collision  with  another  car. 
The  trial  Judge  found  that  the  accident  was  caused  by  the  negli- 
gence of  the  driver  of  the  defendant's  car,  and  that  the  defendant 
was  liable;  he  assessed  the  damages  at  $800,  for  which  sum  and 
costs  judgment  was  entered  in  the  plaintiff's  favour. 

September  16.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
RiDDELL,  Latchford,  and  Middleton,  JJ. 

William  Proudfoot  jun.,  for  the  appellant,  argued  that  the 
learned  trial  Judge  erred  in  finding  negligence  on  the  part  of  the 
defendant.  He  should  rather  have  found  that  Pearson,  the  driver 
of  the  other  car,  was  negligent.  He  also  argued  that  the  evidence 
established  that  the  plaintiff  did  not  rent  the  automobile  from  the 
defendant;  there  was  no  privity  of  contract  between  the  plaintiff 
and  the  defendant;  smd  the  defendant  owed  no  duty  to  the  plaiatiff. 
The  automobile  in  which  the  plaintiff  was  being  carried  was  rented 
to  and  imder  the  control  of  Culliton,  and  the  defendant  was  in 
no  way  responsible  for  what  happened  while  the  car  was  in  Culli- 
ton's  possession:  Lane  v.  Cranddl  (1913),  10  D.L.R.  763;  Moore 
V.  British  Columbia  Electric  R.W.  Co,  (1916),  34  W.L.R.  469; 
Chnstie  v.  Richardson,  (1910),  1  O.W.N.  689,  15  O.W.R.  802; 
Bijaa  Motor  Parlors  v.  Keel  (1918),  39  D.L.R.  410;  Saunders  v. 
City  of  Toronto  (1899),  26  A.R.  265. 

6.  S.  Hodgson,  for  the  plaintiff,  respondent,  contended  that  the 
learned  Judge's  finding  in  regard  to  negligence  was  correct.  The 
defendant  was  in  control  of  the  driver  at  the  time  of  the  accident, 
and  consequently  responsible:  Berringer  v.  Great  Eastern  R.W.  Co. 
(1879),  4  C.P.D.  163;  Addison's  Law  of  Torts,  8th  ed.,  p.  442; 
BretherUm  v.  Wood  (1821),  3  Brod.  &  Bmg.  54;  Austin  v.  Great 
Western  R.W.  Co.  (1867),  L.R.  2  Q.B.  442. 

Proudfoot,  in  reply. 

October  3.  Middleton,  J. : — ^The  plaintiff  was  a  passenger  in 
an  automobile  owned  by  the  defendant,  who  carries  on  a  livery 
business.    The  car  came  into  collision  with  another  automobile 
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^^iQiQ^^      and  was  overturned,  and  the  plaintifif  suffered  injury.    The  trial 

Judge  has  found,  and  we  agree  with  him,  that  the  accident  was 

^^^^       caused  by  the  negligence  of  the  driver  of  the  car^  the  defendant's 
Coleman,     servant,  and  has  awarded  $800  damages  and  costs. 
Middioton,j.  One  Culliton,  who  was  in  the  livery  business,  was  called  upon 

to  supply  vehicles  to  convey  guests  from  a  wedding.  He  had  not 
suflScient  vehicles  of  his  own;  and,  under  some  general  under- 
standing with  the  defendant,  as  the  defendant  says,  he  "ordered 
these  two  rigs  to  go  to  that  address  and  get  those  people."  Cole- 
man's drivers  went  with  his  cars,  and  it  is  not  suggested  that  CuUi- 
•  ton  in  any  way  assumed  control  of  the  cars  or  interfered  with  the 
drivers. 

It  is  contended  that  the  driver  became  the  servant  of  Culliton, 
and  that  he,  and  not  Coleman,  must  be  held  liable  for  the  driver's 
negligence. 

The  leading  case  of  Quarman  v.  Burnett  (1840),  6  M.  &  W. 
499,  509,  states:  "Upon  the  principle  that  quifadt  per  aliumfacit 
per  se,  the  master  is  responsible  for  the  acts  of  his  servant;  and  that 
person  is  undoubtedly  liable,  who  stood  in  the  relation  of  master 
to  the  wrongdoer — ^he  who  had  selected  him  as  his  servant,  from 
the  knowledge  of  or  belief  in  his  skill  and  care,  and  who  could 
remove  him  for  misconduct,  and  whose  orders  he  was  bound  to 
receive  and  obey." 

As  pointed  out  in  that  case,  the  liability  as  master  must  cease 
when  the  relation  of  master  and  serva^  ceases;  but,  on  the  facts 
here,  the  defendant  was  always  the  master.  He  selected  the 
driver,  and  the  driver  was  to  be  paid  by  him,  and  he  alone  had  the 
judgment  as  to  his  fitness  and  the  right  to  dismiss.  The  driver 
went  by  his  orders  to  aid  Culliton  in  discharging  the  engagement 
to  supply  carriages  for  the  wedding,  but  in  so  doing  the  driver  was 
still  Coleman's  servant. 

All  this  is  in  accordance  with  the  earlier  case  of  Laugher  v. 
Painter  (1826),  5  B.  &  C.  547,  where  it  is  pointed  out  that  in 
order  that  the  master  should  escape  it  is  not  enough  that  some 
other  person  should  have  some  limited  right  to  give  instructions — 
that  other  must  actually  be  made  the  master.  "The  coachman 
.  .  .  cannot  be  the  servant  of  both.  He  is  the  servant  of  the  one 
or  the  other,  but  not  the  servant  of  the  one  and  the  other"  (p.558). 

The  Supreme  Court  of  Canada  in  Consolidated  Plate  GUlss  Co. 
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qf  Canada  v.  Castan    (1899),  29  Can.  S.C.R.  624,  adopts  these     ^^^^^'''' 

cases  as  a  correct  statement  of  the  law,  the  Chief  Justice  saying        

(p.  627):  "A  fair  and  reasonable  test  to  apply,  is  this:  Could  the       Heron 
hirer  have  himself  taken  absolute  control  of  the  vehicle,  horse     Coleman. 
and  harness,  taking  it  altogether  out  of  the  possession  of  the    Middieton,  J. 
driver?" 

The  answer  may  be  fou^d  in  Donovan  v.  Laing  Wharton  and 
Down  Construction  Syndicate,  [1893]  1  Q.B.  629,  where  Bowen, 
L  J.,  says  (p.  634) :  "  If  a  man  lets  out  a  carriage  on  hire  to  another, 
he  in  no  sense  places  the  coachman  imder  the  control  of  the  hirer, 
except  that  the  latter  may  indicate  the  destination  to  which  he 
wishes  to  be  driven.  The  coachman  does  not  become  the  servant 
of  the  person  he  is  driving;  and  if  the  coachman  acts  wrongly,  the 
hirer  can  only  complain  to  the  owner  of  the  carriage." 

There  seems  to  be  no  room  for  doubt  upon  these  and  many 
otiier  cases. 

In  Saunders  y.  City  of  Toronto,  26  A.R.  266,  relied  on  by  Mr. 
Proudfoot,  there  was  an  attempt  to  make  the  city  corporation 
liable  for  the  negligence  of  a  teamster  employed  to  remove  refuse 
from  the  streets.  The  man  owned  his  horse  and  cart,  and 
the  finding  was  that  he  was  an  independent  contractor,  and  not  a 
servant.  The  question  was  quite  distinct  from  that  which  here 
arises  but  the  Court  adopts  as  the  test  that  proposed  by  Bowen, 
LJ.,  "the  right  to  exercise  the  power  of  control." 

The  appeal  should  be  dismissed  with  costs. 

RiDDELL  and  Latchford,  JJ.,  agreed  with  Middleton,  J. 

Meredith,  C.  J.C.P.  : — I  agree  with  my  brother  Middleton  that 
this  appeal  should  be  dismissed  on  the  grounds  stated  by  him: 
that  the  accident  was  caused  by  the  negligence  of  the  driver  of  the 
car  owned  by  the  defendant;  that  the  driver  was  at  the  time  the 
servant  of  the  defendant;  and  that  he  owed  to  the  plaintiff  the  duty 
to  drive  with  care:  but  I  desire,  and  feel  bound,  to  add:  that  Mr. 
Proudfoot's  thorough  and  persuasive  argument  caused  some 
doubt  in  my  mind  as  to  the  accuracy  of  the  judgment  appealed 
against  in  two  respects;  subsequent  consideration  has  removed 
those  doubts. 

I  am  quite  in  agreement  with  him  in  his  contention  that  it  does 
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not  necessarily  follow  that  because,  in  approaching  each  other, 
the  defendant's  car  was  on  the  left  hand  side  of  the  other  car, 
and  that  the  other  car  had  the  right  of  way,  the  driver 
of  the  defendant's  car  is  alone  blamable  for  the  collision  of 
the  cars.  To  entitle  a  driver  to  the  benefit  of  the  right  of  way 
he  must  be  in  the  right  place  at  the  right  time  under  proper  con- 
ditions: if  he  is  driving  at  an  excessive  rate  of  speed,  and  that 
negligence  on  his  part  is  the  real  cause  of  the  accident,  a  claim  for 
the  benefits  of  the  right  of  way  cannot  help  him:  or  if  he  fail  to 
give  warning  of  his  approach,  and  that  neglect  is  the  cause  of  the 
accident,  any  claim  to  the  benefits  of  the  right  of  way  iij  out  of 
the  question. 

But,  upon  the  evidence  adduced  at  the  trial,  it  cannot  be  foimd 
here,  contrary  to  the  findings  of  the  trial  Judge,  that  any  such 
negligence  was  really  the  cause  of  the  accident:  that  the  other  car 
was  negligently  at  the  place  of  the  accident  when  it  happened. 
It  seems  rather  to  have  been,  as  the  trial  Judge  found,  a  case  of 
the  driver  of  the  defendant's  car  failing  to  observe  the  rule  as  to 
the  right  of  way  and  thereby  causing  the  accident. 

The  other  question  is  always  a  troublesome  one.  I  cannot 
think  that  any  one  could  have  intended  to  lay  it  down  as  a  rule 
of  law  that  in  all  cases  of  hiring  of  a  cab  the  hirer  has  no  control 
over  the  driver  except  as  to  the  place  whither  he  is  to  be  driven; 
the  very  purpose  of  the  hiring  may  prove  a  right  in  the  hirer  to 
give  orders  as  to  speed,  stops,  directions  of  travelling,  and  other 
things.  But  in  the  case  of  "cabby"  and  ''fare"  ordinarily  there 
is  no  liability  on  the  part  of  the  fare  for  injuries  caused  by  the 
cabby's  negligence. 

That,  however,,  is  not  this  case:  it  presents  a  more  difficult 
question.  Although  the  car  in  which  the  plaintiff  was  when 
injured  was  the  defendant's  car,  driven  by  a  servant  employed 
by  him  as  a  driver,  at  the  time  of  the  accident  it  was  being  used 
by  another  cab-owner  in  the  performance  of  his  contract  for  the 
carriage  of  wjedding-guests;  and  the  case  hinges  upon  the  proper 
answer  to  the  question:  What  were  his  rights  pver  car  and  driver 
under  the  contract  by  which  he  had  the  use  of  them  in  the  per- 
formance of  his  contract  to  convey  the  wedding  guests? 

If,  as  was  said  by  some  one  in  evidence,  car  and  driver  were 
"rented"  to  the  other  cab-owner,  then  he,  and  not  the  defendant, 
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should  be  held  responsible  for  the  negligent  act  of  the  servant, 
because  in  that  case  for  the  time  of  the  "renting**  the  servant 
would  be  his,  subject  to  his  orders,  his  services  paid  for  in  the  rent, 
and  subject  to  discharge  by  the  "tenant"  from  this  limited  service. 

But  I  cannot  find  that  that  was  really  the  nature  of  the  con- 
tract between  the  two  cab-owners:  I  look  upon  it  rather  as  another 
cabby  called  in  to  do  the  work  which  the  first  cabby  undertook 
and  was  not  able  to  do  altogether  with  his  own  cabs,  but  was  able 
to  do  with  his  own  and  such  others  as  he  might  be  obliged  to 
call  to  his  aid:  the  usual  course  in  such  cases. 

And,  in  such  circumstances,  the  driver  would  be  the  cab- 
owner's  servant,  not  temporarily  the  servant  of  the  contractor  for 
the  carriage  of  the  wedding-guests. 

Then,  it  being,  as  I  think  it  was,  his  duty  to  carry  the  plaintiff 
86  she  was  being  carried  at  the  time  of  the  accident,  he  is  liable  in 
damages  for  the  injuries  sustained  by  her  through  his  servant's 
negligence:  and  none  the  less  because  her  fare  was  not  paid  by 
herself,  but  was  paid  by  the  host  of  the  wedding-party  or  for  him 
paid  by  the  contractor,  who  was  repaid  or  to  be  repaid  by  him. 

Whether  liability  exists  also  by  reason  of  the  ownership  Jof 
the  car  alone,  under  sec.  9  of  the  Motor  Vehicles  Act,  wasjnot 
argued  and  need  not  be  considered. 
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Appeal  dismissed  with  costs. 
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1919  [APPELLATE  DIVISIONJ 

Oo?!'  Catalano  a  Sansone  v.  Cuneo  Fruit  and  Importing  Co. 

Sale  of  Goods— Contract  for  Supply  of  Pruii — Representation  as  to  Quality  and 
Size — Warranty — Breach — Damages — Deduction  from  Contract-^price — 
Ascertainment  of  Amount  to  he  Deducted— Value — Estimate — Resale  of 
Goods  by  Purchaser  on  same  Warranty — Allowances  to  Subvendees — Payment 
into  Court — Rule  S08 — Costs— -Offer  before  Action — Appeal  and  Cross- 
appeal. 

The  defendants  bought  from  the  plaintiffs  700  crates  of  peaches;  the  peaches 
were  to  be  of  a  specified  size  ana  quality;  the  plaintiffs  sued  for  the  contract- 
price  of  the  peaches,  and  the  defendants  set  up  that  the  peaches  were  not 
as  agreed: — 

Held,  upon  the  evidence,  that  there  was  a  representation  and  warranty,  that 
the  warranty  was  broken,  and  that  the  defendants  were  entitled  to  a  reduc- 
tion in  the  contract-price. 

The  abatement  in  price  to  be  allowed  was  the  amount  by  which  the  value 
of  the  subject-matter  was  reduced  by  reason  of  the  breach. 

Mondel  v.  Sted  (1841),  8  M.  &  W.  858,  followed. 

It  was  the  actual  reduction  in  the  value  of  the  goods  which  must  be-considered, 
not  an  estimate  made  by  either  party. 

The  price  obtainable  for  goods  is  strong  evidence  of  the  actual  value,  though 
it  may  not  be  conclusive. 

Taking  the  gross  amount  realised  by  the  defendants  from  sales  to  customers, 
less  the  amount  of  an  allowance  made  to  certain  of  the  customers  by  reason 
of  the  defects  in  the  fruit,  and  deducting  the  sum  so  arrived  at  from  the 
amount  the  defendants  would  have  realised  had  the  peaches  been  as  they 
were  represented,  the  balance  was  the  sum  to  be  deducted  from  the  contract- 
price. 

Damages  may  be  given  for  the  liability  which  the  purchaser  has  incurred 
by  selling  the  goods  on  the  same  warranty  as  that  on  which  he  bought. 

Dingle  v.  Hare  (1859),  7  C.  B.  N.S.  145,  and  Randall  v.  R^per  (1858),  E.B.  & 
E.  84,  followed. 

A  Divisional  Court  of  the  Appellate  Division  (Meb£21>ith,  C.  J.C.P.,  dubitanle), 
found  the  amount  to  which  the  plaintiffs  were  entitled,  after  making  the 
specified  deduction,  to  be  $709.  Before  action,  at  the  time  when  it  became 
apparent  that  the  peaches  were  not  up  to  warranty,  the  defendants  sent  the 
plaintiffs  a  sum  of  $740.25,  asking  the  plaintiffs  to  accept  it  in  full, 
out  the  plaintiffs  rejected  it.  The  defendants  paid  $781.08  into  Court 
with  their  defence: — 

Held,  that  the  defendants  were  not  bound  by  their  estimate  of  what  was  due, 
and  were  not  prejudiced  by  the  payment  into  Court,  the  amount  not  having 
been  accepted  by  the  plaintiffs  m  full :  Rule  308. 

The  plaintiffs  having  recovered  less  than  the  amount  paid  into  Court,  should 

gay  the  costs  of  the  action  subsequent  to  the  payment  in:  they  were  offered 
efore  action  more  than  they  were  entitled  to,  and  they  should  have  no  costs 
of  the  action  before  the  date  of  pajrment  in. 
The  trial  Judge  had  found  the  plaintiffs  entitled  to  recover  $746.37;  both 
parties  appealed  from  his  juoMgment;  and  in  the  result  the  defendants 
succeeded  in  both  appeals:  the  plaintiffs  should  therefore  pay  the  defendants' 
costs  of  both. 

An  action  for  the  price  of  goods  sold  and  delivered;  and  a 
counterclaim  by  the  defendants  for  damages  for  loss  of  profits. 

The  action  and  counterclaim  were  tried  by  Kelly,  J.,  without 
a  jury,  at  a  London  sittings. 
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R.  S.  Robertson,  for  the  plaintiffs. 
D.  B.  Goodman,  for  the  defendants. 

April  2.  Kelly,  J. :— On  the  30th  August,  1918,  the  plaintiffs, 
whose  business  is  in  London,  Ontario,  sold  to  the  defendants,  who 
cany  on  business  in  Toronto  as  wholesale  fruit-dealers,  700  crates 
of  peaches  at  $1.67  per  crate,  f.o.b.  London.  This  was  part  of  a 
car-load  of  peaches  which  the  plaintiffs  purchased  in  Detroit  a 
day  or  two  previously.  Sansone,  of  the  plaintiff  firm,  was  in 
Toronto  on  the  30th  August,  and  there  made  the  sale  to  the 
defendants. 

The  unloading  of  the  car  in  London  was  then  in  progress; 
and,  on  making  the  sale,  Sansone  telephoned  to  London  and  gave 
instructions  that  the  car  with  700  crates  be  sent  on  to  Toronto 
for  the  defendants.  The  car  arrived  in  Toronto  on  the  afternoon 
of  Saturday  the  31st  August,  Sansone  not  having  then  returned  to 
London. 

The  fact  that  the  following  Monday  was  a  legal  holiday,  on 
which,  as  well  as  on  the  1st  September  (Sunday),  the  fruit  or  a 
greater  part  of  it  would  require  to  be  held  unsold,  entered  into 
consideration  when  the  sale  was  made. 

The  action  is  to  recover  $1,169,  the  price  of  the  consignment. 
The  defendants  in  answer  set  up  that  the  goods  were  not  as 
represented  and  agreed  by  the  vendors — ^that  the  plaintiffs  failed 
to  deliver  peaches  of  the  size  and  quality  represented  and  con- 
tracted for. 

I  do  not  attempt  to  set  out  all  the  material  parts  of  the  evidence : 
while  it  is  not  altogether  satisfactory  from  the  standpoint  of  either 
of  the  parties,  I  nevertheless  find  that  the  plaintiffs  represented 
and  agreed  that  the  goods  were  of  a  specified  size  and  quality,  and 
that  what  was  delivered  did  not  meet  the  specifications  of  the 
contract  in  these  respects.  Sansone  may  have  been,  and  perhaps 
was,  satisfied  that  what  the  car  contained  would  correspond  in 
size  and  quality  with  what  he  agreed  to  sell.  He  had  not  seen  the 
fruit  except  from  such  observations  as  he  had  been  able  to  make  in 
an  examination  of  the  loaded  car  at  Detroit.  In  the  course  of 
negotiations  for  sale  at  the  defendants'  place  of  business,  the 
defendants  drew  Sansone's  attention  to  and  shewed  him  peaches  of 
the  defendants  then  in  their  possession;  and  the  kind,  size,  and 
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quality  of  what  the  plaintiffs  agreed  to  sell  were  fixed  by  a  reference 
thereto,  in  addition  to  their  being  otherwise  described  and  repre- 
sented by  Sansone.  The  goods  delivered  fell  far  short  of  being 
up  to  the  grade  of  those  so  shewn  by  the  defendants  or  of  those 
otherwise  represented  by  Sansone.  A  very  substantial  part  of  the 
consignment  was  inferior  in  size:  the  fruit  was  black  inside  and  of 
poor  quality,  and  otherwise  was  so  defective  as  to  detract  from  its 
value  and  render  it  unsaleable  to  advantage. 

Not  a  little  importance  was  attached  to  an  allegation  by  the 
defendants  that  when  the  goods  arrived  in  Toronto  the  "bridging" 
or  supports  by  which  the  crates  were  held  in  place  while  in  transit 
from  London  (a  large  portion  of  the  original  consignment  having 
been  there  taken  from  the  car)  were  so  broken  and  out  of  place  as 
to  permit  of  the  crates  being  thrown  aroimd  and  broken  and  the 
contents  thus  damaged.  There  is  no  evidence  imposing  on  the 
plaintiffs  any  liability  for  any  such  happening.  The  purchase  was 
made  f  .o.b.  London.  There  is  imcontradicted  evidence  that  when  the 
car  and  its  contents  were  made  ready  for  shipment  from  London  to 
Toronto  the  crates  were  properly  supported  and  the  "bridging" 
in  good  order.  The  defence  cannot  rest  on  the  want  of  protection 
in  not  properly  supporting  the  crates  in  the  car.  The  condition  of 
the  fruit  was  not  however  due  to  that  cause.  On  the  day  the  car 
arrived  in  Toronto  (Saturday  the  31st  August),  the  deffendants 
sold  several  crates  of  the  fruit  to  a  cuptomer  who  took  delivery 
from  the  car.  On  Monday  a  smaller  number  was  sold  in  a  similar 
manner;  and  on  the  two  days  following  other  sales  were  made. 
The  inferior  quality  and  condition,  not  to  speak  of  the  objection- 
able size,  became  apparent  as  customers  attempted  to  make  use 
of  their  purchases,  and  from  several  quarters  came  demands  upon 
the  defendants  to  accept  a  return  of  the  goods  or  to  make  an 
allowance  for  the  inferior  quaUty.  The  defendants  then  com- 
municated to  the  plaintiffs  at  London  their  own  dissatisfaction, 
and  threatened  to  return  the  goods;  they  were  met  by  a  request 
not  to  do  so;  and  an  offer  of  an  allowance  was  made,  which  the 
defendants  considered  inadequate.  The  goods  were  of  perishable 
quality,  and  the  defendants  continued  to  dispose  of  the  remaining 
part  of  the  consignment  as  best  they  could,  treating  themselves 
as  the  plaintiffs'  agents  for  sale  and  charging  a  commission  for 
effecting  sales.    In  their  defence-affidavit  they  claim  to  be  indebted 
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in  respect  of  tiiis  transaction  to  the  extent  of  $813.08  only;  and, 
being  entitled  to  a  credit  of  $32  from  the  plaintiffs  in  respect  of 
another  transaction  (which  the  plaintiffs  at  the  trial  admitted 
to  be  correct),  they  brought  into  Court  with  their  defence  $781.08 
(the  difference  between  $813.08  and  the  said  $32)  in  full  satis- 
faction of  the  plaintiffs'  claim.  The  charges  on  which  this  sum  is 
arrived  at  were  made  on  the  basis  of  the  defendants  having  acted 
simply  as  the  plaintiffs'  agents  for  the  sale  of  the  goods;  and  by 
way  of  countei*claim  they  claim  damages,  to  which  at  the  trial  it 
was  argued  that  they  were  entitled,  for  profit  they  would  have 
made  had  the  goods  answered  in  quality  and  size  what  was  repre- 
sented by  the  defendants.  They  cannot  consistently  play  the 
double  rdle  of  (1)  agents  for  sale  and  entitled  to  a  commission  for 
making  sales,  and  (2)  purchasers  entitled  to  damages  for  loss 
of  profits  they  would  have  made  had  the*  goods  been  according  to 
contract. 

On  the  evidence  I  think  their  statement  (exhibit  15)  at  the 
trial  fairly  represents  their  liability;  and  this  is  borne  out  by  the 
evidence  of  the  various  sales  and  of  the  prices  they  procured -from 
purchasers.  It  is  probably  that,  if  they  were  treated  as  purchasers 
outright,  with  a  right  to  claim  against  the  vendors  for  breach  of 
contract  in  not  supplying  the  goods  according  to  contract  and  for 
consequent  damage,  the  result  might  have  been  more  favourable 
to  the  defendants.  But  they  chose  to  treat  themselves  as  agents 
for  sale  when  the  plaintiffs  refused  to  take  back  the  goods. 

There  will  be  judgment  in  the  plaintiffs'  favour  for  $746.37  and 
interest  from  the  time  of  payment  in  by  the  defendants  and  costs 
of  the  action  to  that  time;  the  defendants  to  have  costs  against 
the  plaintiffs  from  that  time,  to  be  set  off  against  the  plaintiffs' 
judgment.  The  moneys  in  Court  and  any  interest  accrued  thereon 
to  be  paid  out  on  the  plaintiffs'  judgment,  and  the  balance,  if  any, 
to  the  defendants. 
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The  plaintiffs  and  the  defendants  both  Appealed  from  the 
judgment  of  Kelly,  J. 

September    17.    The    appeals    were    heard    by    Meredith, 
C.J.C.P.,  KiDDELL,  Latchford,  and  Middleton,  JJ. 
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R.  S,  Robertson,  for  the  plaintiflFs,  argued  that  the  learned 
Judge  erred  in  making  allowances  to  the  defendants  on  the  bads 
of  the  ptoceeds  of  sales  said  to  have  been  made  by  them;  that  the 
Judge's  finding  as  to  inferior  quality  was  wrong;  and  that  the 
Judge  should  not  have  allowed  for  broken  boxes. 

D.  B.  Goodman,  for  the  defendants,  contended  that  the  plain- 
tiffs had  been  allowed  more  than  they  were  entitled  to,  and  that 
the  defendants  were  entitled  to  damages  on  their  counterclaim. 
The.  learned  Judge  had  erred  in  finding'  that  the  defendants  had 
treated  themselves  as  agents  for  sale,  thus  precluding  them  from 
being  entitled  to  damages  for  loss  of  profits  they  would  have  made 
had  the  goods  been  according  to  contract. 

Robertson,  in  reply. 


October  3.  Riddell,  J.: — ^The  plaintiflFs  are  a  firm  of  fruit- 
merchants,  carrying  on  business  in  London,  Ontario;  the  defend- 
ants are  wholesale  fruit-dealers,  carrying  on  business  in  Toronto, 
who  bought  700  crates  of  peaches  from  the  plaintiflFs  in  Toronto, 
the  peaches  to  be  of  a  specified  size  and  quality.  The. plaintiffs 
sue  for  the  price  of  the  peaches,  and  the  defendants  set  up  as  a 
partial  defence  that  the  peaches  were  not  as  agreed.  The  learned 
trial  Judge  gave  effect  to  the  contention  of  the  defendants,  and 
directed  judgment  to  be  entered  for  the  plaintiffs  for  $746.37,  a  sum 
considerably  less  than  the  amount  sued  for.  Neither  party  is 
satisfied  with  this  adjudication,  and  both  appeal. 

I  agree  with  the  conclusion  of  my  learned  brother  Kelly  that 
the  defendants  are  entitled  to  a  reduction  in  the  contract-price, 
that  there  was  a  representation  and  warranty,  and  that  the  warranty 
was  broken;  indeed  this  was  not  seriously  contested  in  the 
argument.  The  whole  question  is  as  to  the  amount  of  the  reduc- 
tion to  be  allowed. 

Whatever  may  have  been  the  earlier  rule,  since  Mondel  v. 
Steel  (1841),  8  M.  &  W.  858,  the  decisions  have  been  uniform  that 
the  abatement  of  the  price  to  be  allowed  on  a  breach  of  warranty 
is  the  amoimt  by  which  the  subject-matter  is  worth  less  by  reason 
of  the  breach  of  contract:  c/.  Davis  v.  Hedges  (1871),  L.R.  6  Q.B. 
687. 

Again,  it  is  the  actual  reduction  in  value  of  the  goods  which 
must  be  considered,  not  an  estimate  made  by  either  party,  however 
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cogent  such  an  estimate  may  be  as  evidence  against  him  who 
makes  it.  It  cannot  (in  the  absence  of  estoppel  or  special  circum- 
stances) determine  the  rights  of  the  parties. 

Admittedly  the  method  pinsued  by  the  learned  trial  Judge  is  not 
the  correct  one,  and  it  is  oin*  duty  to  find  the  true  amount  by  the 
legal  method. 

While  it  may  not  be  quite  conclusive,  the  price  obtainable  for 
goods  is  strong  evidences  of  the  actual  value,  and  in  case  of  doubt 
may  be  practically  conclusive. 

The  plaintiff  Sansone  admits  that,  had  the  peaches  been  good 
(as  they  were  warranted  to  be),  the  defendants  could  have  obtained 
S2.15  to  $2.25  per  box,  or  at  the  time  he  was  able  to  market 
them  some  10  or  15  cents  lower.  Consequently,  according  to 
this  evidence,  the  value  of  the  goods,  if  they  were  as  they  should 
have  been,  would  be  at  least  $2;  the  defendants'  president  says  $2 
to  $2.15  or  $2.25;  the  witness  Saso  says  $2.15  to  $2.25;  Badalato, 
$2.15  to  $2.25. 

It  is,  I  think,  fairly  proved  that  the  selling  price  of  these 
peaches,  as  they^  should  have  been,  was  at  least  $2  per  box. 

When  the  peaches  arrived,  Culotta,  the  president  of  the 
defendants,  opened  the  car  and  found  a  number  of  broken  boxes. 
He  closed  the  car  again,  and  notified  Sansone,  asking  him  to  come 
over  and  examine  the  peaches  with  him.  Sansone  declined,  said 
he  was  busy,  and,  "You  go  ahead  with  the  peaches  .  .  .  you 
will  find  the  peaches  all  right."  Culotta  said,  "I  will  go  ahead 
with  the  peaches,"  and  added,  "If  the  peaches  turn  out  bad, 
damaged,  you  have  got  to  nmke  it  right."  Sansone  said,  "Go 
ahead."  Culotta  did  not  go  back  to  the  car,  but  proceeded  to  sell 
the  peaches,  getting  them  out  of  the  car,  a  load  or  two  at  a  time, 
as  they  were  needed.  After  selling  a  quantity,  the  quality  and 
sizes  were  found  wrong,  and  finally,  after  selling  about  450  boxes, 
the  defendants  tried  to  sell  the  remaining  250  boxes  by  auction. 
Failing  in  that,  they  sold  at  from  40  to  70  cents  a  box. 

There  can  be  no  pretence  that  the  defendants  did  not  use  their 
best  endeavours  to  sell  the  fruit  to  the  best  advantage;  and  the 
price  realised  may  fairly  be  taken  as  the  actual  value,  subject  to 
what  is  said  hereafter  as  to  claims  by  purchasers  from  the  defend- 
ants. 

1^-46  O.L.B. 
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The  gross  amount  realised  was  $1,023.60;  but  the  defendants 
were  obliged  to  make  an  allowance  to  certain  of  their  customers 
by  reason  of  the  defects  in  the  fruit,  in  all  S69.35^  znaking  the  net 
proceeds  $954.26.  Had  the  peaches  been  as  they  were  represented, 
the  amount  would  have  been  at  least  $1,400.  The  defendants 
then  are  damaged  $445.75,  but  of  this  $17.75  is  due  to  damaged 
boxes,  for  which  the  plaintiffs  are  not  responsible:  therefore,  at 
least  $428  must  be  deducted  from  the  purchase-price. 

Such  cases  as  Dingle  v.  Hare  (1859),  7  C.B.N.S.  145,  and 
Randall  v.  Raper  (1858),  E.B.  &  E.  84,  shew  that  a  jury  might 
give  damages  for  the  liability  the  piu-chaser  has  incurred  by- 
selling  the  goods  on  the  same  warranty  as  that  on  which  he  had 
bought,  and  that  even  if  claims  by  purchasers  from  him  had  not 
been  paid.  As  is  said  by  Crompton,  J.,  in  Randall  v.  Raper,  at 
pp.  90,  91:  "It  is  quite  clear  to  m.e  that  .  .  .  the  liability 
of  the  plaintiffs  to  pay  their  sub-vendees  would  be  a  proper  item 
in  estimating  the  damages.  In  an  action  for  breach  of  contract 
you  can  recover  only  once;  and  the  action  accrues  at  the  moment 
when  the  breach  occurs.  A  liability  to  payment,  which  has  been 
incurred  by  a  plaintiff  in  consequence  of  the  breach  of  a  defendant's 
contract,  may  well  form  a  part  of  the  damages,  though  it  may  be 
difficult  to  estim.ate  them." 

In  a  proper  case  that  should  or  might  be  done,  but  here  all 
claims  made  by  the  sub-vendees  have  been  paid,  and  I  have 
allowed  them  in  determining  the  actual  value  of  the  peaches. 

There  does  not  seem  to  be  any  probability  of  further  claims 
being  made,  and  we  have  no  evidence  of  any  sales  that  might 
result  in  claims — we  should,  I  think,  not  take  anything  purely 
hypothetical  into  account. 

The  method  here  pursued  seems  to  meet  the  approval  of 
Byles,  J.:  Dingle  v.  Hare,  7  C.B.N.S.  at  p.  160. 

The  defendants  are  also  entitled  to  an  admitted  set-off  of  $32, 
thus  reducing  the  claim  of  the  plaintiffs  by  $460,  and  making  the 
amount  to  which  they  are  entitled  ($1,169  less  $460)  $709,  which 
is  $72.07  less  than  the  amoimt  paid  into  Court — this  sum  of 
$72.07  the  defendants  should  have. 

It  remains  to  consider  what,  if  any,  effect  should  be  given  to 
an  offer  of  the  defendants  which  was  refused  by  the  plaintiffs. 

When  it  became  apparent  that  the  peaches  were  not  up  to 
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irarranty,  the  defendants  sent  a  sum  of  J740.25,  asking  the 
plaintiffs  to  accept  it  in  full.  It  seems  doubtful  on  the  evidence 
whether  this  offer  was  formally  without  prejudice;  but,  in  any 
event,  it  is  evidence  only — cogent  evidence  perhaps,  but  only 
evidence.  Had  the  plaintiffs  accepted  this,  as  the  result 
shews  they  should  have,  the  matter  would  have  been  settled; 
but,  having  rejected  it,  they  cannot  claim  that  the  defendants  are 
in  a  worse  legal  position  in  fact  than  they  would  have  been  ^^ith- 
out  it. 

Then  comes  the  aflSdavit  on  appearance  and  the  statement  of 
defence  shewing  that  the  defendants  thought  that  they  were 
liable  for  $781.08.  If  the  plaintiffs  had  accepted  these  figures, 
the  action  would  have  ended;  but,  as  they  did  not,  the  defendants 
are  not  boimd  by  their  estimate.  Cogent  evidence,  indeed,  but 
only  evidence. 

The  amoimt,  J781.08,  was  paid  into  Court,  but  that  is  not 
prejudicial  to  the  defendants,  not  being  accepted  in  full:  Rule 
308;  Barrie  v.  Tcrronio  and  Niagara  Power  Co.  (1905),  11  O.L.R.  48. 

The  plaintiffs  have  recovered  less  than  the  amount  paid  into 
Court — ^they  should  pay  the  costs  of  the  action  subsequent  to  the 
payment  in:  they  were  offered  before  action  more  than  they  were 
entitled  to,  and  they  should  have  no  costs  of  the  action  before 
that  time. 

As  to  the  costs  of  appeal,  it  is  true  that  the  damages  were 
estimated  on  a  wrong  principle,  but  an  appeal  is  not  an  appeal 
against  the  reasons  for  a  judgment,  it  is  from  the  judgment  itself. 
The  respondent  is  always  entitled  to  support  a  judgment  on  any 
ground.  The  plaintiffs  fail  on  both  the  appeal  and  cross-appeal, 
the  defendants  succeed  in  both,  and  the  plaintiffs  should  pay  the 
costs  of  both. 

The  judgment  should  be  that  the  defendants  receive  out  of 
Court  from  the  moneys  paid  in  the  said  sum  of  $72.07,  also  the 
amount  of  their  costs  from  and  after  the  payment  into  Court  and 
including  the  appeal  and  cross-appeal;  if  the  amount  in  Court  is 
not  sufficient  to  pay  the  sum  of  $72.07  and  these  costs,  the  plaintiffs 
will  pay  the  balance;  if  there  be  any  balance  in  Coiui;  after  the 
payment  of  $72.07  and  these  costs,  the  plaintiffs  will  receive  it. 
PowM  V.  Vickera  Sons  &  Maxim  Umiied,  [1907]  1  K.B.  71; 
Best  V.  Oshome  (1896),  12  Times  L.R.  419. 
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Latchford  and  Middleton,  JJ.,  agreed  with  Riddell,  J. 

Meredith,  C.J.C.P.: — I  should  have  been  better  satisfied  that 
justice  had  been  done  in  the  contest  between  the  parties  at  the 
trial  of  this  action,  if  the  learned  trial  Judge  had  accepted,  and 
given  effect  to,  the  defendants'  own  estimation  and  account  of 
their  damages  set  out  in  their  affidavit  filed  in  this  action  with 
their  appearance  in  it,  and  upon  which  they  were  allowed  to 
contest  the  plaintiffs'  claim;  and  I  should  now  be  better  satisfied 
if  the  judgment  of  this  Court  were  to  be  based  upon  that  estimation 
and  accoimt,  instead  of  awarding  them  as  damages  an  amount 
considerably  greater;  and  the  more  so  as  the  defendants,  in  the 
first  place,  volimtarily  offered,  and  sent  their  cheque  to  the 
plamtiffs  for,  1908.50  in  settlement  of  the  whole  matter. 

There  can  be  no  doubt  about  the  proper  measure  of  damages  in 
such  a  case  as  this:  it  is:  "the  estimated  loss  directly  and  naturally 
resulting  in  the  ordinary  course  of  events  from  the  breach  of  the 
warranty." 

The  serious  difficulty  which  the  case  presents  on  the  question  of 
damages  is  caused  by  the  failure  of  the  parties  to  adduce  at  the 
trial  sufficient  evidence  to  enable  any  one  to  assess  the  damages 
with  any  degree  of  certainty. 

In  these  circumstances,  it  is  impossible  to  demonstrate  that 
any  of  the  three  estimations  now  before  us — ^that  of  the  defendants, 
that  of  the  trial  Judge,  and  that  of  my  brother  Riddell — ^is  either 
accurate  or  inaccurate;  and,  being  Unable  to  do  that,  I  do  not 
dissent  from,  but  join  with  the  other  members  of  the  Court  in 
accepting,  the  last-made  estimation,  and  giving  effect  to  the 
disposition  of  the  appeal  in  the  manner  proposed  by  my  brother 
Riddell  in  his  written  judgment,  which  we  have  all  had  the  benefit 
of  perusing  and  discussing. 


Judgment  bdow  varied  in  the  defendants'  favour. 
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Oct.  3. 
Davis  v.  Beggs. 

Principal  and  Agent — Ag€nt*8  Commission  on  Exchange  of  Properties — Action 
for—StattUe  of  Frauds,  sec.  IS  (6  Oeo.  V.  ch,  24,  sec,  19) — Amendm/eni  by 
8' Geo,  V.  ch,  20,  sec.  68 — Necessity  for  Agreement  in  Writing  "Separate 
from  Sale  Agreement"— Ojfer  and  Acceptance  on  one  Sheet  of  Paper — 
Acceptance  and  Agreement  to  Pay  Commission  under  one  Signature  of  Party 
Chaarged, 

An  agreement  for  the  exchange  of  lands  was  on  a  printed  form  on  one  side  of 
a  £eet  of  paper,  but  in  two  parts,  the  one  called  the  offer  and  the  other 
the  acceptance,  the  one  being  placed  immediately  above  the  other;  the 
lower  part  only  was  signed  by  the  defendant,  and  the  upper  was  signed 
only  by  the  person  witn  whom  the  defendant  was  making  the  exchange. 
The  upper  pao^  contained  a  clause  by  which  the  person  signing  was  to  pay 
"the  regular  commission;"  and  the  lower  part,  signed  by  the  defendant, 
contain^  the  words:  "I  agree  to  pay  a  commission  on  $26,000  at  2^ 
per  cent,  my  property  herein  mentioned  on  execution  of  this  agreement 
to  T.E.D.,"  the  plaintiff:— 

Hdd,  that  the  agreement  to  pay  the  plaintiff  a  commission  did  not  satisfy 
the  provisions  of  sec.  13  of  the  Statute  of  Frauds,  as  enacted  by  6  Geo.  V. 
ch.  24,  sec.  19,  and  amended  by  8  Geo.  V.  ch.  20,  sec.  68;  for  the  agreement 
was  not  in  writing  separate  from  the  sale  agreement;  and,  therefore,  an 
action  for  the  commission  could  not  be  maintained. 

Quaere,  whether  the  enactment  as  amended  required  that  the  agreement  should 
not  be  on  the  same  piece  of  paper  as  the  sale  agreement. 

An  appeal  by  the  defendant  from  the  judgment  of  Denton, 
Jun.  Co.  C.J.,  in  favour  of  the  plaintiff,  in  an  action  in  the  County 
Court  of  the  Coimty  of  York,  brought  by  a  land  agent  to  recover  a 
commission  upon  an  exchange  of  properties. 

In  the  written  offer  addressed  to  the  defendant  by  the  other 
party  to  the  exchange,  there  was  this  clause:  "I  agree  to  pay  the 
regular  commission  on  execution  of  agreement  hereof  on  total  sale 
of  my  property  herein  mentioned,  and  the  same  shall  form  part  of 
the  purchase-money."  This  offer  was  not  signed  by  the  defendant, 
but  only  by  the  other  party  to  the  exchange.  Below  the  offer  was 
written  an  acceptance  and  the  words:  "I  agree  to  pay  a  com- 
mission on  $26,000  at  2J^%  my  property  herein  mentioned  on 
execution  of  this  agreement  to  T.  E.  Davis,  and  the  same  shall 
form  part  of  the  purchase-money,  and  also  provided  sale  is  not 
closed  for  any  reason  whatever  no  commission  is  to  be  paid  or 
charged  .  .  ."  This  was  signed  by  the  defendant;  and  upon 
this  the  action  was  brought. 

Section  13  of  the  Statute  of  Frauds,  R.S.O.  1914,  ch.  102, 
enacted  by  6  Geo.  V.  ch.  24,  sec.  19,  reads  as  follows: — 
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^^^^  13. — (1)  No  action  shall  be  brought  to  charge  any  person  for 

Davis       the  payment  of  a  commission  or  other  remimeration  for  the  sale 

Beggb.       of  real  property  unless  the  agreement  upon  which  such  action 

shall  be  brought  shall  be  in  writing  and  signed  by  the  party  to  be 

charged  therewith  or  some  person  thereunto  by  him  lawfully 

authorised. 

(2)  This  section  shall  come  into  force  on  the  1st  day  of  January, 
1917. 

By  sec.  58  of  the  Statute  Law  Amendment  Act,  1918,  8  Geo. 
V.  ch.  20,  the  above  sec.  13  (1)  was  amended  by  inserting,  after 
the  word  "writing,"  the  words  "separate  from  the  sale  agree- 
ment." 

September  18.  The  appeal  was  heard  by  Meredith,  C.M.C.P., 
RiDDELL,  Latchford,  and  Middleton,  JJ. 

J.  Singer y  for  the  appellant,  argued  that  it  was  clear  from  the 
amendment  to  sec.  13  of  the  Statute  of  Frauds,  made  in  1918,  by 
8  Geo.  V.  ch.  20,  sec.  58,  that  the  plaintiff  could  not  succeed.  He 
referred  to  Silverman  v.  Legree  (1919),  45  O.L.R.  107,  47  D.L.R. 
713,  and  Wingrove  v.  Mapjdn  (1919),  16  O.W.N.  232. 

A.  A,  Macdonald,  for  the  plaintiff,  respondent,  contended  that 
the  upper  part  of  the  written  document  really  constituted  the  sale 
agreement;  that  the  lower  part  was  only  an  acceptance  of  an 
agreement  to  sell  contained  in  the  upper  part;  and,  consequently, 
that  the  agreement  to  pay  the  commission  could  be  said  to  be  in 
writing  separate  from  the  sale  agreement.  He  also  urged  that 
the  agreements  need  not  be  physically  separate. 

Singer  J  in  reply. 

October  3.  Meredith,  C.J.C.P.: — ^The  statute-law  of  this 
Province  provides  that  no  action  shall  be  brought  in  such  a  case 
as  this  imless  the  agreement  upon  which  the  action  is  based  is  in 
writing,  separate  from  the  sale  agreement,  signed  by  the  party 
against  whom  the  claim  is  made  or  by  some  one  authorised  by 
him:  and  it  is  not  without  significance  that  this  legislation  is 
all  part  of  the  Statute  of  Frauds,  the  purposes  of  which  must  be 
borne  in  mind. 

In  this  case  the  agreement  is  for  the  exchange  of  lands,  the 
defendant  receiving  boot  in  the  shape  of  mortgages,  bonds,  and 
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money;  and  the  agreement,  as  reduced  to  writing,  is  in  a  printed 
fonn  on  one  side  of  one  sheet  of  paper,  but  in  two  parts,  the  one 
called  the  ofiFer  and  the  other  the  acceptance,  the  one  being  placed 
immediately  above  the  other:  the  lower  part  only  is  signed  by  the 
defeadant,  and  the  upper  is  signed  only  by  the  person  with  whom 
the  exchange  was  to  be  made. 

The  upper  part  contains  the  words:  "I  agree  to  pay  the 
ifgular  commission  on  execution  of  agreement  hereof  on  total 
sale  of  my  property  herein  mentioned,  and  the  same  shall  form 
part  of  the  purchase-money:"  and  the  lower  part  contains  the 
words:  "I  agree  to  pay  a  commission  on  $26,000  at  2J^  per  cent, 
my  property  herein  mentioned  on  execution  of  this  agreement  to 
T.  E.  Davis,  and  the  same  shall  form  part  of  the  purchase-money, 
and  also  provided  sale  is  not  closed  for  any  reason  whatever  no 
commission  is  to  be  paid  or  charged    .     .     ." 

This  action  is  brought  upon  this  latter  agreement;  the  defence 
is  the  statute-law  before  mentioned:  and  from  that  defence  I  can 
see  no  way  of  escape,  although  it  is  quite  clear  that  the  agreement 
to  pay  the  commission  sued  for  is  in  writing  signed  by  the  defend- 
ant, and  that  she  must  have  been  well  aware  of  the  nature  and 
effect  of  the  agreement,  the  consideration  for  which  she  received 
and  retains. 

But  that  is  not  eoough :  the  statute-law  requires  that  the  agree- 
ment to  pay  the  commission  shall  not  only  be  in  writing,  but 
ahali  be  in  writing  ''separate  from  the  sale  agreement;"  and  that 
this  agreement  is  not;  and  so  the  action  is  brought  in  contrar 
vention  of  the  law. 

It  is  contended  that  the  upper  part  of  the  writing  is  really, 
or  sufficiently  to  answer  the  purxKxses  of  this  legislation,  the  sale 
agreement;  that  the  lower  part  is  merely  an  acceptance  of  an 
agreement  to  sell  contained  in  the  upper  part;  and,  therefore,  that 
the  agreement  to  pay  the  commission  in  question  may,  having 
r^ard  to  the  purposes  of  the  Statute  of  Frauds,  be  deemed  to  be 
in  writing  separate  from  the  sale  agreement:  but  there  is  na 
actual  sale  agreement  without  the  acceptance,  as  well  as  the 
offer;  and  the  character  of  the  enactment,  and  the  words  "separate 
from  the  sale  agreement,"  indicate  that  a  greater  protection  of 
defendants,  in  such  cases  as  this,  than  merely  having  the  promise 
to  pay  in  writing,  was  meant. 
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It  is  also  contended  that  the  agreements  need  not  be  what  was 
called  by  counsel  "physically  separate:"  that  they  may  not  only 
be  upon  the  same  piece  of  paper,  but  that  they  may  be  so  connected 
that  the  one  signature  answers  both  purposes;  and  in  a  County 
Court  case,  very  much  like  this  case  as  to  the  character  of  the 
writing,  it  was  held  that  the  statute-law  in  question  was  not  a 
bar  to  the  action;  and  that  view  of*  the  law  was  given  effect  to  in 
this  case;  but  whether  with  approval,  or  merely  because  the  trial 
Judge,  felt  bound  to  follow  the  ruling  of  a  Judge  of  co-ordinate 
jurisdiction,  does  not  appear. 

In  this  case  it  is  true  that  there  are  two  separate  agreements 
in  the  one  form  of  acceptance — ^the  one  with  the  seller  accepting 
his  offer  and  the  other  with  the  land  agent  agreeing  to  pay  to  him 
a  special  commission;  but  they  are,  in  print  and  in  writing,  closely 
connected  with  one  another,  and  indeed  coupled  together  by  the 
conjunctive  word  and;  and  the  commission  in  question  is  to  form 
part  of  the  purchase-money,  a  fact  which,  in  my  opinion,  brings 
this  case  within  the  statutory  prohibition,  whatever  other  means 
there  may  have  been  for  obtaining  payment  of  the  otherwise  just 
debt. 

In  the  view  of  this  case  which  I  take,  it  is  not  necessary  that 
any  question  whether  or  not  the  two  agreements  may  be  upon  the 
one  piece  of  paper,  or  even  in  the  one  document,  should  be  con- 
sidered; and  therefore  it  is  better  for  me  to  express  no  decided 
view  upon  any  such  question;  but  it  may  be  pointed  out:  that 
there  is  nothing  in  the  legislation  against  putting  the  offer  and  the 
acceptance  and  the  agreement  to  pay  a  commission  all  upon  the 
one  piece  of  paper,  whether  on  the  same  side  or  on  different  sides 
of  it.  The  injunction  is  nbt  expressly  against  an  action  unless 
upon  a  different  document;  the  legislation  requires  only  that  the 
agreement  to  pay  the  commission  shall  be  in  writing,  not  that  it 
shall  be  in  a  writing  in  the  sense  of  a  document,  and  that  this 
agreement  shall  be  in  writing  separate  from  the  agreement  to.  sell, 
which  the  same  statutes  provide  shall  be  in  writing;  that  is,  both 
shall  be  evidenced  in  writing,  and  the  one  separated  from  the 
other. 

The  most  recent  addition  to  the  statute-law  in  question, 
introducing  the  words  "separate  from  the  sale  agreement,"  was 
probably  made  because  of  the  difficulty  much  discussed  in  this 
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Court  in  a  somewhat  recent  case  in  which  the  agreement  to  pay  a 
commission  was  embodied  in  the  "sale  agreement,"  but  it  was  not 
expressly  stated  to  whom  the  commission  was  to  be  paid,  though 
the  land  agent's  name  appeared  in  some  part  of  the  agreement. 
This-  Court,  four  Judges  only  sitting,  directed  a  re-argument  of 
the  case,  being  equally  divided  in  opinion  upon  the  question  of 
liability,  which  a  County  Court  Judge  had  decided  in  the  land 
i^ent's  favour.  The  case  was  not  re-argued,  having  been  after- 
wards settled  between  the  persons  concerned,  out  of  court.  One 
of  the  learned  counsel  in  the  case  happened  to  be  a  member  of  the 
Provincial  Legislature. 

In  this  case,  the  land  agent's  name  is  expressly  given,  and 
the  agreement  is  to  pay  to  him. 

Yet  in  this  case,  for  the  reasons  before  stated,  I  cannot  consider 
that  the  statute-law  in  question  in  this  action  has  been  complied 
with  so  as  to  enable  the  plaintiff  to  recover  in  this  action  from  the 
defendant  the  commission  in  question;  and,  therefore,  I  am  in 
favour  of  allowing  this  appeal  and  directing  that  the  action  be 
dismissed. 


App.  Div. 
1919 

Davis 

V. 

Begos. 

Meredith. 
CJ.C.P. 


RiDDELL,  J.: — ^The  plaintiff,  a  real  estate  agent,  sues  the 
defendant  for  commission  on  an  exchange  of  properties,  brought 
about  by  him  (the  plaintiff). 

A  document  is  produced  containing  an  offer  by  aaiother  to 
exchange,  this  contains  a  clause:  "I  agree  to  pay  the  regular 
commission  on  execution  of  agreement  hereof  on  total  sale  of  my 
property  herein  mentioned,  and  the  same  shall  form  part  of  the 
purchase-money."  This  is  the  usual  clause  inserted  in  a  real 
estate  contract,  and  is  intended  to  place  the  liability  to  pay  a 
commission  beyond  doubt.  The  offer  is  not  signed  by  the  defend- 
ant, but  by  the  other  party  to  the  exchange. 

Below  this  offer,  so  signed,  is  a  type-written  clause  containing 
an  acceptance  and  the  words:  "I  agree  to  pay  a  commission  on 
S26,000  at  2J^%  my  property  herein  lAentioned  on  execution 
of  this  agreement  to  T.  E.  Davis,  and  the  same  shall  form  part  of  the 
purchase-money,  and  also  provided  sale  is  not  closed  for  any 
reason  whatever  no  commission  is  to  be  paid  or  charged  .  .  ." 
This  is  signed  by  the  defendant. 

On  an  action  brought  for  the  commission.  Judge  Denton, 
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of  the  County  Court  of  the  County  of  York,  decided  in  favour  of 
the  plainti£F,  and  the  defendant  now  appeals. 

No  doubt  by  reason  of  the  many  claims  made  by  real  estate 
agents  for  commission,  some  of  them  of  an  extraordinary  character, 
and  almost  all  of  them  giving  rise  to  hopelessly  contradictory 
evidence,  the  Legislature,  in  1916,  by  the  Act  6  Geo.  V.  ch.  24,  sec. 
19,  amended  the  Statute  of  Frauds  by  adding  the  following: — 

*'No  action  shall  be  brought  to  charge  any  person  for  the 
payment  of  a  commission  or  other  remuneration  for  the  sale  of 
real  property  unless  the  agreement  upon  which  such  action  shall 
be  brought  shall  be  in  writing  and  signed  by  the  party  to  be 
charged  therewith  or  some  person  thereunto  by  him  lawfully 
authorised." 

In  this  state  of  the  law,  an  action  was  brought  in  the  County 
Court  for  commission,  the  action  being  based  upon  a  clause  in  the 
sale  agreement,  agreeing  to  pay  a  commission;  the  agent's  name 
appeared  in  the  document  but  he  was  not  a  party  to  the  contract  in 
any  way.  The  Coimty  Court  Judge  decided  that  this  was  a 
sufficient  compliance  with  the  statute.  On  an  appeal  to  this 
Court  (differently  constituted)  the  Court  was  equally  divided;  a 
re-argument  was  ordered  before  five  Judges,  but  the  case  was 
settled  out  of  Court. 

It  is  probable  that  it  was  due  to  the  division  of  opinion  on  that 
occasion  that  the  Legislature  amended  the  section  in  1918  by 
(1918)  8  Geo.  V.  ch.  20,  sec.  58,  so  that  it  is  now  necessary  that 
"the  agreement  upon  which  such  action  shall  be  brought  shall  be. 
in  writing  separate  from  the  sale  agreement  and  signed  by  the 
party,"  etc. 

I  do  not  think  that  there  can  be  any  doubt  as  to  the  meaning 
of  this  enactment.  The  agent  to  succeed  must  have  (1)  an  agree- 
ment, (2)  in  writing,  (3)  separate  from  the  sale  agreement.  An 
agreement,  not  a  mere  imderstanding;  not  merely  an  oral  agreement, 
but  an  agreement  in  writing;  and  that  agreement  separate  from  the 
sale  agreement.  In  the  present  case,  I  do  not  think  that  the 
plaintiff  has  any  agreement  at  all  in  writing;  the  agreement — 
if  there  is  an  agreement — ^is  made  with  the  other  party  to  the 
exchange.  I  do  not  however  proceed  on  that  ground  in  this 
judgment,  but  assume  that  the  plaintiff  has  an  agreement  in 
writing. 
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The  statute  requires  that  this  shall  be  separate  from  the 
"sale  agreement;"  the  "sale  agreement"  is  the  oflfer  to  exchange 
and  the  acceptance  of  the  offer.  The  agreement  to  pay  commission 
is  not  separated  from  the  acceptance,  i.e.,  from  the  sale  agreement; 
it  is  complicated  with  it  in  such  a  way  that  the  signing  of  the  one 
is  the  signing  of  the  other. 

It  is  argued  that  the  agreement  to  pay  commission  is  separate 
from  the  sale  agreement  because  the  signature  of  the  defendant 
was  to  one  writing  which  constituted  two  separate  and  distinct 
agreements,  but  this  could  be  said  of  any  agreement  to  pay  com- 
mission. The  statute  must  be  given  a  common  sense  interpre- 
tation, and  that  can  only  be  that  the  agreements  must  be  so 
separate  that  the  land-owner  is  not  obliged  to  sign  both  when 
signing  one,  and  he  is  not  obligated  to  pay  a  commission  on  penalty 
of  not  having  a  contract  for  sale. 

It  is  not  at  all  necessary  to  decide  here  that  the  agreements 
must  be  on  separate  sheets  of  paper;  a  land  agent  who  fails  so  to 
separate  them  will,  however,  have  no  cause  of  complaint  if  a 
Court  should  so  hold.  There  can  be  no  possible  objection  to 
separate  papers,  the  one  for  the  parties  to  the  sale,  etc.,  and  the 
other  for  the  agent;  and  a  contrary  course  would,  to  my  mind,  be 
indicative  of  a  desire  to  get  round  the  statute.  An  agent  who  so 
acted  in  sailing  close  to  the  wind  might  find  that  he  had  not 
succeeded  in  roimding  the  cape. 

I  would  allow  the  appeal  with  costs  and  dismiss  the  action 
with  costs. 


A  pp.  Div. 
1919 

Davis 

V. 

Beggs. 
Riddell.  J. 


MiDDLETON,  J.,  agreed  with  Riddell,  J. 

Latchford,  J.: — ^Two  evils  were  sought  to  be  remedied  by  the 
statute.  One  was  that  actions  could  be  brought  for  commissions, 
sometimes  for  very  large  amounts,  and  successfully  maintained, 
although  not  evidenced  by  any  agreement  in  writing.  The  other 
was  that  an  agreement  to  pay  a  commission  was  frequently, 
indeed  usually,  made  part  of  an  agreement  for  sale,  purchase  or 
exchange,  and  so  escaped,  as  often  happened,  the  notice  of  the 
person  signing. 

In  enacting  the  later  statute  the  Legislature  manifestly  desired 
that  any  agreement  to  pay  a  commission  on  a  sale  or  purchase 
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^^foi?^  should  be  a  separate  agreement  from  that  entered  in  to  r^arding  the 

sale  or  purchase. 

1^.  No  such  separate  agreement  was  made  in  the  present  case.     I 

Bboos.  therefore  thi^  the  appeal  should  be  allowed. 
UikUotd,9  Appeal  aUawed. 


[IN  CHAMBERS.] 

1019  Re  Wiley  and  Wiley. 

Oct.  8 

Husband  and  Wife — Proceedings  under  Deserted  Wioes*  Maintenance  Act, 
R.S.O.  1914,  ch.  169— Order  of  Justices  for  Payment  of  Alimentary  Allow- 
ance— Default  in  Payment — Action  for  Alimony — Dismissalr— Resumption 
of  Cohabitation  for  Short  Period — SiJbsequent  Order  of  Justices  for  Payment 
of  Arrears  under  First  Order  and  for  Distress  and  Imprisonment — Abandon- 
ment or  Supersession  of  First  Order — Jurisdiction — Prohibition. 

In  August,  1917,  a  woman  obtained  from  Justices  of  the  Peace  an  order, 
under  the  Deserted  Wives*  Maintenance  Act,  R.S.O.  1914,  ch.  152.  directing 
her  husband  to  pay  her  18  per  week  for  the  support  of  herself  ana  children, 
and  also  the  costs  of  the  proceedings.  Pursuant  to  this  order — ^which  was 
affirmed  on  appeal — ^the  husband  paid  the  alimentary  allowance  to  the  wife 
for  a  considerable  time,  but  eventually  made  default.  In  March,  1918, 
the  wife  brought  an  action  in  the  Supreme  Court  of  Ontario  against  the 
husband  for  alimony;  that  action  was  tried  in  November,  1918,  and  dismissed; 
the  judgment  of  dismissal  was  affirmed  on  appeal.  In  July.  1919,  the  lii'ife 
went  with  her  children  to  her  husband's  house,  lived  witn  him  for  more 
than  a  month,  and  then  left  him,  on  account  of  hSs  misconduct,  she  averred. 
In  September,  1919,  she  again  took  proceedings  before  the  same  Justices, 
alleging  that  $720  was  due  to  her  under  their  former  order.  The  Justices 
thereupon  made  an  order  directing  payment  by  the  husband  forthwith 
of  the  $720  and  $235  for  costs,  and  directing  that  these  sums  should  be  ' 
levied  by  distress  and  sale  of  his  goods,  and  in  default  of  sufficient  distress 
that  he  should  be  imprisoned: — 

Held,  that,  the  wife  having  resorted  to  the  Supreme  Court  for  the  purpose 
of  having  her  rights  determined,  and  it  having  been  therein  adjudged  that 
she  was  not  entitled  to  alimony,  the  proceedings  before  the  Justices  must 
be  deemed  to  have  been  abandoned  or  superseded,  and  that  the  Justices 
had  no  jurisdiction  to  make  the  order  for  the  issue  of  the  distress  warrant 
and  the  committal  of  the  husband  to  gaol. 

Craxton  v.  Craxton  (1907),  23  Times  L.R.  527,  applied  and  followed. 

Held,  also, -that  the  wife's  return  to  her  husband  put  an  end  to  the  earlier 
order  made  by  the  Justices. 

Haddon  v.  Haddon  (1887),  18  Q.B.D.  778,  applied  and  followed. 

The  Justices  and  constable  were  prohibited  from  proceeding  upop  the  order 
of  September,  1919. 

Motion  by  William  Thomas  Wiley  for  an  order  prohibiting 
three  Justices  of  the  Peace  for  the  County  of  Bruce  and  a  constable 
of  the  same  coimty  from  enforcing  a  certain  order,  dated  the 
2nd  August,  1917,  made  by  the  Justices,  and  a  certain  order, 
dated  the  18th  September,  1919,  made  by  two  of  the  Justices,  and 
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a  seiaure  made  by  the  constable  on  the  20th  September,  1919,  in  ^^^^ 
proceedings  under  the  Deserted  Wives'  Maintenance  Act,  R.S.O.  Re 
1914,  ch.  152,  on  the  ground  of  want  of  jurisdiction. 


October  7.  The  motion  was  heard  by  Middleton,  J.,  in 
Chambers. 

H.  S.  White,  for  the  applicant. 
C.  S.  Cameron,  for  the  respondent. 

October  8.  Middleton,  J.: — The  wife,  deeming  herself  to 
have  been  deserted  by  her  husband  within  the  meaning  of  the 
Deserted  Wives'  Maintenance  Act,  took  proceedings  before 
Justices  of  the  Peace,  which  resulted  in  an  order,  bearing  date  the 
2nd  August,  1917,  directing  the  husband  to  pay  to  his  wife  $8  per 
week  for  the  support  of  herself  and  family,  together  with  the  costs 
of  the  proceedings  before  the  magistrates. 

The  husband,  being  dissatisfied  with  the  decision,  appealed, 
and  his  appeal  was  dealt  with  by  the  County  Court  Judge,  who, 
on  the  2nd  October,  1917,  dismissed  the  appeal  and  aflSrmed  the 
order,  and  directed  the  appellant  to  pay  the  costs  of  the  appeal. 

Pursuant  to  this  order  so  affirmed,  the  husband  paid  the 
alimentary  allowance  to  the  wife  for  a  considerable  time,  but 
eventually  made  default. 

Instead  of  taking  proceedings  under  the  Act  for  the  enforce- 
ment of  her  right  by  the  machinery  which  it  affords,  the  wife 
brought  an  action  in  this  Court  to  recover  alimony.  The  writ  was 
issued  on  the  9th  March,  1918. 

In  due  course  this  action  was  tried  before  Mr.  Justice  ^lasten 
--on  the  19th  and  20th  days  of  November,  1918 — and  he  found 
that  the  plaintiff  had  failed  to  establish  her  right  to  alimony,  and 
dismissed  her  action.  An  appeal  was  had  from  this  decision, 
but  the  judgment  was  aflarmed  by  a  Divisional  Court. 

The  wife,  thereupon,  on  the  8th  September,  1919,  took  pro- 
ceedings before  the  same  Justices,  alleging  that  there  was  then 
$720  due  to  her  under  the  order  made  by  the  Justices:  these  pro- 
ceedings resulted  in  an  order  directing  payment  forthwith  of  the  sum 
mentioned,  together  with  $23.50  for  costs,  and  directing  the  same  to 
be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  the  husband, 
and  in  default  of  sufficient  distress  adjudging  that  the  husband  be 
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imprisoned  in  the  common  gaol  for  the  term  of  three  months, 
unless  these  sums  and  further  costs  should  be  sooner  paid. 

Upon  this  application  the  wife  has  filed  an  affidavit  in  which  she 
states  that  in  the  month  of  July,  19J9,  she  went  with  her  children 
to  her  husband's  house  and  lived  with  him  for  over  a  month.  She 
alleges  that  the  husband  then  misconducted  himself  in  such  a  way 
as  to  justify  her  lea\ing  him,  and  that  thereupon  she  left  him. 

The  husband  now  moves  for  prohibition,  contending  id  the 
first  place  that,  the  wife  having  resorted  to  this  Court  for  the 
purpose  of  having  her  rights  determined,  and  it  ha\'ing  been 
adjudged  that,  imder  the  circumstances  shewn  to  exist  at  the  trial, 
she  was  not  entitled  to  alimony,  the  proceedings  before  the  magis- 
trates must  be  deemed  to  have  been  abandoned  or  to  be  super- 
seded, and  that  the  magistrates  have  no  jurisdiction  to  make  the 
order  for  the  issue  of  the  distress  warrant  and  the  committal  of 
the  husband  to  gaol. 

In  this,  I  think,  the  husband's  contention  must  prevail. 

The  provisions  of  our  statute  are  similar  to  the  pro\isions  of  the 
English  Summary  Jurisdiction  (Married  Women)  Act,  1895, 
58  &  59  Vict.  ch.  39,  although  there  are  many  minor  differences 
between  the  two  statutes.  In  the  case  of  Craxton  v.  Craxton 
(1907),  23  Times  L.R.  527,  the  husband  had  taken  proceedings 
in  the  Divorce  Court,  and  had  been  ordered  to  pay  alimony 
pendente  lite  to  his  wife.  The  divorce  proceedings  were  stayed  by 
reason  of  the  failure  of  the  husband  to  obey  this  interim  order. 
The  wife  then  applied  to  the  magistrates  for  a  separation  order 
and  maintenance,  alleging  desertion  on  the  part  of  the  husband. 
The  magistrates  took  the  \'iew  that  the  husband,  by  his  default, 
must  be  taken  to  have  abandoned  the  divorce  suit.  An  appeal 
being  taken  under  the  provisions  of  the  English  Act,  which  are  not 
foimd  in  our  statute,  the  Justices  of  the  Probate  and  Divorce 
Di\dsion,  who  heard  the  appeal,  thought  that  the  divorce  action 
had  not  been  abandoned,  but  was  still  pending,  and  that  once 
that  Court  was  seised  of  the  matrimonial  dispute,  the  jurisdiction 
of  the  Justices  was  ousted,  Mr.  Justice  Bargrave  Deane  stating 
(p.  528):— 

"It  could  not  be  too  well  known  that  once  a  suit  had  started 
in  the  Divorce  Court  each  party  was  protected  against  the  other, 
and  it  was  contempt  of  Court  for  either  to  approach  the  other  in 
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any  way.    There  could,  therefore,  be  no  desertion  when  a  suit  was    ^^^^*^'^' 
pending.     ...    In  his  view,  once  the  Divorce  Court  was  seised         ^^^^ 
with  a  matrimonial  dispute,  Justices  had  no  right  to  interfere  in  Rb 

the  matter.     In  this  case  the  President  had  actually  made  an         ^^ 
order;  how,  then,  could  the  Gravesend  Justices  claim  to  overrule       Wiley. 
that  order?    He  assumed  that  in  the  future  Justices  would  hold 
their  hands  in  such  cases." 

In  my  \dew,  the  wife,  having  chosen  to  submit  her  status  and 
rights  to  the  determination  of  this  Court,  must  be  taken  to  have 
abandoned  any  rights  that  she  had  acquired  under  the  earlier  order 
of  the  magistrates,  and  when  once  this  Court  was  seised  of  the 
matter  the  Justices  had  no  right  to  interfere  in  any  way.  It 
would  certainly  be  an  extraordinary  situation  if,  after  this  Court 
had  solemnly  adjudicated  that  the  wife  was  not  entitled  to  alimony 
from  her  husband,  the  Justices  should  be  at  liberty  to  direct  a 
distress  upon  his  property  and  send  him  to  gaol  if  sufficient  distress 
could  not  be  foimd. 

But  on  another  ground  also  I  think  the  wife  must  fail.  Accord- 
ing to  her  own  statement,  she  returned  to  her  husband.  This 
put  an  end  to  the  earlier  order  made  by  the  Justices.  If  she  was 
justified  by  the  husband's  misconduct  in  leaving  him  in  July  last, 
this  may  give  foimdation  to  new  proceedings  before  the  Justices 
or  in  this  Court,  but  the  earlier  proceedings  had  ceased  to  have  any 
operative  effect.  This  was  determined  in  the  case  of  Haddon  v. 
Haddon  (1887),  18  Q.B.D.  778:  there  an  order  had  been  made 
under  the  English  statute,  sec.  4  of  the  Matrimonial  Causes  Act, 
1878,  upon  the  conviction  of  a  husband  for  an  aggravated  assault 
on  his  wife,  for  payment  of  an  allowance  for  maintenance.  Upon 
his  release  the  wife  resumed  cohabitation  with  him  for  a  time,  and 
then  again  left  him.  She  then  sought  to  enforce  payment  of  the 
arrears,  and  applied  to  the  Justices  for  an  order,  which  was  granted. 
^  It  was  held  that  the  resumption  of  cohabitation  had  annulled  the 
order,  and  not  merely  suspended  its  operative  eflfect,  Hawkins,  J., 
8a>Tng  (pp.  780,  781):— 

"In  my  opinion  the  effect  is  to  put  an  end  to  the  legal  existence 
of  the  order,  and  to  render  it  no  longer  operative.  ...  If 
before  acting  upon  the  order  she  thinks  fit  to  abandon  it — ^to 
become  reconciled  to  her  husband  and  to  continue  to  cohabit 
with  him — she  may  do  so.    So,  also,  after  separation  for  a  time 
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she  may  return  to  cohabitation.  But  in  either  of  these  events  the 
validity  of  the  order  ceases,  just  as  a  decree  for  judicial  separation 
would  under  similar  circumstances.  ...  If ,  after  resumption 
of  cohabitation,  fresh  assaults  of  an  aggravated  character  are 
made  by  the  husband,  so  as  again  to  imperil  her  safety,  the  wife 
must  apply  for  a  new  order,  and  cannot  again  avail  herself  of 
that  which  by  her  own  act  in  returning  to  cohabitation  she  has 
exhausted." 

For  these  reasons,  I  am  of  opinion  that  the  order  sought  should 
be  granted — ^no  costs. 


1910 
Oct.  10 


[APPELLATE  DIVISI0N.1 

Jewhurst  v.  United  Cigar  Stores  Limited. 

Malicious  Proucution — Bespective  Functions  of  Judge  and  Jury — Judicature 
Act,  sec,  6$ — Reasonable  and  Probable  Cause — Advice  of  Crown  AUomey — 
Fads  not  FvUv  Laid  before  him — Finding  of  Trial  Judge — Affirmance 
on  Appeal — Findings  of  Jury — Malice — Damages — Judge*s  Charge — 
Misdirection-— Objection  not  Made  at  Trial — Miscarriage  of  Justice  not 
Sheum. 

In  an  action  for  malicious  prosecution,  the  question  of  reasonable  and  probable 
cause  is  to  be  determined  for  all  the  purposes  of  the  trial  by  the  Judge: 
Judicature  Act.  R.S.O.  1914,  ch.  56,  sec.  62.  The  function  of  the  jury  is 
to  determine  tne  following  and  only  the  following  matters:  (1)  whether 
the  defendant  prosecuted  the  criminal  charge  against  the  plaintiff  as  alleged 
before  a  tribunal  into  whose  proceedings  the  civil  courts  are  competent 
to  inc|[uire;  (2j  whether  the  proceedings  complained  of  terminated  in  the 
plaintiff's  favour;  (3)  whether  the  defendant  instituted  or  carried  on 
the  proceedings  maliciously;  (4)  tl^e  damages  sustained  by  the  plaintiff. 
In  aeterminin|g  the  third  question,  the  jury  may  but  are  not  bound  to 
imply  malice  ^om  the  absence  of  reasonable  and  probable  cause. 

In  an  action  for  the  maUcious  prosecution  of  the  plaintiff  upon  a  charge  of 
theft,  the  trial  Judge  ruled  that  the  plaintiff  had  established  want  of  reason- 
able and  probable  cause,  and  the  jury  found  a  general  verdict  for  the 
plaintiff,  assessing  his  damages  at  11,700: — 

Hdd,  that  the  finding  of  the  trial  Judge  as  to  reasonable  and  probable  cause 
could  not.  on  the  evidence,  be  disturbed. 

Held,  also  tnat  the  jury  must  have  found  mahce:  to  sustain  the  finding  of 
malice,  there  was  not  only  the  implication  from  the  absence  of  reasonable 
and  probable  cause,  but  express  evidence  that  the  prosecution  was  insti- 
tutea  for  an  indirect  or  improper  purpose,  viz.,  for  tne  collection  of  a  debt 
which  it  was  alleged  the  plaintiff  owed  to  the  defendant. 

The  information  was  laid  by  T.,  the  secretary-treasurer  of  the  defendant 
company;  before  laying  it,  T.  consulted  the  County  Crown  Attorney, 
who,  on  such  facts  as  were  laid  before  him,  advised  that  it  was  a  proper 
case  for  laying  an  information  for  theft: — 

Held,  that,  to  obtain  the  benefit,  on  the  question  of  reasonable  and  probable 
cause,  of  having  in  good  faith  acted  on  the  advice  it  had  received,  the  defend- 
ant company  must  shew  more  than  that  T.  had  laid  before  the  Crown 
Attorney  all  the  facts  that  were  then  within  his  own  knowledge.    Other 
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facts  which  would  have  led  the  Crown  Attorney  to  adviae  against 
the  information  were  known  to  the  defendant  companyi  and  they  shbi 
have  been  laid  before  the  Crown  Attome^r. 

Hdd,  aisoy  that  upon  the  issues  which  the  jury  were  to  determine  there  was 
no  misdirection:  that  the  defendant  company  had  instituted  the  prosecution 
and  that  it  had  terminated  in  favour  of  the  plaintiff  was  not  disputed; 
in  the  direction  as  to  malice  there  was  nothing  to  complain  of;  and  with 
the  direction  as  to  damages  the  defendant  company  had  no  reason  to  find 
fault. 

Ahhouph  the  charge  has  not  been  objected  to -at  the  trial,  if  it  appears  that 
misdurection  has  resulted  in  a  miscarriage  of  justice,  a  new  tnal  will  be 
granted:  but  here,  even  if  there  was  misdirection,  there  had  been  no  mis- 
carriage of  justice. 

The  damages  were  not  so  excessive  as  to  warrant  the  Court's  interference. 

Eddy  therefore  (Febqubon,  J.A.,  dissenting),  that  the  defendant's  appeal 
from  the  judgment  at  the  trial,  upon  the  verdict  of  the  jury,  in  favour  of 
the  plaintiff,  should  be  dismissed. 

Per  Fergubon,  J. A.: — ^There  was  misdirection,  the  damages  were  excessive, 
and  there  should  be  a  new  trial. 


1919 
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Appeal  by  the  defendant  company  from  the  judgment  of 
Britton,  J.,  upon  the  verdict  of  a  jury,  in  favour  of  the  plaintiff, 
for  the  recovery  of  $1,700  damages  with  costs,  in  an  action  for 
malicious  prosecution. 

September  22.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  Hopgins,  and  Ferguson,  JJ.A. 

W.A,  Henderson,  for  the  appellant  company,  argued  that  there 
had  been  misdirection  in  the  charge  of  the  learned  trial  Judge. 
The  Judge  should  have  placed  before  the  jury  his  opinion  as  to 
whether  there  was  reasonable  and  probable  cause  for  the  defendant 
company's  oflBcers  believing  that  the  plaintiff  had  been  guilty  of 
theft;  and  should  havedirected  the  jury  to  determine  whether  the  de- 
fendants actually  believed  that  the  plaintiff  had  been  guilty  of  theft, 
or  whether  they  made  the  charge  without  such  belief  and  maliciously. 
The  learned  Judge  had  not  in  fact  placed  before  the  jury  the 
appellant  company's  side  of  the  case.  The  appellant  company  had 
laid  all  the  facts  fairly  before  the  County  Crown  Attorney.  The 
damages  were  excessive.  Counsel  referred  to  Halsbury's  Laws  of 
England,  vol.  19,  p.  679,  para.  1447;  Winfield  v.  Kean  (1882), 
1  O.R.  193;  Hicks  v.  Faulkner  (1878),  8  Q.B.D.  167. 

George  Lynch-StaurUon,  K.C.,  for  the  plaintiff,  respondent, 
contended  that  there  was  abundant  evidence  of  want  of  reasonable 
and  probable  cause  and  of  malice;  and  that  the  whole  story  was  not 
told  to  the  County  Crown  Attorney  by  the  api)ellant  company's 
officer  when   ftpplying   for  the   smmmons.     No   objection  was 

la— 46  O.L.R. 
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made  at  the  trial  when  the  learned  Judge  ruled  that  the  plainti£f 
had  established  want  of  reasonable  and  probable  cause.    There 
had  been  no  misdirection.    The  damages  were  reasonable. 
Henderson,  in  reply. 

October  10.  Meredith,  C.J.O.: — ^This  is  an  appeal  by  the 
defendant  from  the  judgment  dated  the  17th  December,  1918, 
which  was  directed  to  be  entered  by  Britton,  J.,  on  the  verdict  of 
the  jury  at  the  trial,  at  Cayuga,  on  that  day. 

The  action  is  for  malicious  prosecution  of  the  respondent  on 
the  charge  of  the  theft  of  $423.11. 

The  respondent  was  the  manager  of  a  cigar-store  of  the  appel- 
lant, at  Dunnnlle.  The  terms  of  his  engagement  are  contained  in 
an  agreement  between  the  parties,  dated  the  2nd  February, 
1917,  by  which  the  respondent  was  appointed  manager  of  the 
store.  The  appellant  imdertook  to  furnish  him  on  consignment 
a  stock  of  cigars,  cigarettes,  tobacco,  and  other  articles  which  the 
appellant  should  deem  advisable;  the  goods  were  to  remain  the 
property  of  the  appellant;  the  respondent  was  not  to  purchase 
from  others  goods  of  the  class  furnished  by  the  appellant  or  have 
such  goods  on  the  premises.  The  respondent  was  to  take  all 
proper  means  for  separating  and  keeping  separate  the  cash  received 
from  the  sale  of  the  appellant's  goods  and  to  deposit  it  in  a  bank, 
to  be  named  from  time  to  time  by  the  appellant,  to  the  credit  of 
the  appellant,  "  not  later  than  three  o'clock  of  the  above  mentioned 
day  of  the  week,"  and  a  duplicate  deposit-slip  was  to  be  forthwith 
mailed  to  the  appellant's  head  office;  the  respondent  was  to  be  paid 
a  commission  of  15  per  cent,  on  deposits  calculated  on  the  retail 
sales  of  the  preceding  week;  the  appellant  agreed  to  purchase  the 
"existing  stock  if  any  of  cigars,  cigarettes  and  tobacco  and  smoker's 
sundries,"  which,  in  the  opinion  of  the  appellant,  was  in  a  saleable 
condition,  at  a  price  not  exceeding  "  the  prevailing  wholesale  cost." 

The  agreement  also  pro\ides  that: — 

"Inventories  at  the  discretion  of  the  company  shall  be  taken 
by  the  company  and  all  shortages  in  the  stock  of  goods  or  coupons 
due  to  pilfering  or  any  such  cause  excepting  burglary  by  a  person 
or  persons  other  than  the  branch  manager,  his  assistants,  employees 
or  persons  connected  with  him,  shall  be  charged  against  the  branch 
manager  and  paid  by  him  and  so  far  as  it  is  possible  deducted  from 
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the  commission  of  the  branch  manager  as  above  set  out  and  if     ^^fq,?^' 

such  commission  is  insufficient  the  balance  shall  forthwith  be  paid        

by  the  branch  manager."  Jewhurst 

Several  inventories  of  the  stock  on  hand  were  made  by  the       UNrnsD 
appellant,  which,  according  to  the  contention  of  the  appellant,       Stores 
shewed  that  the  respondent  had  failed  to  account  for  his  stock  to      Lmted- 
the  extent  of  $539.96,  and  it  was  claimed  that  after  crediting  the  Meredith.cj.o. 
respondent's  commissions  he  was  indebted  to  the  appellant  in  the 
sum  of  $423.11,  and  for  that  sum  a  sight  draft  was  drawn  on  the 
respondent,  which  he  did  not  accept.    This  draft  was  drawn  on  the 
23rd  March,  1918,  and  on  the  26th  of  that  month  the  respondent's 
solicitor  wrote  a  letter  to  the  appellant  in  which  he  said,  referring 
to  the  shortage  claimed,  that  the  respondent  ''was  nonplussed,  as 
a  careful  account  had  been  kept  by  him  of  his  cash  sales  and  rebates, 
and,  so  far  as  he  knew,  this  deficit  was  due  to  no  fault  of  his  own;" 
and  insisted  that  it  must  be  shewn  to  his  and  the  respondent's 
satisfaction  that  the  amount  claimed  was  owing,  before  any  pay- 
mr  at  would  be  made. 

A  subsequent  letter  was  written  to  the  appellant's  solicitors  by 
the  respondent's  solicitor  in  which  he  told  them  that  if  they  could 
satisfy  him  that  there  was  no  mistake  in  the  appellant's  book- 
keeping methods  he  would  advise  the  respondent  to  pay  any 
deficit  which  might  be  chained  to  him,  and  he  asked  to  have  all  the 
stat^nents  from  the  beginning  of  the  respondent's  transaction 
with  the  appellant  sent  to  him,  and  said  that  if  this  were  done  it 
would  expedite  matters. 

This  request  was  not  complied  with,  and  no  attempt  was  made 
to  investigate  or  adjust  the  accounts  between  the  parties;  but,  on 
flie  1st  April  following,  the  appellant's  secretary-treasurer,  Percy 
Tilston,  made  a  demand  on  the  respondent  for  the  payment  of 
(423.11 ;  and,  the  request  not  having  been  complied  with,  he  on  the 
following  day  laid  an  information  charging  the  respondent  with 
the  theft  of  that  sum. 

Before  laying  the  information,  Tilston  consulted  the  Crown 
Attorney,  McArrell,  and  on  such  facts  as  were  laid  before  him 
McArrell  advised  that  it  was  a  proper  case  for  laying  the  informa- 
tion. A  summons  was  issued  and  served  upon  the  respondent,  and 
he  appeared  before  a  magistrate  to  answer  to  the  charge;  and,  after 
hearing  the  evidence  adduced  on  the  part  of  the  informant,  the 
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magistrate  dismissed  the  charge,  McArrell  declining  to  ask  for  a 
committal. 

There  was  evidence  which,  if  believed,  warranted  a  finding 
that  the  respondent  was  always  ready  and  willing  to  pay  what 
on  a  proper  accounting  was  owing  to  the  appellant.  He  contended 
all  along  that  the  shortage,  if  it  existed,  was  not  due  to  any  fault 
of  his,  and  that  he  was  unable  to  understand  how  there  could  be 
such  a  shortage  as  was  claimed  to  exist.  All  this  was  known  to  the 
appellant's  agents. 

It  is  quite  possible  that  a  shortage  might  have  occurred  owing 
to  pilfering  by  others  than  the  respondent,  and  that  errors  may 
have  been  made  by  salesmen,  and  that  the  shortage  claimed  may 
have  been  due  to  other  causes  not  involving  dishonesty  on  the 
part  of  the  respondent.  Indeed  the  agreement  itself  recognises 
that  such  shortages  may  arise,  and  provides  that,  however  they 
may  happen,  xmless  by  burglary  committed  by  outsiders,  they 
are  to  be  made  good  by  the  respondent- 
It.  was  shewn  that  many  mistakes,  involving  in  some  cases 
considerable  sums,  had  been  made  by  the  appellant  in  making  up 
the  respondent's  account. 

It  was  also  shewn  that  sales  had  been  made  on  credit,  and  that 
a  considerable  sum  was  owing  in  respect  of  them,  and  these  were 
not  taken  into  account  or  credited  to  the  respondent  against  the 
apparent  shortage. 

A  settlement  of  accounts  was  arrived  at  between  the  parties, 
and  the  respondent  paid  to  the  appellant  $347.85,  which  was  the 
balance  owing  by  him  according  to  the  terms  of  the  settlement; 
this  payment  was  made  shortly  after  the  dismissal  of  the  charge. 

McArrell,  who  was  examined  as  a  witness  at  the  trial,  testified 
that  if  the  facts  as  they  appeared  in  the  prosecutor's  case  before 
the  magistrate  had  been  disclosed  to  him  he  would  not  have  ad\ised 
the  laying  of  an  information. 

Tilston  frankly  admitted,  in  answer  to  a  question  by  the  appel- 
lant's counsel,  that  his  object  in  taking  criminal  proceedings 
was  to  collect  the  debt  which  the  respondent  owed  to  the  appellant. 

It  appeared  in  evidence  that  Hallett,  an  employee  of  the  appel- 
lant, had  called  upon  the  respondent  and  asked  him  if  he  was  going 
to  make  a  settlement  of  the  appellant's  claim,  and  that  the  respond- 
ent had  told  him  that  he  did  not  think  that  he  owed  the  appellant 
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"that  much  money;"  that  Hallett  replied  that,  according  to  the     ^^Fgj?^' 

appellant's  figures  and  the  figures  in  the  books,  the  claim  appeared        

to  be  correct;  that  the  respondent  then  said  that  there  had  been    J»*»^^"«»t 
many  mistakes,  and  the  claim  was  ''a  great  amount,  and  there      Untted 
must  be  something  wrong,"  and  that  at  the  same  interview  Hallett       Stores 
was  told  that  the  respondent  did  not  want  *'to  beat  the  United      Limitep. 
Cigar  Company  out  of  a  cent,  every  dollar  shall  be  paid,"  and  that  M«redith,cJ.o. 
he  would  "try  to  and  would  pay  the  United  Cigar  Stores." 

It  appeared  in  evidence  that,  testifying  before  the  magistrate, 
HaDett  swore  that  the  respondent  said  he  would  pay  when  he 
found  out  what  was  right. 

Proctor,  an  employee  of  the  respondent,  who  took  an  inventory 
of  the  stock,  testified  that  he  had  told  the  respondent  that  he  did 
not  think  that  ihe  respondent  had  deliberately  stolen  anything; 
that  the  stock  might  have  been  taken  out  by  shop-lifters;  that 
there  might  be  a  shortage  by  pilfering;  and  at  the  trial  Proctor 
testified  that  he  did  not  think  that  the  respondent  was  dishonest. 

The  jury  was  not  asked  to  answer  any  questions,  but  gave  a 
general  verdict  for  the  respondent  for  $1,700. 

The  learned  trial  Judge  ruled  that  the  respondent  had 
established  want  of  reasonable  and  probable  cause,  and  no  objec- 
tion was  made  to  his  charge  to  the  jury. 

To  constitute  the  crime  of  theft  in  such  a  case  as  this  there 
must  be  a  fraudulent  and  without  colour  of  right  conversion  of  the 
property  of  another;  and,  in  my  view,  the  evidence  fully  warranted 
the  learned  trial  Judge  in  ruling  that  there  was  an  absence  of 
reasonable  and  probable  cause  for  the  criminal  proceedings  taken 
afSainst  the  respondent:  the  admission  of  the  witness  Proctor  that 
he  did  not  believe  that  the  respondent  had  acted  dishonestly,  and 
that  the  shortage  which  he  found  in  the  stock  may  have  been  the 
result  of  causes  other  than  an  appropriation  of  it  or  its  proceeds  to 
the  use  of  the  respondent,  though  not  conclusive  against  the  respond- 
ent, agrees  with  the  conclusion  to  which  any  reasonable  man 
having  knowledge  of  the  facts  would  come. 

The  respondent  was,  no  doubt,  liable  to  pay  for  the  shortage, 
if  it  had  not  arisen  from  the  excepted  cause  mentioned  in  the  agree- 
ment, but  that  is  a  very  different  thing  from  his  being  liable  to  the 
chaige  of  theft  because  it  existed  or  because  he  could  not  or  would 
not  pay  for  the  shortage. 
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The  appellant,  until  the  decision  was  reached  to  lay  the  infoima- 
tion,  evidently  viewed  the  matter  in  that  Ught,  for  the  amount  of 
the  shortage  was  treated  as  a  matter  of  account  between  it  and 
the  respondent;  as  I  have  said,  an  account  was  sent  to  him  for  it, 
and  a  draft  was  drawn  on  him  for  the  amount  of  the  account. 
The  accoimt  is  in  the  form  of  an  ordinary  accoimt  between  debtor 
and  creditor,  and  it  contains  the  information  that  interest  will  be 
charged  on  all  overdue  accounts. 

It  is  clear  that  the  appellant  knew  that  the  position  of  the 
respondent  was  that  he  could  not  understand  how  such  a  shortage 
as  was  claimed  could  exist,  and  that  he  desired  an  investigation  of 
the  accoimts,  and  was  ready  and  willing  to  pay  any  sum  which 
was  foimd  to  be  really  owing  by  him. 

I  am  unable  to  see  upon  what  ground,  having  regard  to  the 
facts  I  have  mentioned,  the  finding  of  the  trial  Judge  as  to  reason- 
able and  probable  cause  can  be  disturbed.  In  his  charge  to  the 
jury  the  learned  trial  Judge  made  some  observations  which  related 
to  the  issue  as  to  reasonable  and  probable  cause,  with  which, 
lander  oiu*  present  law,  the  jury  had  nothing  to  do. 

According  to  the  provisions  of  sec.  62  of  the  Judicature  Act: — 

"In  actions  for  malicious  prosecution,  the  Judge  shall  decide 
all  questions  both  of  law  and  fact  necessary  for  determining  whether 
or  not  there  was  reasonable  and  probable  cause  for  the  prosecution." 

Before  this  legislation  was  enacted,  the  question  was  a  mixed 
one  of  law  and  fact,  the  province  of  the  jury  being  to  find  the  facts 
unless  admitted,  including  the  inferences  from  them;  and  that  d 
the  Judge  to  say  whether  those  facts  amount  to  reasonable  and 
probable  cause;  and,  if  there  was  no  other  evidence  of  malice 
than  what,  in  the  Judge's  opinion,  established  a  want  of  reasonable 
and  probable  cause,  the  jury  upon  the  question  of  malice  were  not 
bound  by  that  opinion,  but  might  determine  for  themselves 
whether  there  was  reasonable  and  probable  cause. 

As  I  imderstand  the  provisions  of  sec.  62,  the  question  of 
reasonable  and  probable  cause  is  to  be  determined  for  all  the 
purposes  of  the  trial  by  the  Judge,  and  the  jury  cannot  now 
disr^ard  that  finding,  but  must  give  effect  to  it  when  determining 
the  question  of  malice. 

If  that  be  the  case,  the  functions  of  the  jury  in  such  a  case  as 
this  are  to  determine  the  following  matters,  and  these  only: — 
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1.  Whether  the  defendant  prosecuted  the  criminal   charge  ^^\q^^' 

against  the  plaintiff  as  alleged  before  a  tribunal  into  whose  pro-  

ceedings  the  civil  courts  are  competent  to  inquire.  Jbwhubst 

2.  Whether  the  proceedings  complained  of  terminated  in  the  Unttbd 
plaintiff's  favour.  Stobxs 

3.  Whether  the  defendant  instituted  or  carried  on  the  pro-  I^nfi™>- 
ceedings  maliciously.  MerBdith,cj.o. 

.4.  The  damages  sustained  by  the  plaintiff. 

In  determining  the  third  question,  the  jury  may  but  are  not 
bound  to  imply  malice  from  the  absence  of  reasonable  and  prob- 
able cause.  The  jury  must,  in  this  case,  have  found  malice, 
and  there  was  not  only  the  implication  from  the  absence  of  reason- 
able and  probable  cause,  but  express  evidence  that  the  prosecution 
was  instituted  for  indirect  or  improper  motives,  viz.,  for  the 
collection  of  the  debt  which  it  was  alleged  the  respondent  owed 
the  appellant,  to  support  their  finding. 

It  was  argued  that  the  appellant  had  laid  all  the  facts  fully 
and  fairly  before  the  Crown  Attorney,  and  had  acted  on  his  advice 
in  laying  the  information.  If  whether  or  not  that  had  been  done 
was  relevant  on  the  question  of  reasonable  and  probable  cause, 
or  if  it  had  been  done  and  the  appellant  had  in  good  faith  acted 
upon  the  advice  he  had  received,  it  could  not  be  said  that  it  had 
acted  without  reasonable  and  probable  cause. 

The  view  of  the  trial  Judge  was  that  the  appellant  had  not 
done  this,  but  had  withheld  from  the  Crown  Attorney  material 
facts  which,  had  they  been  disclosed,  would  have  led  the  Crown 
Attorney  to  advise  against  the  laying  of  an  information;  and  in 
that  view  I  agree.  It  was  not  sufficient  for  Tilston  to  have  laid 
before  the  Crown  Attorney  all  the  facts  that  were  then  within  his  own 
knowledge.  Other  facts  which  would  have  led  the  Crown  Attorney 
to  advise  against  laying  the  information  were  known  to  the 
appellant,  and  they  should  have  been  laid  before  the  Crown 
Attorney.  It  surely  cannot  be  the  law  that  a  person  desiring  to 
prosecute  another  on  a  criminal  charge  may  entrust  the  laying  of 
it  to  an  agent  who  does  not  know  all  the  material  facts,  and  can 
then  find  shelter  behind,  the  fact  that  the  agent  has  disclosed  all 
the  facts  that  were  within  his  knowledge. 

Although,  as  I  have  said,  no  objection  was  made  at  the  trial 
to  the  Judge's  charge,  it  was  objected  to  on  the  argument  before  us. 
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In  order  to  reach  a  proper  conclusion  as  to  whether  there  was 
misdirection  entitling  the  appellant  to  a  new  trial,  there  must  be 
borne  in  mind  the  fact  which  I  have  mentioned,  that  the  learned 
Judge  in  his  charge  to  the  jury  dealt  with  matters  which  had  to 
do  only  with  the  question  of  reasonable  and  probable  cause,  and 
in  the  parts  of  the  charge  most  objected  to  the  learned  Judge 
M«redith,cj.o.  was  but  statiQg  the  reasons  which  led  to  his  finding  that  there 
.  was  an  absence  of  reasonable  and  probable  cause. 

Upon  the  issues  which  the  jury  were  to  decide,  there  was  no 
misdirection.  That  the  appellant  had  instituted  the  prosecution 
and  that  it  had  terminated  in  favour  of  the  respondent  was  not 
disputed;  in  the  direction  as  to  malice  there  is  nothing  to  complain 
of;  and  with  the  direction  as  to  the  damages  the  appellant 
certainly  has  no  reason  to  find  fault. 

Although  no  objection  has  been  taken  to  the  charge,  if  it 
appears  that  misdirection  has  resulted  in  a  miscarriage. df  justice, 
a  new  trial  will  be  granted.  This  rule  of  practice  cannot  help  the 
appellant,  even  if,  which  I  do  not  think,  there  was  misdirection, 
because,  in  my  opiaion,  there  has  been  no  miscarriage  of  justice. 

The  damages  are  large,  much  larger  than  I  would  have  given, 
but  not  so  excessive  as  to  warrant  the  Court's  interference  with 
the  award  of  them  by  the  jury. 

I  would  dismiss  the  appeal  with  costs. 


Maclaren  and  Magee,  JJ.A.,  agreed  with  Meredith,  CJ.O. 

HoDGiNS,  J.A.: — ^I  agree  with  the  judgment  of  my  Lord  the 
Chief  Justice. 

I  only  wish  to  add  that  there  is  a  difference  made,  in  the  written 
agreement  under  which  both  parties  were  acting,  between  the 
amounts  received  from  sales  of  stock  and  the  moneys  chargeable 
to  the  respondent  for  shortages  in  the  stock  due  to  pilferage  or 
any  such  causes  by  persons  other  than  the  branch  manager  and 
his  assistants,  employees,  and  persons  connected  with  him. 

The  amounts  of  these  shortages  are  treated  as  due  by  the 
respondent,  not  because  he  had  received  and  failed  to  account  for 
their  proceeds,  but  because  he  had  agreed  to  make  them  good. 
They  are  treated  as  a  debt  to  be  ''deducted  from  the  commission 
of   the   branch   manager    .    .     .    and   if   such   commission  is 
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insufficient  the  balance  shall  forthwith  be  paid  by  the  branch 
manager." 

As  the  whole  question  turned  on  shortages  apparently  arising 
from  the  causes  mentioned,  and  not  upon  the  proceeds  of  sale  of 
the  appellant's  goods  not  accounted  for  in  the  way  provided  for 
in  the  agreement,  the  charge  of  theft  could  not  be  supported  and 
was  properly  dismissed.  If  the,  appellant  claimed  for  sales  of 
stock  not  accounted  for/  it  is  strange  that  the  evidence  does  not 
disclose  it. 

The  damages  seem  large,  but  I  do  not  think  we  can  interfere 
with  the  verdict  on  that  account. 
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Ferguson,  J.A.  (dissenting) : — I  am  unable  to  agree  with  my 
Lord  the  Chief  Justice,  whose  reasons  and  opinion  I  have  had  the 
benefit  of  considering. 

Had  the  learned  trial  Judge  considered  the  issue  between  the 
parties  in  the  way  it  has  been  dealt  with  by  the  Chief  Justice,  or  as 
it  w^as  presented  on  the  pleadings  and  evidence,  and  come  to  the 
conclusion  that,  at  the  time  Tilston  induced  the  Crown  Attorney 
to  charge  the  plaintiff  with  theft,  Tilston  and  the  defendant 
corporation  had  no  reasonable  ground  for  believing  that  the 
plaintiff,  as  their  employee,  had  committed  theft,  and  had  the 
learned  trial  Judge  instructed  the  jury  that,  in  arriving  at  a  con- 
elusion  on  the  question  whether  or  not  the  defendant  corporation, 
acting  through  its  agent,  was  actuated  by  maUce,  and  in  assessing 
damages,  they  should  keep  in  mind  that  the  relationship  of  the 
parties  was  that  of  employer  and  employee,  I  might  have  been 
more  inclined  to  agree  in  the  opinion'  of  my  Lord;  but,  on  my 
reading  of  the  charge  to  the  jury,  no  such  case  was  presented  for 
their  consideration,  nor  was  it,  I  think,  present  to  the  mind  of  or 
considered  by  the  learned  trial  Judge.  ,0n  the  contrary,  the 
learned  trial  Judge  based  his  opinion  and  charge  on  what  seems  to 
me  to  be  an  erroneous  conclusion,  that  the  parties  had,  by  some 
act  or  acts  not  pointed  out  by  him,  changed  the  relationship 
created  and  established  by  the  written  agreement,  i.e.,  employer 
and  employee,  to  that  of  debtor  and  creditor.  He  instructed  the 
jury  as  follows. — 

"If  any  of  you  gentlemen  or  myself  have  an  article  of  fmniture 
put  in  our  residence,  give  a  note  for  it,  and  then  refuse  to  pay  for  it. 
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saying  it  was  not  to  be  paid  in  that  way,  that  man  would  have  no 
right  to  lay  an  information  charging  ns  with  theft  of  the  furniture. 
That  seems  to  be  the  positign  of  the  defendants  here.  They  had 
property  in  the  possession  of  the  plaintiff,  they  treated  the  matter 
as  debtor  and  creditor,  and  so  the  arrangement  went  on.  The 
disputes  were  in  regard  to  adjustments. 

"Then,  leaving  all  disputes, aside  and  not  dealing  with  the 
attempt  to  obtain  settlement  by  a  short  cut  in  the  laying  of  a  charge 
of  theft — ^I  may  be  wrong;  if  I  am,  the  Court  of  Appeal  will 
correct  me;  but  I  say  it  is  not  good  law  where  a  person  changes  his 
ground  from  that  of  debtor  and  creditor  and  attempts  to  enforce 
the  criminal  law.  I  think  then  that  an  action  is  actionable.  I 
think  the  jury,  iu  dealing  with  the  question  of  malice,  may  con- 
sider such  an  act  as  being  malicious.'' 

That  charge  does  not  present,  to  my  mind,  the  true  issue 
between  the  parties.  It  certainly  did  not  present  to  the  jury  for 
their  consideration  the  claim  and  theory  of  the  defence;  and, 
unless  and  until  that  is  done,  I  cannot  think  there  has  been  a  fair 
trial. 

The  learned  Chief  Justice  feels  able  to  affirm  the  judgment 
appealed  from  on  a  paragraph  of  the  agreement  quoted  by  him 
which  creates  between  the  plaintiff  and  the  defendant  the  relation- 
ship of  debtor  and  creditor,  in  respect  of  ^^shortagesi  in  the  stock  of 
goods  or  coupons  due  to  pilfering  or  any  such  cause j*'  and  by  assuming 
that  the  shortages  were  clearly  the  result  of  pilfering.  The 
learned  trial  Judge  does  not  appear  to  have  considered  that 
provision  of  the  agreement,  or  to  have  presented  such  a  view  to 
the  jury;  but,  even  if  he  had,  it  does  not  seem  to  me  that  the 
defendant  or  its  servants  acted  unreasonably  in  thinking  that  an 
apparent  shortage  of  $437,  equalling  more  than  10  per  cent,  of 
the  whole  stock,  was  not  due  to  pilfering  by  persons  other  than  the 
plaintiff. 

The  plaintiff  was  not  arrested;  he  was  merely  summoned  to 
the  pohce  court;  and,  upon  one  of  the  defendant's  employees, 
who  was  sent  to  Dunnville  merely  to  take  an  inventory  for  the 
piupose  of  moving  the  stock  from  the  plaintiff's  premises  pursuant 
to  his  notice  given  under  the  agreement,  admitting  to  the  magis- 
trate that  he  did  not  believe  that  the  plaintiff  had  stolen,  and  also 
that  the  plaintiff  had  expressed  to  him  his  willingness  to  pay,  the 
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charge  laid  by  the  Crown  Attorney,  at  the  request  of  another 
employee  of  the  defendant  corporation,  was  dismissed,  but  the 
plaintiflf  subsequently  admitted  a  shortage  of  $347,  and  paid  that 
sum. 

If  the  plaintiflf,  under  such  circumstances,  is  entitled  to  recover 
anything,  the  amoimt  of  damages  awarded — ^$1,700 — strikes  me 
as  excessive;  this  result  was,  I  think,  due  to  the  charge  which  I 
have  quoted,  and  which,  on  my  reading,  is  not  supported  in 
e\ddence.  It  is  established  beyond  doubt  that  the  plaintiflf 
was  the  defendant's  servant,  and  in  that  capacity  had  received 
the  defendant's  goods;  that  he  bad,  at  the  time  the  charge 
was  laid,  signed  and  approved  stocknsheets  shewing  a  shortage 
of  $437;  that  he  was  then  unable  to  account  for  the  shortage 
or  any  part  of  it.  His  only  answer  was  to  tell  Hallett  that 
he  could  not  accoimt  for  the  shortage,  at  the  same  time  protesting 
his  innocence  and  willingness  to  pay. 

I  am  not  prepared  to  say  that  an  employee  purges  himself,  not 
only  of  wrongdoing,  but  of  all  appearance  of  evil,  when,  without 
explanation,  he  announces  that  he  will  pay  his  master  the  value  of 
his  goods,  which  he  should  have  in  his  possession,  or  that  he  will 
repay  moneys  received  from  the  sale  of  his  employer's  goods, 
when  he  had  no  right  to  use  the  moneys,  but  should  have  always 
treated  and  dealt  with  these  moneys  not  as  his  own,  but  as  those 
of  his  employer. 

To  my  way  of  thinking,  these  are  questions  which  should  have 
been  considered  and  dealt  with  by  the  trial  Judge  and  the  jury. 

The  defendant  is  entitled  to  have  the  opinion  of  the  trial  Judge 
on  whether  or  not,  considering  the  relationship  of  the  parties  as 
that  of  employer  and  employee,  there  was  reasonable  and  probable 
cause  for  the  defendant  corporation  and  its  oflScers  believing  that 
the  plaintiflf  had  been  guilty  of  theft,  and  to  have  the  jiu-y,  keeping 
the  relationship  established  by  the  agreement  in  mind,  determine 
whether  or  not  the  defendant  did  actually  believe  in  the  charge 
of  theft,  or  made  the  charge  maliciously  and  without  such  beUef, 
and  also  to  have  the  jury  assess  the  damages  on  such  a  view  of  the 
facts. 

In  other  words,  the  defendant  is  entitled  to  have  its  contentions 
considered  and  presented,  and  to  have  the  action  tried  and  the 
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damages  assessed  according  to  the  true  issue  presented  by  the 
pleadings  and  evidence  of  the  parties. 
I  would  direct  a  new  trial.  • 

Appeal  dismissed  (Ferguson,  J. A.,  dissenting). 
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Aug.  29. 
Oct.  10. 


[APPELLATE  DIVISION.] 
Bell  v.  Chartered  Trust  and  Executor  Co. 


Chartered  Trust  and  Executor  Co.  v.  Bell  and  Bursev. 

Landlord  and  Tenant— Oral  Agreement  for  Lease  of  Premises — Possession — 
Stattite  of  Frauds — Assignment  by  Tenant  for  BenefU  of  Creditors — When 
Effective — Assent  of  Assignee — Surrender  of  Lease — PriorUy — Parting 
with  Property  in  Fraud  of  Creditors — Intent — Claim  of  Assignee  for  Specific 
Performance  of.  Agreement— Claim  of  Landlord  for  Possession, 

B,,  who  was  in  possession  of  business  premises  under  a  lease  or  agreement 
for  a  lease,  not  in  writing,  from  the  plaintiff,  made  an  assignment  to  the 
defendant  company  for  the  benefit  of  his  creditors,  and  on  the  same  day 
executed  a  surrender  of  the  lease: — 

Hddy  that  the  assignment  did  not  become  effective  until  assented  to  by  the 
company,  whose  assent  was  not  given  until  the  following  day;  and,  there- 
fore, the  surrender  preceded  the  making  of  the  assignment. 

Held,  also,  that  the  surrender  was  not  invalid  as  a  fraudulent  preference  or  a 
fraudulent  parting  with  propertv  in  fraud  of  creditors :  there  was  no  intention 
on  the  part  of  B.  to  prefer  tne  plaintiff  or  to  defeat,  delay,  hinder,  or  defraud 
his  creditors. 

And  held,  assuming  that  there  was  an  agreement  for  a  lease  and  possession 
sufficient  to  get  rid  of  the  Statute  of  Frauds,  that  the  surrender  was  a 
complete  answer  to  the  defendant  company's  claim  for  specific  performance 
of  the  agreement;  and  the  plaintiff  was  entitled  to  succeed  upon  his  claim 
for  possession  of  the  demised  premises. 

Judgment  of  Looie,  J.,  reversed. 

Motion  by  the  plaintiff  in  the  first  action  to  continue  an  interim 
injunction. 

Upon  the  return  of  the  motion,  it  was  agreed  by  all  parties  that 
the  two  actions  should  be  consolidated,  the  motion  turned  into  a 
motion  for  judgment  in  the  consolidated  actions,  and  the  motion 
for  judgment  disposed  of  upon  the  material  filed  upon  the  original 
motion. 


August  28.    The  motion  for  judgment  was  heard  by  Logie, 
J.,  in^the  Weekly  Court,  Toronto. 
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/.  P.  Wxdsh,  for  BeU  and  Bursey. 

S.  King  and  W.  Lavyr,  for  the  Chartered  Trust  and  Executor 
Company. 

August  29.  LoGiE,  J. : — The  first  action  is  to  recover  possession 
of  the  premises  described  in  the  writ  of  summons  from  the  defend- 
ant company  as  assignee  of  one  Bursey,  and  for  an  injunction 
restraining  the  defendant  company  from  trespassing  upon  or 
carrying  on  any  business  in  the  said  premises,  and  for  damages. 

In  the  second  action  the  company  asks  to  have  it  declared  that 
a  certain  indenture  of  lease,  dated  the  28th  October,  1918,  in 
which  the  defendant  BeU  is  lessor  and  the  defendant  Bursey  is 
lessee  of  the  premises  known  as  1196  St.  Clair  avenue,  Toronto, 
being  t^e  preniises  mentioned  in  the  first  action,  is  a  valid  and 
subsisting  lease,  notwithstanding  an  alleged  surrender  of  the  same 
by  the  defendant  Bursey  to  the  defendant  Bell;  that  such  sur- 
render was  fraudulent  as  against  the  creditors  of  Bursey,  and  that 
the  lease  was  surrendered  improvidently  and  by  reason  of  the 
fraudulent  act  of  the  defendant  Bell.  The  company  also  asked 
for  an  injunction  restraining  the  defendant  Bell  from  taking  posses- 
sion of  the  premises,  and  for  a  certificate  of  lis  pendens;  and  further, 
by  amendment,  for  specific  performance  by  the  defendant  Bell 
of  an  alleged  agreement  to  execute  a  lease  for  the  period  of  5 
years  from  the  28th  October,  1918,  to  Bursey,  of  the  same  premises. 

It  WW  agreed  that  the  decision  of  the  Court  in  both  actions 
should  be  based  on  the  material  filed  on  the  said  motion  to  continue 
the  injimction  in  the  first  action. 

The  facts  appear  from  the  material  filed  to  be  as  follows: — 

On  or  about  the  28th  October,  1918,  a  verbal  agreement  was 
entered  into  between  Harry  Bell  and  Bursey  to  lease  the  premises 
to  Bursey  for  5  years  from  the  28th  October,  1918,  at  $1,080  per 
anniun,  rent  payable  monthly  in  advance,  $90  per  month. 

A  lease  was  prepared  in  accordance  with  this  agreement,  and 
one  copy  handed  by  Bell  to  Bursey  and  by  him  put  away. 

It  was  never  signed  by  either!  Bursey  did  not  know  that  it 
was  necessary,  and  Bell  did  not  insist  or  sign  it  himself. 

Bursey  went  into  possession,  expended  some  $12  in  fixtmres, 
etc.,  and  paid  rent  at  $90  per  month  until  July,  1919,  when  he  found 
himself  in  deep  water  financially. 
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His  cheque  for  the  July  rent  was  refused  by  the  bank.  He 
consulted  some  friends,  who  advised  him  to  make  an  assignment 
for  the  benefit  of  his  creditors;  and  immediately  thereafter  he  met 
Mr.  Edgar  Bell  (brother  of  Harry  Bell,  the  lessor),  who  managed 
Harry  Bell's  affairs  in  his  absence,  and  together  they  went  to  the 
office  of  the  solicitors  for  Mr.  Harry  Bell. 

There  an  assignment  for  the  benefit  of  the  creditors  of  Bursey 
to  the  Chartered  Trust  and  Executor  Company  and  a  surrender  of 
his  alleged  lease  were  prepared  and  signed  by  Bursey — ^he  does  not 
know  which  he  signed  first;  and,  upon  the  company,  the  assignee, 
taking  possession,  these  proceedings  were  taken  first  by  the 
company,  as  above  described,  and  secondly  by  Bell. 

For  the  landlord  it  is  contended  that  the  tenancy  of  Bursey 
was  a  tenancy  at  will — duly  determined  by  notice  and  demand 
for  possession,  or,  if  not,  that  the  surrender  was  effective. 

For  the  assignee  of  Bursey  it  is  contended  that  the  agreement 
for  the  lease,  evidenced  by  the  unexecuted  draft,  should  be  specific- 
ally performed  by  the  lessor;  that  the  surrender  was  fraudulent 
against  creditors;  and  that,  in  any  event,  the  assignee  is  a  tenant 
from  year  to  year  and  not  a  tenant  at  will.  If  Bursey  is  held  to 
be  a  tenant  at  will,  it  is  admitted  that  the  assignee  is  out  of  Court. 

Undoubtedly,  from  the  evidence,  the  solicitors  for  Harry  Bell 
thought  that  there  was  a  valid  lease,  duly  executed;  and  until  the 
cable  from  him,  imder  date  of  the  12th  August,  Edgar  Bell  was 
under  the  same  misapprehension. 

This,  however,  cannot  conclude  Harry  Bell. 

The  question  to  be  decided  by  me  on  this  application  appears 
to  be  whether  the  agreement  underlying  the  unexecuted  instru- 
ment of  demise  should  be  specifically  enforced,  and  the  parties 
placed  in  the  same  position  as  if  the  lease  had  been  regularly 
executed. 

The  question  is  not  without  difficulty;  for,  although  upon  the 
refusal  or  omission  of  either  party  to  an  agreement,  for  a  lease  to 
perform  the  agreement  the  other  is  usually  entitled  to  maintain  an 
action  for  specific  performance,*  it  is  an  equitable  remedy  within 
the  discretion  of  the  Court,  and  not  as  of  right. 

In  this  case  I  think  the  agreement  should  be  enforced,  upon 
the  assignee,  the  Chartered  Trust  and  Executor  Company,  entering 
into  personal  covenants  with  the  lessor,  Harry  Bell,  to  observe 
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the  conditionfi  and  perform  the  covenants,  stipulations,  and 
provisoes  contained  in  the  original  draft  from  Bell  to  Bursey. 

Althoughrthe  agreement  is  not  in  writing  or  the  lease  executed, 
there  has  been,  in  my  opinion,  sufficient  part  performance  unequivo- 
cally referable  to  the  agreement,  which  has  raised  equities 
resulting  from  such  acts  of  part  performance,  rendering  it  unjust 
not  to  decree  specific  performance. 

I  was  somewhat  troubled  with  the  provision  contained  in  the 
lease,  the  agreement  for  which  is  sought  to  be  specifically  performed, 
that  if  the  lessee  '^  shall  make  any  assignment  for  the  benefit  of 
creditors  .  .  .  the  said  term  shall  at  the  option  of  the  lessor 
forthwith  become  forfeited;"  but,  in  the  first  place,  the  lessor 
has  taken  no  proceedings  looking  toward  forfeiture;  and,  secondly, 
by  sub-sec.  2  of  sec.  38  of  the  Landlord  and  Tenant  Act,  R.S.O. 
1914,  cb.  155,  the  assignee  has  the  right,  notwithstanding  any 
provision,  stipulation  or  agreement  in  the  lease,  to  retain  possession 
for  the  remainder  of  the  term,  upon  giving  notice  to  the  landlord 
to  that  effect. 

I  think  the  giving  of  this  notice  should  be  a  condition  precedent 
to  the  relief  claimed. 

There  is  no  question  but  that,  apart  from  the  statute,  the 
assignee  in  bankruptcy  of  the  lessee  is  entitled  to  a  grant  of  the 
lease  upon  entering  into  personal  covenants :  Powell  v.  Lloyd  (1827), 
1  Y.  &  J.  427. 

If  signed  before  the  assignment  for  the  benefit  of  creditors,  I 
think  the  surrender  or  attempted  surrender  of  the  lease  is  void 
against  creditors  imder  sec.  5  of  the  Assignments  and  Preferences 
Act,  R.S.0. 1914,  ch.  134;  if  signed  afterwards,  it  is  a  nullity. 

In  conclusion,  no  hardship  wiU  be  occasioned  and  no  injustice 
done  by  ordering  specific  performance  of  the  agreement  for  the 
lease,  with  the  saf^uards  above  set  out. 

The  first  action  will  be  dismissed  with  costs,  upon  the  plaintiff 
in  the  second  action  carrying  out  the  terms  hereinafter  imposed 
iq>on  it. 

In  the  second  action  there  will  be  judgment  for  specific  per- 
formance of  the  agreement  for  the  lease,  in  the  terms  of  the  draft 
lease  of  the  28th  October,  1918,  with  costs,  upon  the  plaintiff 
in  that  action  (a)  entering  into  personal  covenants  with  the 
defendant  Bell  in  the  terms  of  the  said  draft;  and  (b)  giving  the 
notice  required  by  sub-sec.  2  of  sec.  38  of  R.S.O.  1914,  ch.  155. 
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.  Should  the  plaintiff  in  the  second  action  fail  to  enter  into  the  said 
covenants  and  give  the  said  notice  forthwith ,  then  this  action  is 
dismissed  with  costs,  and  judgment  will  go  in  the  first  action  in 
favour  of  the  plaintiff  therein,  as  prayed,  with  costs. 

Harry  Bell,  the  plaintiff  in  the  first  action  and  dhe  of  the  defend- 
ants in  the  second,  appealed  from  the  judgment  of  Logie,  J. 

October  10.  The  i^peal  was  heard  by  Meredifh,  C.J.O., 
Maclaren,  Maqee,  Hodqins,  and  Ferquson,  JJ.A. 

'  J.  M.  Ferguson^  for  the  appellant,  argued  that  the  learned 
Judge  had  erred  in  holding  that  there  was  a  lease.  Even  if  there 
was,  the  Statute  of  Frauds  was  an  answer,  because  there  was  no 
possession  sufficient  to  take  the  case  out  of  the  statute:  McKinnon 
V.  Harris  (1909),  1  O.W.N.  101;  Woodfall's  Landlord  and  Tenapt, 
19th  ed.,  p.  118.  Bursey  had,  before  the  assignment,  executed  a 
surrender  of  the  lease.  If.  the  surrender  was  not  effective,  then 
the  right  of  occupation  was  determined  by  a  demand  for  possession 
made  upon  the  assignee.  The  Court  would  not  enforce  by  specific 
performance  a  lease  which  had  ended,  as  this  one  had:  Halsbury's 
Laws  of  England,  vol.  18,  p.  379.  The  learned  Judge  should  have 
found  that  there  was  no  fraud  or  imdue  influence  in  respect  of  the 
surrender. 

W,  Lawr,  for  the  trust  company,  respondent,  contended  that 
there  had  been  an  oral  agreement  for  a  lease  to  Bimsey;  that 
possession  had  been  taken  under  the  agreement  sufficient  to 
satisfy  the  Statute  of  Frauds;  and  that,  Bursey  having  made  an 
assignment  to  the  respondent  company,  the  surrender  of  the  lease 
was  a  fraudulent  preference  or  a  fraud  upon  creditors,  and  there- 
fore void  as  against  the  respondent  company,  which  was  there- 
fore entitled  to  specific  performance. 


At  the  conclusion  of  the  argument  the  judgment  of  the  Court 
was  delivered  by  Meredith,  C.J.O.: — ^We  are  of  opinion  that  the 
appeal  must  be  allowed. 

The  case  made  by  the  respondent  is  that  there  was  a  verbal 
arrangement  for  a  lease  from  the  appellant,  of  the  premises  in 
question,  to  Bursey,  for  a  term  of  5  years,  at  a  rental  of  $90  a  month, 
payable  in  advance;  and  that  possession  had  been  taken  under 
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I  tbe  agreement  sufficient  to  get  rid  of  any  difficulty  created  by  the    ^^fg,^^' 

Statute  of  Frauds:    Bursey  made  an  assignment  to  the  respondent,        

the  Chartered  Trust  and  Executor  Company.  ® J"* 

Two  actions  have  been  brought,  one  by  the  appellant  to  recover   CttA»TBRm> 
possession  of  the  premises,  and  the  other  by  the  respondent,  the        akd 
Chartered  Trust  and  Executor  Company,  for  specific  performance    E»<jw>ft 
of  the  agreement  for  the  lease. 

The  position  of  the  appellant  is  that  there  was  no  final  agree-       i^st"^ 
mcnt  upon  any  terms;  and  that,  even  if  there  had  been,  the    g^*? 
Statute  of  Frauds  would  be  an  answer  because  there  was  no         Co. 
possession  sufficient  to  take  the  case  out  of  the  statute;  that,  if        g^',^ 
that  contention  failed,  Bursey  had,  before  the  assignment,  executed         and 

a  surrender  of  the  lease;  and  the  answer  to  that  by  the  respondent        ' 

company  is,  that  the  surrender  was  in  effect  a  fraudulent  prefer-  ^««'^^-'*^- 
ence,  or  a  fraud  upon  creditors,  and  was  therefore  void  as  against  it. 

We  listened  to  very  learned  arguments  upon  all  these  ques- 
tions, but  we  think  it  is  unnecessary  to  detennine  some  of  them, 
because,  assuming  that  there  was  an  agreement  for  a  lease  and 
possession  sufficient  to  get  rid  of  the  provisions  of  the  Statute  of 
Frauds,  the  surrender,  if  it  stands,  is  a  complete  answer  to  the 
respondent  company's  contention. 

Whatever  the  tenancy  was,  that  tenancy  was  surrendered. 
The  evidence  establishes  that  the  surrender  was  executed  the  day 
before  the  assignment  became  effective;  it  is  said  that  it  and  the 
assignment  were  drawn  on  the  same  day  and  signed  by  Bursey 
on  the  same  day,  but  the  assignment  did  not  become  effective  imtil 
assented  to  by  the  company,  and  its  assent  was  not  given  until 
the  following  day  after  the  surrender  had  been  signed;  and,  there- 
fore, the  surrender  preceded  the  making  of  the  assignment. 

The  learned  Judge  determined  that  a  case  had  been  made  for  ^ 

specific  performance,  and  that  the  surrender  was  not  valid  by 
reason  of  the  provision  against  fraudulent  preferences.  We  think 
the  learned  Judge  came  to  a  wrong  conclusion  as  to  the  fraudulent 
preference;  indeed  it  is  not  a  case  of  preference  at  all,  but  of  an 
alleged  parting  with  property  in  fraud  of  creditors.  It  is  plain 
that  there  was  no  intention  on  the  part  of  Bursey  to  prefer  the 
appellant  or  to  defeat,  delay,  hinder,  or  defraud  his  creditors. 
He  was  anxious  to  get  rid  of  the  lease;  the  appellant  was  desirous 
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of  his  keeping  it,  and  endeavoured  to  dissuade  bim  from  giving  it 
up,  but  he  insisted  upon  doing  so. 

The  result  therefore  is  that  the  case  of  the  respondent  com- 
pany fails. 

The  appeal  is  allowed  in  both  cases;  the  action  of  the  company 
is  dismissed  with  costs;  and  judgment  will  go  in  the  appellant's 
case  for  possession  with  costs. 

AppMaUcnoed. 


1919 
Oct.  10. 


fMIDDLETON,  J.J 
Malcolm  v.  Malcolbc. 


Husband  and  Wife — Alimony—Ascertainment  of  Proper  Amount  to  be  Allowed 
— Income  of  Husband — Proportion  to  be  Allowed — Discretion — Absence  of 
Hard  and  Fast  Rule— Estimate  of  Earnings  from  Investment  in  Industrial 
Company. 

The  obligation  of  a  husband  is  to  provide  for  the  maintenance  of  his  wife^ 
in  proportion  to  his  ability  so  to  do.  Where  alimony  is  decreed,  the  amount 
to  oe  awarded  is  of  discretion  in  the  Court,  a  discretion  to  be  exercised 
judicially  according  to  established  principles  of  law,  and  upon  an  equitaUe 
view  of  all  the  circumstances  of  the  particular  case. 

Leslie  v.  Leslie,  [1911]  P.  203,  applied. 

There  is  no  fixed  rule  that  the  wife  shall  be  allowed  one-third  of  the  husband's 
income. 

Where  the  husband  owned  four-fifths  of  the  capital  stock  of  a  company 
carrying  on  a  substantial  business,  and  received  $1,500  a  year  for  salary 
as  manager  of  the  company  and  8i>out  1600  a  year  additional  by  way  of 
overdraft  or  bonus,  it  was  held,  that  his  annual  mcome  from  the  oompanv 
was  ascertainable,  not  by  adding  the  salary  and  the  annual  overdraft 
together,  nor  by  deducting  something  from  the  salary  as  repayment  om 
account  of  the  overdraft,  but  by  estimating  the  value  of  his  investment 
in  the  capital  stock  of  the  company  and  calculating  interest  thereon  at  a 
fair  rate  applicable  to  an  investment  in  an  industrial  concern. 

An  appeal  by  the  defendant  from  a  report  of  the  Master 
at  Guelph  fixing  at  $1,080  per  annum  the  amount  payable  for 
alimony,  under  the  terms  of  the  judgment  pronounced  at  the  trial. 

October  8.  The  appeal  was  heard  by  Middlston,  J.,  in  the 
Weekly  Court,  Toronto. 

C.  L.  Dunbar,  for  the  defendant. 
R.  T.  Harding,  for  the  plaintiff. 
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October  10.  Middleton,  J.: — ^The  Master  has  arrived  at 
lie  sum  of  $1,080  by  taking  the  defendant's  income  as:  $1,500, 
salary;  $1,200,  net  income  from  realty;  and  $600,  bonus  from 
business — ^$3,300  in  all — ^and  allowing  the  wife  approximately 
one-third  of  this  sum.  The  salary,  $1,500,  is  admitted.  The  gross 
income  derived  from  real  estate,  $1,7^1.36,  is  admitted,  but  the 
claim  is  made  that  from  thifh  should  be  deducted  $720,  as  repre- 
senting an  estimated  expenditmre  for  repairs,  dilapidations,  and 
upkeep,  leaving  the  net  income  from  this  source  $1,060.  The 
Master  thinks,  and  I  agree  with  him,  that  this  is  too  great  a  deduc- 
tion, and  I  think  the  amount  found  by  the  Master,  $1,200,  is 
approximately  right.  The  $600  allowed  as  bonus  cannot,  I  think, 
be  supported. 

The  defendant  is  the  owner  of  four-fifths  of  the  stock  of  an 
incorporated  company,  Stephenson  and  Malcolm  Limited,  a 
concern  which  carries  on  a  substantial  plumbing  business  in 
Guelph,  the  other  one-fifth  of  the  stock  of  the  company  being  held 
by  clerks  and  employees  of  the  firm.  The  defendant  is  employed 
by  this  company  as  its  business  manager,  and  receives  the  salary 
of  $1,500  from  it.  He  has  habitually  overdrawn  his  account  to 
the  extent  of  about  $600  annually,  and  so,  according  to  the  books 
of  the  company,  owes  it  between  $3,000  and  $4,000.  The  Master 
takes  the  view  that  this  overdraft  must  be  regarded  as  an  annual 
bonus  of  $600;  and,  on  the  theory  that  what  has  happened  in  the 
past  will  probably  happen  in  the  future,  assumes  that  the 
$1,500  will  be  augmented  by  a  similar  amount  in  years  to  come. 
On  the  other  hand,  the  defendant  contends  that  his  income  ought 
not  to  be  regarded  as  the  whole  $1,500,  but  that  this  should  be 
reduced  by  sim^is  which  he  ought  to  repay  on  account  of  this 
overdraft,  or  at  any  rate  by  interest  on  the  amount  overdrawn. 

I  am  unable  to  agree  with  the  view  of  the  Master  or  the  con- 
tention of  either  party  with  regard  to  this  item.  Where  the 
defendant  is  the  largest  stockholder  in  the  company,  owning,  as 
I  have  said,  four-fifths  of  the  stock,  manifestly  the  salary  payable, 
which  he  must  fix  himself,  is  not  any  adequate  criterion  of  his 
real  eanung  capacity  or  of  his  actual  earnings.  This  is  probably 
the  amount  which  he  set  as  that  which  he  was  content  to  draw 
from  that  source  as  remu^ieration  for  his  management,  but  the 
fact  is  that  his  earnings  in  excess  of  this  go  to  augment  the  value 
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of  his  stockholdingET.    It  is  not  suggested  that  the  amount  of  salary 

^^^^         was  fixed  with  a  view  of  prejudieing  the  wife's  position;  but,  no 

Malcolu     doubt,  it  was  fixed  so  as  to  bear  some  fair  proportion  to  the  amount 

Malooui     P^'yable  to  the  other  stockholders,  who  were  also  servants  of  the 

company.    In  a  case  such  as  this,  I  think,  some  other  criterion 

must  be  found  to  determine  the  real  earnings  of  the  defendant 

for  the  purpose  of  ascertaining  the  amoimt  which  his  wife  ought 

to  receive  for  alimony.    The  capital  of  the  company  is  said  to  be 

S25,000;  his  four-fifths   would,   therefore,   represent  a   capital 

investment  of  $20,000,  and  the  earning  value  of  this  may  well  be 

taken,  as  when  invested  in  an  industrial  concern,  as  between:  10 

and  15  per  cent.     The  lower  figure  would  justify  the  allowance 

made  by  the  Master. 

I  am,  however,  of  opinion  that  the  Master  is  quite  wrong  in 
assuming  that  the  amoimt  to  be  paid  to  the  wife  is  to  be  determined 
by  any  arbitrary  rule  by  which  he  should  allow  to  her  one-third 
of  the  husband's  income.  It  is  true  that  in  many  cases  this  has 
been  taken  as  an  index  of  the  sum  to  be  allowed;  but,  like  all  arbi- 
trary rules  of  this  type,  a  slavish  adherence  to  it  produces  injustice. 
The  true  principle  is,  I  think,  indicated  in  the  judgment  of 
Sir  Samuel  Evans  in  Leslie  v.  Leslie,  [1911]  P.  203,  where  he 
points  out  that,  although  the  origin  of  the  wife's  right  to  alimony  was 
often  said  to  be  the  right  which  the  husband  had  upon  the  marria^ 
to  all  the  property  of  the  wife,  yet  the- true  principle  underlying 
his  obligation  rests  on  grounds  which  are  broader  and  deeper. 
His  obligation  is  "to  provide  for  her  maintenance,  in  proportion 
to  his  ability  so  to  do  .  .  .  The  amount  of  the  alimony  .  .  . 
is  of  discretion  in  the  Court,  a  discretion  to  be  exercised  judicially 
according  to  established  principles  of  law,  and  upon  an  equitable 
view  of  all  the  circumstances  of  the  particular  case."  This 
principle  has,  in  England,  been  crystallised  in  statute-la w-t-7  Edw. 
VII.  ch.  12,  sec.  1,  declaring  the  husband  liable  to  pay  such  sum 
for  the  maintenance  of  the  wife  "as,  having  regard  to  her  fortune 
(if  any),  to  the  ability  of  the  husband,  and  to  the  conduct  of  the 
parties, "  may  be  deemed  reasonable  by  the  Court. 

In  this  case  the  parties  were  before  me  at  the  hearing,  and  I  am, 
therefore,  not  entirely  at  the  same  disadvantage  as  a  Judge  ordin- 
arily is  in  hearing  an  appeal  from  a  report;  and,  having  r^;ard 
to  the  whole  circumstances  of  the  parties  as  disclosed  by  the 
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evidence  taken  before  the  lean\ed  Master,  I  think  that  the  amount 
of  alimony  allowed  cannot  be  deemed  to  be  excessive.  Had  I 
been  fixing  the  amoimt  myself,  I  should  probably  have  allowed 
SlOO  per  month. 

I  think  the  appeal  fails,  and  should  be  dismissed  with  costs. 
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[MIDDLETON,  JJ 
Re  Toronto  Suburban  R.  W.  Co.  and  Rogers 


1919 
OctTTc. 


RaOvHw-Sxprapriaiion  of  Land — Ontario  RaUway  Act,  1906 — Date  of  "Takina^* 
— UepoeU  of  Plan  of  Location — Service  of  Notice  of  Expropriation — 
Registry  Act — Plan  of  Svbdivisionr-Sale  of  tx4s — Rigne  of  Purchasers — 
**Owner"—True  Owner  at  Time  of  "TMng"— Compensation— AHtiira- 
tion. 

The  railway  company,  a  company  Bubject  to  the  railway  law  of  the  Province 
of  Ontano,  on  the  3rd  August,  1911,  deposited  its  plan  of  location,  etc.,  in 
the  r^istry  office,  shewing  its  lines  crossing  the  lands  of  R.  Before  this 
deposit^  R.  had  made  a  subdivision  plan  by  which  streets  were  laid  out 
crossing  the  stripwhich  the  company  proposed  to  take,  and  lots  fronting 
on  the  streets.  This  idan  was  not  registered  until  the  26th  August,  1911. 
After  that  date,  R.  sold  lots  to  the  two  claimants.  On  the  5th  May,  1913, 
the  company  served  notice  of  expropriation  upon^R.  The  agreements 
with  the  two  claimants  were  made  before  that  date,  and  one  of  them  was 
registered  before  that  date,  but  not  the  other: — 

Held,  that  the  governing  statute  was  the  Ontario  Railway  Act  of  1906,  6 
Edw.  Vn.  ch.  30. 

Hdd,  also,  that  the  giving  of  the  notice  of  expropriation,  and  not  the  deposit  of 
the  pl^,  was  tJtie  takmg  of  lands,  which  first  conferred  a  right  upon  the 
railway  companv. 

Therefore  the  lands  of  R.  were  not,  before  the  5th  May,  1913,  extra  commer- 
dtim,  and  effect  must  be  given  to  all  transactions  prior  to  that  date. 

The  effect  of  the  Registry  Act  is  to  protect  the  company  as  soon  as  it  becomes 
a  purchaser  for  v^ue  without  nouce. 

The  owner  at  the  time  of  the  expropriation,  and  not  the  registered  owner,  is 
the  true  owner. 

The  two  claimants  were  entitled  to  compensation  to  be  ascertained  by  arbitra- 
tion and  award  under  the  statute — ^the  value  of  their  lands  to  be  determined 
as  of  the  date  of  service  of  the  notice  of  expropriation. 

Toronto  Stiburban  R,W.  Co.  v.  Everson  (1917),  54  Can.  S.C.R.  395,  and  CUy 
of  Edmonton  v.  Ccdgary  and  Edmonton  R.W.  Co.  (1916),  53  Can.  S.C.R.  406, 
followed. 

.The  following  special  case  was  stated  for  the  opinion  of  the 
Court,  under  an  order  made  by  Middleton,  J.,  on  the  30th  May, 
1913,  pursuant  to  Rule  126  :— 

1.  The  Toronto  Suburban  Railway  Company,  a  corporation 
incorporated  and  existing  under  the  laws  of  the  Province  of 
Ontario,  on  the  3rd  August,  1911,  deposited  its  plan  of  location 
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of  the  right  of  way  in  the  registry  office  for  the  registry  division 
of  the  south  ridiog  of  the  county  of  York,  which  plan  of  location 
included  among  other  lands  the  lands  hereinafter  referred  tO| 
which  were  at  the  time  of  such  deposit  registered  in  the  name  of 
one  W.  T.  Rogers. 

2.  The  said  railway  company,  at  the  time  of  such  deposit, 
gave  notice  thereof  by  publication  on  the  4th  August,  1911,  as 
required  by  the  Ontario  Railway  Act,  1906. 

3.  A  plan  of  subdivision  of  the  Rogers  block  into  smaller  lots, 
being  1602  for  the  county  of  York,  was  filed  in  the  registry  office 
for  the  registry  division  of  the  south  riding  of  the  county  of  York, 
on  the  26th  August,  ISll. 

4.  On  or  about  the  5th  May,  1913,  th^  railway  company 
served  upon  W.  T.  Rogers  a  notice  of  expropriation;  and  on  or 
about  the  10th  May,  1913,  the  said  company  served  the  said  W.  T. 
Rogers  with  a  notice  for  immediate  possession  of  certain  lands 
shewn  on  plan  1602. 

5.  George  T.  Ford,  one  of  the  present  claimants,  purchased 
lots  1  and  2  on  the  21st  October,  1912,  under  agreement  between 
the  said  W.  T.  Rogers  and  himself,  and  registered  the  said  agree- 
ment in  the  registry  office  for  the  county  of  York  on  the  7th  Novem- 
ber, 1912,  as  No.  11561,  but  the  railway  company  had  no  notice 
of  such  agreement  until  the  motion  of  May,  1913,  was  laimched, 
imless  the  registration  of  such  agreement  was  notice  to  the  said 
railway  company. 

6.  The  claimant  Ontario  T.  Roome  purchased  lots  4  and  13 
on  the  9th  May,  1912,  under  agreement  between  the  said  W.  T. 
Rogers  and  himself,  and  the  said  agreement  was  not  registered 
and  the  railway  company  had  no  notice  of  such  agreement  until 
the  motion  of  May,  1913,  was  launched. 

7.  The  railway  company  served  the  notice  of  expropriation 
and  notice  for  immediate  possession  on  W.  T.  Rogers,  who  was  then 
and  still  is  the  registered  owner,  having  an  interest  in  the  property. 

8.  Upon  the  return  of  the  motion  for  possession,  the  railway 
company  was  directed  to  notify  certain  other  persons  who  claimed 
to  be  owners  and  who  had  appeared  on  the  motion  for  possession. 
Such  service  was  to  be  without  prejudice  to  any  of  the  railway 
company's  contentions. 
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9.  Upon  the  return  of  the  motion,  after  service  aforesaid,         ^^^^ 
the  matter    ^as   argued   before   Mr.   Justice   Middleton,   who  Re 
made  the  order  of  the  30th  May,  1913,  hereinbefore  referred  to,  Subttrban 
and  directed  that,  upon  the  railway  company  paying  into  Court  ^•^-  ^^• 
a  certain  sum  as  security  for  compensation,  a  warrant  for  immediatev  Rogbrs. 
possession  should  issue. 

10.  The  pa3anent  into  Court  was  made  on  the  27th  June,  1913. 

11.  Settlement  has  been  made  with  the  said  Rogers  and  aH 
the  owners  on  the  said  plan  except  the  above  named  Ford  and 
Roome. 

12.  (a)  SooJb  of  the  said  lots  were  sold  to  purchasers  prior  to 
the  filing  of  said  plan  of  location  No.  1597,  but  notice  of  such 
sales  was  not  recorded,  and  the  said  company  had  no  notice  of  such 


(b)  By  agreement  of  the  27th  March,  1911,  W.  T.  Rogers 
(owner)  agreed  to  convey  to  Harry  Clements  (purchaser)  a 
portion  of  the  said  township  lots,  and  such  agreement  was 
recorded  in  the  registry  office  on  the  16th  May,  1911,  as  No. 
10475,  and  contains  the  following  description,  viz.:  ''All  that 
certain  parcel  or  ti^ct  of  land  and  premises  situate  lying  and 
being  lot  82  on  tiie  north  side  of  Dxmdas  Street  having  a  frontage 
of  50  feet  by  a  depth  of  150  feet,  according  to  a  plan  of  a  sub- 
division of  lots  7  and  8  in  concession  A.  of  the  township  of 
Etobicoke,  in  the  coimty  of  York. 

(c)  The  company  had  no  notice  that  the  said  lands  were  sub- 
divided unless  the  above  facts  set  out  in  paragraph  (b)  can  be 
construed  as  such  notice. 

(d)  Some  of  the  said  lots  were  sold  subsequent  to  the  deposit 
of  the  company's  plan  and  the  recording  of  the  owner's  plan,  and 
before  the  giving  of  the  notice  of  expropriation  or  order  for  posses- 
sion, but  notice  of  such  sales  was  not  recorded,  and  the  company 
had  no  notice  of  such  sales,  except  as  aforesaid. 

The  questions  for  the  opinion  of  the  Court  are: — 
(1)  Was  the  registration  of  the  Clements  agreement  (instrument 
No.  10475)  on  the  16th  May,  1911,  above  referred  to,  notice  to 
the  company  of  tiie  plan  of  subdivision  1602?  And,  if  so,  what, 
if  any,  effect  will  such  notice  have  on  the  question  at  issue  between 
the  parties  herein? 


Digitized  by 


Google 


904 


ONTARIO  LAW  REPORTS. 


[vol. 


1919 
IriT 

TOBOMTO 
BVBITRBAN 

R.W.  Co. 

AKD 
R0OBB8. 


(2)  As  to  effect  (if  any)  of  the  deposit  of  the  said  plan  of  right 
of  way  upoD. — 

(a)  Purchaserspurchasingpriorthereto,  but  who  did  not  record 
specific  notice  theredf . 

(b)  Purchasers  who  purchased  subsequent  to  the  depoat  and 
who  did  not  record  notice  thereof. 

(c)  Purchasers  who  purchased  subsequent  to  the  filing  of  the 
oompauy's  plan  and  subsequent  to  the  recording  of  the  owner's 
plan,  but  before  the  giving  of  the  notice  of  expropriation. 

(3)  What  effect  upon  the  registration  of  the  said  plan  of  right 
of  way  has  the  fact  that  the  company  did  not  Serve  notice  of 
expropriation  till  more  than  one  year  after  the  deposit  of  the 
railway  company's  plan? 

(4)  As  to  what  effect,  if  any,  the  deposit  of  the  said  plan  of 
right  of  way  has  in  respect  to  the  streets  laid  out  in  the  said  plan 
of  subdivision,  and  the  consequent  severance. 

(5)  As  to  what  date  the  damages  to  the  different  respective  ^ 
classes  should  be  assessed  as  against  the  railway  company  for  the 
taking  of  the  said  lands. 

(6)  As  to  whether  the  compensation  should  be  determined  in 
one  arbitration  to  which  the  registered  owners  only  are  parties, 
or  whether  the  company  is  bound  to  arbitrate  with  each  owner, 
whether  registered  or  not. 


October  10.  The  special  case  was  heard  by  Middleton,  J., 
in  the  Weekly  Court,  Toronto. 

R,  B.  Henderson,  for  the  railway  company. 

J.  F.  Boland,  for  Rogers. 

D.  J.  Coffey,  for  Ford  and  Roome. 

October  16.  Middleton,  J. . — ^The  Toronto  Suburban  Railway 
Company,  at  the  time  of  the  occurrences  set  out,  was  subject  to 
the  railway  law  of  the  Province  of  Ontario. 

On  the  3rd  August,  1911,  it  deposited  its  plan  of  location,  etc., 
in  the  refOBtry  office,  shewing,  inter  alia,  its  right  of  way  as  crossing 
the  lands  of  W.  T.  Rogers,  parts  of  lots  7  and  8  in  concession  A., 
Etobicoke.  Before  the  time  that  this  plan  was  so  registered,  Rogers 
had  made  a  subdivision  plan  by  which  streets  were  laid  out  crossing 
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the  strip  taken  by  the  railway  company,  and  small  lots  fronting 
on  these  streets.  The  plan  was  not  registered  until  the  26th 
August,  1911. 

Some  lots  had  been  sold  by  Rogers  prior  to  the  registration  of 
the  railway  plan;  but,  save  in  the  case  of  Clements,  these  sales 
were  not  roistered  in  any  way. 

By  agreement  of  the  27th  March,  1911,  Rogers  agreed  to  sell 
Clements  ''lot  82  on  the  north  side  of  Ihmdas  street,"  having 
a  frontage  of  50  feet  by  a  depth  of  150  feet  "according  to  a  plan 
of  subdiviraon  of  lots  7  and  8  in  concession  A.  of  Etobicoke." 
This  was  registered  on  the  6th  May,  1911. 

After  the  registration  of  the  railway  company's  plan  and  of 
&e  subdivision  plan,  and  before  the  giving  of  the  notice  of  expro- 
priation, other  lots  were  sold:  among  others,  lota  1  and  2  were 
sold  to  Ford  on  the  21st  October,  1912,  the  agreement  being 
leistered  on  the  7th  November,  1912;  and  lots  4  and  13  were 
sold  to  Roome  on  the  9th  May,  1912,  the  agreement  not  being 
r^rjstered  until  after  the  notice  of  expropriation.  On  the  5th 
May,  191 3,  notice  of  expropriation  was  served  upon  Rogers,  and  a  few 
days  later  a  notice  of  motion  for  immediate  possession.  The 
company  was  then  advised  of  Rogers'  dealings  with  his  property, 
and  (without  prejudice  to  the  contention  of  the  company)  notice 
was  given  to  all  those  who  had  acquired  rights  under  him. 
Immediate  possession  was  ordered  and  money  paid  into  Couit. 
Since  then  aU  the  claimants  save  Ford  and  Roome  have  been 
settled  with,  and  a  stated  case  has  been  agreed  upon  to  determine 
questions  as  to  the  rights  of  Ford  and  Roome,  which  both  parties 
'desire  to  have  settled  before  any  arbitration  is  enteied  upon. 

There  has  been  litigation  with  reference  to  another  lot  affected 
by  this  same  railway  plan,  and  this  has  determined  several  matters 
which  I  am  called  upon  to  consider. 

The  Act  in  force  at  the  date  of  the  plan  was  the  Railway  Act 
of  1906  (6  Edw.  VII.  ch.  30).  The  Railway  Act  of  1913  (3  4  4 
Geo.  v.  ch.  36),  assented  to  on  the  6th  May,  1913,  and  operative 
on  the  1st  July,  1913  (sec.  304),  contains  important  changes 
dealing  with  the  matter  in  hand. 

In  Toronto  Suburban  R.  W.  Co.  v.  Everson  (1917),  64  Can. 
S.C.R.  395,  34  D.L.R.  421,  the  Supreme  Court  of  Canada  decided 
that  the  governing  statute  was  the  Act  of  1906. 
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Middietop.j.  j^  ^j^^  esme  case  it  was  also  detenDined  that  the  giving  of 

^^^^        the  notice  of  expropriation,  and  not  the  registration  of  the  plan, 

Rb         was  the  taking  of  the  lands,  which  first  conferred  a  right  upon 

Sot^^Si    ^^^  railway  company.    When  it  is  borne  in  mind  that  the  filing 

R.W.  Co.     of  a  plan  not  only  imposes  no  obligation  upon  the  railway  company, 

RoGBBs.      but  authorises  it  to  take  any  land  within  the  limits  of  deviation 

provided  (sec.  59  (13)  of  the  Act  of  1906),  i.e.,  one  mile  on  each 

side  of  the  line  as  originally  projected,  the  reasonableness  of  this 

holding  can  be  appreciated. 

'  In  City  of  Edmonton  v.  Calgary  and  Edmonton  R.W.  Co.  (1916), 
,  53  Can.  S.C.R.  406,  30  D.L.R.  222,  a  case  under  the  Dominion 
Railway  Act,  it  was  held  that  under  that  Act,  ''by  the  deposit 
of  the  plan,"  the  owner  "was  divested  of  the  power  to  dispose  of 
its  property,  within  the  limits  of  the  right  of  way:  'the  land  was 
put  extra  commerdum.'  The  deposit  of  the  approved  plan  with 
the  registrar  fastened  a  servitude  upon  the  land  taken  and  gave 
the  company  a  statutory  right  to  acquire  a  complete  title  to  it  for 
railway  purposes: "  per  the  Chief  Justice,  54  Can.  S.C.R.  at  pp.  410, 
411.  '  'It  was,  in  my  opinion,  not  within  the  power  of  the  land-owner, 
afterthedei)ositof  the  location  plan,  etc.,  in  any  wise  to  affect  the  land 
thereby  designated  as  that  which  the  company  intended  to  acquire 
for  its  right  of  way  so  as  to  interfere  with  the  right  of  expropriation 
or  to  render  its  exercise  more  burdensome  or  less  advantageous 
to  the  company:"  per  Anglin,  J.,  at  p.  412. 

The  same  Court  that  declared  this  to  be  the  meaning  of  the 
Dominion  Act  having  immediately  thereafter  declared  the  notice 
of  expropriation  under  the  Ontario  Act  of  1906  to  be  the  first 
proceeding  that  gave  the  railway  company  any  right,  it  follows 
that  the  land  was  not,  before  the  5th  May,  1913,  extra  commerdum, 
and  that  all  transactions  prior  to  that  date  must  be  given  effect  to. 
Subsequent  to  the  beginning  of  the  expropriation,  all  transactions 
are  subject  to  it,  and  any  conveyance  of  the  land  is  in  effect  only 
an  assignment  of  the  purchase-price  or  some  part  of  it. 

The  effect  of  the  Registry  Actis  to  protect  therailway  company  as 
soon  as  it  becomes  a  purchaser  for  value  without  notice.  It  cannot 
be  regarded  as  a  purchaser  for  value  until  its  title  is  completed, 
and  any  notice  it  may  have  of  any  transaction  which  took  pluce 
before  it  acquired  a  right  by  the  expropriation^  proceeding,  and 
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before  the  purchase-price  paid,  must  be  regarded,  so  that  the 
person  who  has  acquired  the  right  or  interest  may  be  protected. 
In  other  words,  the  owner  at  the  time  of  the  expropriation  is  the 
true  owner,  and  not  the  registered  owner.  If  the  expropr^tion 
is  carried  to  completion,  and  the  railway  company  registers  its 
title  on  the  strength  of  the  belief  that  the  registered  owner  is  the 
true  owner,  then  the  R^istry  Act  protects  it  against  any  \mreg- 
istered  conv^ance;  but  if,  before  that  time,  it  learns  of  any  convey- 
ance by  the  registered  owner,  then  it  is  not  protected.  If  th)9 
conveyance  is  prior  to  the  beginning  of  the  expropriation,  then  the 
estate  of  the  true  owner  must  be  expropriated.  If  the  conveyance 
is  subsequent  to  the  beginning  of  the  expropriation,  the  expropria^ 
tion  is  not  rendered  nugatory,  but  the  conveyance  gives  a  right  to 
the  whole  or  part  of  the  compensation. 

These  two  purchasers,  having  bought  before  the  beginning 
of  the  expropriation,  are  entitled  to  have  the  arbitration  proceed 
to  detennine  the  compensation  to  be  paid  to  them  resi)ectively, 
on  the  footing  that  the  railway  company  had  offered  to  them 
respectively  the  amounts  mentioned  in  the  schedule  to  the  order 
of  the  30th  May,  1913 — ^the  value  to  be  determined  as  of  the  date 
of  service  of  the  notice  of  exprot)riation. 

The  claimant  land-owners  should  have  their  costs  reserved  by 
the  order  of  the  30th  May,  1913,  and  the  costs  of  this  stated 
case,  payable  to  them  in  any  event  of  the  arbitration.  No  order 
as  to  Rogers'  costs. 
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1910  [IN  CHAMBERS,] 

Oct.  17. 


Re  Sharp  and  Mandel. 

Mortgage — Mortgagara  and  Purchasers  Relief  Ad — Mortgage  Made  More  the 
War — DefavU — Application  by  Mortgaaee  for  Leaoe  to  Proceed — Transfer 
of  Equity  of  Redemption — Votuntary  Assumption  of  Liability  by  Trans- 
feree— Application  of  Act — iHabUity  to  Meet  Payments  not  Attributable  to 
War — Attempt  to  Compel  Mortgagee  to  Oive  Rebate — Leaoe  to  Proceed 
against  Property- — Covenant  for  Payment  by  Mortgagor^— Coats. 

The  Mortgagors  and  Purchasers  Relief  Act,  1915,  u  not  to  be  made  use  of  for 
the  purpose  of  compelling  a  mortgagee  to  reduce  the  amount  of  his  security 
in  order  to  obtain  payment. 

Upon  an  application  under  the  Act  by  the  mortgagee  in  a  second  mortgage 
made  before  August,  1914,  it  appeared  that  in  May,  1919,  the  mortmgor 
sold  the  property  to  F.,  who  paid  cash  for  the  value  of  the  equity,  and  haA 
since  spent  a  large  sum  in  improving  the  property.  The  mortgagee  stated 
that  she  was  in  actual  6eed  of  the  mortgage-money,  which  was  overdue, 
and  that  she  was  told  bv  F.  that,  unless  she  (the  mortgagee)  was  willing  to 
make  a  substantial  rebate,  F.  would  not  pay  off  the  mortgage — claiming  the 
protection  of  the  Act: — 

Heldj  that  F.  had  not  brought  herself  within  the  provisions  of  the  Act,  for  she 
had  not  shewn  that  she  was  unable  to  meet  the  payments  ''by  reason  of 
circumstances  attributi^le  directly  or  indiiectly  to  uie  present  war"  (sec. 
6  (1) ). 

Qucere,  whether  F.  was  within  the  protection  of  the  Act  at  all,  as  she  had 
voluntarily  assumed  her  liability  by  her  contract  made  in  1919. 

It  was  ordered  that  unless  the  mortgage  should  be  paid  off  within  one  monUi 
the  mortgagee  should  be  at  liberty  to  proceed  to  realise  the  daim  against 
the  property;  but  not  to  bring  an  action  against  the  mortgagor  upon  the 
covenant  for  payment;  that  the  mortgagee  should  be  at  libertv  to  add  her 
costs  of  the  appucation  to  the  mortgage-debt;  and  that  F.  should  indemnify 
the  mortgagor  against  her  costs. 

Motion  by  a  mortgagee  for  leave  to  proceed  to  enforce  her 
mortgage,  notwithstanding  the  provisions  of  the  Mortgagors  and 
Purchasers  Relief  Act,  1915,  5  Geo.  V.  ch.  22. 

October  10.  The  motion  was  heard  by  Middleton,  J.,  in 
Chambers. 

P.  E.  F.  SmUy^  for  the  mortgagee. 

Joseph  Singer,  for  the  mortgagor. 

W.  H.  Lockhari  Gordon,  for  the  pm'chaser  from  the  mortgagor. 

October  17.  Middleton,  J.: — ^The  mortgage  was  made  by 
Mandel  before  the  war:  the  principal  is  payable  by  instahrents; 
and,  having  regard  to  the  terms  of  the  mortgage,  the  principal 
is  now  in  default. 

It  is  a  second  mortgage  for  SI, 800,  upon  which  $1,200  is  now 
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due.    The  first  mortgage  is  for  $3,600;  the  value  of  the  property 

is  given  as  $6,600,  so  that  there  is  no  particular  jeopardy  of  the         ^^^^ 

amount  secured.  Rb 

The  mortgagor,  on  the  17th  May,  1919,  sold  the  property  to         ^^ 
Besane  Finstein,  who  paid  cash  for  ihe  value  of  the  equity,  and,  it      Mandbl. 
is  said,  has  since  spent  $1,100  in  icrprovements  upon  the  property. 

The  mortgagee,  according  to  her  evidence,  is  iii  actual  need 
of  the  money,  and  upon  pressing  for  pa3rment  was  told  by  the 
mortgagor  and  the  purchaser  that,  imless  she  was  willing  to 
make  a  substantial  rebate  of  the  amount  due,  they  would  not 
pay  it  off,  claiming  the  protection  of  the  Mortgagors  and  Purchas- 
ers Rehef  Act. 

I  have  very  grave  doubt  whether  Mrs.  Finstein  is  within  the 
protection  of  the  Act  at  all,  as  she  voluntarily  assumed  her  liability 
by  her  contract  made  in  1919 — the  Act,  as  I  understand  it,  being 
for  the  protection  of  persons  who  were  under  liability  at  the  break- 
ing out  of  the  war,  and  who  were  prevented  from  perf onr  ing  their 
obligations  by  reason  of  the  state  of  affairs  and  financial  strin- 
gency which  followed. 

I  am,  however,  clearly  of  opinion  that  Mrs.  Finstein  has  not 
brought  herself  within  the  provisions  of  the  Act,  for  she  has  not 
shewn  that  she  is  unable  to  meet  the  payments  under  the  mortgage 
"by  reason  of  circmr stances  attributable  directly  or  indirectly 
to  the  present  war*."  She  attributes  her  inability  to  the  fact 
that  she  has  spent  her  money  in  making  improvements  upon  the 
property,  and  "to  the  expense,  of  all  commodities  o^dng  to  the 
war.'' 

I  think  it  would  be  entirely  improper  to  allow  this  Act  to  be 
made  use  of  for  the  purpose  of  coD:pelling  mortgagees  to  reduce 
the  amount  of  their  security  in  order  to  obtain  pajrment,  and  in 
this  case  I  am  satisfied  that  this  desire  is  really  underlying  the 

♦The  words  quoted  form  part  of  sec.  6  of  the  Act.  The  section  reads 
in  part  as  follows: — 

5. — (1)  On  any  application  the  Judge  may  grant  the  leave  applied  for, 
or  if  he  18  of  opinion  that  time  should  be  given  to  the  person  liable  to  rofike 
any  payment  on  the  ground  that  he  is  unable  immediately  to  make  the  same 
by  reason  of  eircumstances  attributable  directly  or  indirectly  to  the  present 
war,  the  Judge  may,  in  hb  absolute  discretion,  after  considering  all  the  circum- 
stances of  the  case  and  the  position  of  all  the  parties,  by  order  refuse  to  permit 
the  exercise  of  any  right  or  remedy  ...  for  such  time  and  subject  to 
such  conditions  as  he  thinks  fit.    .    .    . 
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attitude  of  the  present  owner  of  the  property,  and  therefore  I 

^^^^         direct  that  unless  the  mortgage  is  paid  oflf  within  one  month  from 

Rb  this  date  the  mortgagee  shall  be  at  liberty  to  take  proceedings  to 

^^j^        realise  the  claim  against  the  property. 

Mandbl.  I  do  not  think  it  proper  to  permit  any  action  upon  the  covenant 

against  the  mortgs^or.    The  mortgage^  is  entitled  to  add  the  costs 

of  the  application  to  the  mortgage-debt,  and  the  owner  of  the  equity 

should  indemnify  the  mortgagor  against  her  costs.    Unless  the 

parties  liable  to  pay  desire  taxation,  I  fix  these  costs  at  $25  and 

$10  respectively. 


1919  IRIDDBLL,  JJ 

^•^-  Re  Natjbert. 

Insurance  {Life) — Contract  Made  and  Parties  Domiciled  and  Insurance  Moneys 
PayaMe  in  Province  of  Quebec — Contest  as  to  Disposition  of  Insurance 
Moneys — Agreement  of  all  Persons  Interested  that  Decision  be  according  to 
Law  of  Ontario — Validity — Claim  of  Creditors — Representation  of  Creditors 
^  — Rule   76— Policy   Payable  to    Wife  by   Name  or    in    Event    cf   her 

Death  to  Heirs,  Executors,  Administrators,  or  Assigns — Death  of  Wife— 
Remarriage  of  Assured— Rights  of  Second  Wife — WSl — "Afy  Insurances** 
— Declaration  under  Ontario  Insurance  Act— Sees,  16S  (/),  171  (S),  178, 
179  {ly— Amending  Act,  6  Geo,  V.  ch.  SS,  sec,  6— Rights  of  Widow  as 
against  Children. 

In  January,  1905,  N.,  then  domiciled  in  the  Province  of  Quebec,  procured  a 
policy  of  assurance  upon  his  life  from  an  insurance  company  whose  head 
office  was  in  that  Province.  By  the  policy  the  sum  assured  was  made 
payable  at  the  company's  head  office  to  the  wife  of  N.,  whose  full  name 
was  set  out  in  the  policy,  or,  in  the  event  of  her  death,  to  the  heirs,  executors, 
administrators,  or  assigns  of  N.  The  wife  named  in  the  policy  and  two 
children  were  then  alive;  but  the  wife  died  in  1906;  in  1907  N.  married 
again;  and  his  second  wife  and  his  two  children  survived  him.  In  1911,  he 
became  domiciled  in  Ontario,  where  he  died  in  1919,  having  first  made  and 
published  a  will,  dated  the  28th  April,  1919,  by  which  he  gave  certain 
personal  property  to  his  son,  and  to  his  wife,  naming  her,  "my  insurances^ 
ni^  furniture  ana  all  my  other  propertied,  real  and  personal."  He  had  two 
life  insurance  policies,  one  being  that  mentioned  above;  the  moneys  payable 
under  that  policy  were  the  subject  of  an  application  to  the  Court,  upon 
which  a  creditor  of  N.  appeared. 

An  order  was  made  directing  that  the  creditor  before  the  Court  should  repre-^ 
sent  all  creditors:  Rule  75. 

The  contract  having  been  made  in  Quebec  between  parties  there  domiciled 

•  and  the  money  being  payable  in  that  Province,  semble,  that  the  law  of  that 
Province  should  govern. 

All  parties,  however,  desired  that  the  case  be  decided  on  the  law  of  the  Prov- 
ince of  Ontario,  and  had  signed  an  agreement  to  that  effect: — 

Hdd,  that  the  agreement  was  valid — ^there  being  no  third  parties  whoee 
ri^ts  were  derogated  from,  no  infant  concerned,  no  statutory  direction 
violated,  and  no  public  interest  injuriously  affected. 
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The  creditors  contended  that  the  insurance  moneys  formed  part  of  the  estate     '     1919 

of  N.,  available  for  the  payment  of  debts: —  

Edi^  applying  the  law  of  Ontario,. that  the  bequest  of  "my  insurances"  Re 

was  a  sufficient  declaration  in  favour  of  N/s  second  wife,  as  a  member     Naubbrt. 

of  the  preferred  class  of  beneficiaries,  to  entitle  her  to  payment  of  the 

insurance  moneys. 
Sections  163  (1).  171  (3),  178,  and  179  (1)  of  the  Ontario  Insurance  Act, 

R.S.O.  1914,  ch.  183,  considered. 
Ba  Boeder  and  Canadian  Order  of  Chosen  Friends  (1916),  36  O.L.R.  30,  and  Re 
Monkman  and  Canadian  Order  of  Chosen  Friends  (1918),  42  O.L.R.  363, 
followed.  « 

Re  Wrighton  (1904),  8  O.L.R.  630,  distinguished. 
And.  therefore,  the  creditors  could  take  nothing. 
Hdd,  also,  that  if  sub-sec.  4  of  sec.  178  of  the  Act,  as  enacted  bv  the  amending 

Act  of  1916,  6  Geo.  V.  ch.  36,  sec.  5,  was  applicable  to  tnis  pre-existing 

policy,  it  did  not  affect  the  rights  of  the  widow  as  against  the  cnildren. 

Motion  by  Marie  Albina  .Naubert,  widow  of  Wilfrid  Clodomir 
Naubert,  deceased,  for  an  order  declaring  her  entitled  to  certs^ 
moneys  payable  under  an  insurance  policy  upon  the  life  of  the 
deceased. 

October  11.  The  motion  was  heard  in  the  Weekly  Court, 
Ottawa. 

0.  Saxiv4,  for  the  widow. 

J.  U.  Vincent,  for  the  creditors. 

A.  F.  May,  for  the  insurance  company. 

October  20.  Riddell,  J.:— The  late  Wilfrid  Clodomir 
Naubert,  being  then  domiciled  at  Sherbrooke  in  the  Province 
of  Quebec,  in  January,  1905,  procured  a  policy  of  assurance 
upon  his  life  from  the  Sun  Life  Assurance  Company!  whose  head 
office  is  in  Montreal,  which  contained  the  following  provision 
for  payment: —        .  . 

^'Cette  compagnie,  par  les  prdsentes  assure  la  vie  de  Wilfrid 
Clodomir  Naubert,  de  St.  G6r6me,  Prov.  de  Quebec,  g^rant 
(d-aprte  appel4  I'assur^),  pour  la  somme  de  deux  mille  dollars, 
payable  k  son  bureau  dans  la  ville  de  Montr^  k  Albina  Hermine 
Naubert,  Spouse  de  I'assur^,  ou  dans  le  cas  de  son  d^^,  alors  ' 
aux  h&itiers,  ex^uteurs,  administrateurs,  ou  ayants-droit  de 
rassur^,  suivant  la  reception  k  son  si^  social  de  preuves  du  fait 
et  de  la  cause  de  la  mort  de  Tassur^,  deduction  faite  de  toutes 
ledevances  dues  k  la  compagnie  par  I'assur^  ou  le  b^n^ficiaire  et 
la  balance  de  la  prime  pour  Tann^  courante, s'il  y  alien" — which 
may  be  translated  thus: — 
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^^^^^-  "The  company  by  these  presents  assures  the  life  of  Wilfrid 

^^^^        Clodomir  Naubert,  of  St.  Gerome,  Province  of  Quebec,  m^naiser, 
Rb  (hereinafter  called  the  assured),  for  the  sum   of  two  thousand 

dollars  payable  at  its  office  in  the  city  of  Montreal  to  Albina 
Hermine  Naubert,  wife  of  the  assured,  or  in  the  event  of  her 
death,  then  to  the  heirs,  executors,  administrators,  or  assigns 
of  the  assured,  upon  the  receipt  at  its  head  office  of  proofs  of  the 
fact  and  of  the  cause  of  the  death  of  the  assured,  deduction  bein^ 
made  of  all  debts  due  to  the  company  by  the  assured  or  by  the 
beneficiary  and  of  the  balance,  if  any,  of  the  premiujai  for  the 
ciurent  year." 

He  had  then  a  wife,  Albina  Hermine  above-naired,  and  two 
children,  a  son  and  a  daughter.  His  wife  died  in  1906^  and  in 
1907  he  married  his  second  wife,  who  suJrvdves  him,  as  do  his  chil- 
dren. 

In  1911  he  came  with  his  wife  to  Ottawa,  entering  the  civil 
service  of  the  Dominion,  became  domiciled  there,  and  there 
died  in  May,  1919,  having  first  made  and  published  his  last  will 
and  testament,  dated  the  28th  April,  1919.  This  will  is  very 
simple  indeed:  it  contains  two  clauses  and  reads  as  follows: — 

"I.  I  hereby  give  devise  and  bequeath:  lo.  To  my  son  Jean 
Marie  Naubert  all  my  shares  in  different  companies  and  also 
my  watch  perscmal  jewelleries  and  dresses;  2o.  To  my  wife 
Marie  Albina  Naubert  n^e  Dauplaise,  my  insurances,  my  fumitinre 
and  all  my  other  properties,  real  and  personal. 

"II.  To  execute  this  my  last  will  and  testament  I  hereby 
appoint  and  nominate  my  said  son  Jean  Marie  Naubert  and  my 
said  wife  Marie  Albina  Naubert." 

He  had  two  policies,  one  in  the  Metropolitan  Life  and  that  now 
in  dispute — the  policy  in  the  Metropolitan  has  been  amicably 
disposed  of. 

Som.e  years  ago  he  was  indebted  to  his  mother  for  money  boi- 
rowed,  but  about  1914  he  paid  part  of  that  debt,  giving  his  note 
for  the  balance,  $1,100,  "which  was  impaid  at  the  time  of  his 
death — ^he  had  also  other  creditors.  On  the  argument  I  made 
an  order  that  the  creditor  before  the  Court  should  represent  all 
creditors:  Rule  75;  Ward  v.  Benson  (1902),  3  O.L.R.  199;  Taff  Vple 
R.W.  Co,  V.  Amalgamaied  Society  of  Railway  Servants,  [1901] 
A.C.  426. 
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The  creditors  contend  that  the  proceeds  of  the  Sun  Life  policy      ^^^^  '• 
foiTQ  part  of  the  estate  available  for  the  payment  of  debts;  the        ^^^^ 
widow  (who  was  domiciled  at  Ottawa  at  the  tiire  of  the  death,     ^^  Rb 
but  is  now  in  Montreal)  contends  that  she  is  entitled  to  the  money; 
the  son  and  daughter  submit  their  rights  to  the  Court — ^all  con- 
cerned are  of  full  a^. 

The  contract  having  been  made  in  the  Province  of  Quebec 
between  parties  there  domiciled,  and  the  money  being  payable 
by  the  company  at  its  head  oflBce  at  Montreal,  in  the  Province  of 
Quebec,  it  seemed  to  me  that  the  law  of  that  Province  should 
govern.  The  sometim.es  very  puzzling  question,  whether  lex 
loci  contractus  cdebrati  or  lez  loci  actus  should  apply,  does  not 
arise  in  this  case — the  loci  being  the  same.  That  question  is 
well  discussed  in  Westlake's  Private  International  Law,  6th  ed., 
pp.  301  sqq.;  and  I  say  nothing  more  than  that  it  is  a  satisfaction 
to  know  that,  after  all  the  conflicting  dicta  in  England,  it  will 
probably  be  held  that  the  English  law  agrees  in  this  regard  with 
the  civil  law. 

But  all  parties  desire  that  the  case  be  decided  on  the  law 
of  this  Province,  and  have  signed  an  agreement  to  that  effect: 
"It  is  agreed  by  all  parties  that  the  insurance  money  is  to  be 
disposed  of  according  to  the  law  of  the  Province  of  Ontario  and 
as  though  the  insurance  policy  were  an  Ontario  policy  and  wholly 
governed  by  the  Ontario  statutes. '' 

That  such  an  agreem.ent  is  valid  there  can  be  no  doubt: 
Qnilibet  renuntiare  potest  juri  pro  se  introducto;  and  here  there  are 
no  third  parties  whose  rights  are  derogated  from:  Brunsdon  v. 
AUard  (1869),  2  E.  &  E.  19;  ShJter  v.  Sunderland  Corporation 
(1863),  33  L.J.  Q.B.  37;  no  infant  concerned:  Regina  v.  Inhabitants 
of  Birmingham  (1843),  5  Q.B.  210;  no  statutory  direction  violated: 
Habergham  v.  Vincent  (1793),  2  Ves.  Jr.  204, 227;  Croker  v.  Marquis 
of  Hertford  (1844),  4  Moore  P.C.  339;  and  no  public  interest 
injuriously  affected.  What,  if  any,  effect  the  agreement  may 
have  on  the  right  to  appeal,  I  do  not  consider. 

Applying,  then,  the  law  of  this  Province — the  widow  claims 
both  (1)  under  the  policy  itself  and  (2)  under  the  will;  the  creditors 
point  out  :  (1)  that  the  original  beneficiary  Albina  Hermine  is 
dead,  and  the  policy  expressly  provides  that  if  she  be  dead  the 
money  is  to  go  to  the  executors,  etc.;  and  (2)  that  the  will  makes 

15—46  O.L.B. 
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Ridden,!.      ^  j^^^  composed  of  all  the  estate  of  the  deceased,  except  the 

^^^^        specific  bequests  to  the  son,  and  that  all  should  go  as  one  bequest. 

Rb  Admittedly  the  estate  of  the  deceased  cannot  pay  the  debts 

AUBBRT.     ^^gg  ^Y^Q  insurance  money  is  available  for  that  purpose,  as 

the  deceased  at  the  time  of  his  death  was  possessed  of  assets 

to  the  amount  of  $1,646  exclusive  of  the  $3,000  life  insurance; 

and,  unless  the  widow  can  successfully  claim,  the  creditors  aire 

entitled  to  have  the  insurance  money  applied  to  pay  their  debts. 

I  do  not  consider  it  necessary  to  decide  how  the  case  would 
have  stood  had  there  been  no  will,  and  the  widow  were  forced 
to  rely  upon  the  policy  itself.  On  the  death  of  the  first  wife, 
the  policy  became  payable  to  the  heirs,  executors,  administrators, 
and  assigns:  consequently  it  became  in  favour  either  (a)  of  the 
surviving  children  and  (or)  surviving  wife  of  the  deceased  under 
the  Ontario  Insurance  Act,  R.S.O.  1914,  ch.  183,  sec.  163(1),  or 
(b)  of  the  estate. 

If  the  former,  it  became  an  insurance  for  preferred  bene- 
ficiaries: sec.  178  of  the  statute;  and  the  assured  might  by  a 
declaration  ''restrict,  extend,  transfer  or  limit  the  benefits  to  any 
one  ...  of  the  class  of  preferred  beneficiaries"  under  sec.  179(1); 
if  the  latter,  he  might  declare  his  second  wife  sole  beneficiary: 
sec.  171(3),  sec.  178(7).  Qudcungue  vid,  a  declaration  answering 
the  requirements  of  the  statute  would  be  eflfective  to  vest  tiie 
insurance  in  the  widow. 

It  is  too  late  for  any  Provincial  Court  to  question  that  ''a 
direct  bequest  of  an  insurance  policy  is  a  declaration  imder  the 
statute,"  and  "a  bequest  of  'all  my  policies'  covers  all  policies.*' 
See  Be  Boeder  and  Canadian  Order  of  Chosen  Friends  (1916), 
36  0,L.R.  30  (see  p.  41),  28  D.L.R.  424,  in  which  case  the  history 
of  the  decisions  on  the  subject  of  declarations  is  given;  Re  Monkman 
and  Canadian  Order  of  Chosen  Friends  (1918),  42  O.L.R.  363, 
46  D.L.R,  701;  and  there  can  be  no  difference  in  the  eflFect  to  be 
given  to  a  bequest  of  "my  insurances"  as  here. 

The  case  of  Re  Wrigkton  (1904),  8  O.L.R.  630,  is  not  against 
the  widow's  claim:  there,  as  Mr.  Justice  Anglin  pointed  out, 
"the  very  instrument  conferring  title  upon  the  widow  makes 
that  title  subject  to  the  payment  of  the  debts  of  the  testator,  etc. " 

The  creditors  then  can  claim  nothing. 


Digitized  by 


Google 


XLVI.] 


ONTARIO  LAW  REPORTS. 


215 


It  remains  to  consider  the  effect  of  the  amending  Act  of  1916, 
6  Geo.  V.  ch.  36,  sec.  5.* 

Assuming  that  this  section  is  applicable  to  this  pre-existing 
policy,  I  cannot  think  that  it  affects  the  rights  of  the  widow  as 
against  the  children.  This  is  not  the  case  of  an  insurance  "for 
the  benefit  of  the  wife  only:"  on  the  face  of  it  it  is  for  the  benefit 
of  two  sets  of  beneficiaries,  the  named  wife  if  she  Uve,  the  heirs, 
etc.,  if  she  die — each  set  is  to  be  benefited  conditionally,  the  one 
not  more  imconditionally  than  the  other. 

While  the  matter  may  not  be  free  from  doubt,  I  think  the 
section  does  not  apply. 

There  will  be  a  declaration  that  the  widow  is  entitled  to  the 
proceeds  of  the  policy. 

As  to  costs,  had  this  litigation  been  occasioned  by  any  act  or 
neglect  of  the  deceased,  the  costs  might  well  be  paid  out  of  the 
fund:  but  such  is  not  the  case,  the  contest  being  occasioned  by 
liie  unfounded  claim  by  the  creditors.  Were  I  to  order  that 
the  costs  should  be  paid  out  of  the  fxmd,  I  should  be  indirectly 
ordering  the  widow  to  pay  them:  it  would  be  uiyust  to  compel 
her  to  pay  for  the  attack  upon  her  lawful  rights. 

The  insurance  company  will  be  allowed  a  fee  as  for  a  watching 
brief,  which  I  fix  at  $25 — ^this  they  may  deduct  from  the  insurance 
money,  and  the  widow  may  add  this  sum  as  a  disbursement  to 
her  costs;  the  children  will  have  no  costs;  the  creditors  will  pay 
the  costs  of  the  widow,  including  the  above  sum  of  $25. 

I  think  I  should  add  that  the  case  was  admirably  argued 
by  both  counsel. 

In  view  of  the  difficulties  which  may  arise  under  our  statute 
by  reason  of  the  limitation  to  "fieirs,  executors,  administrators," 
etc.,  the  company  may  perhaps  think  it  proper  to  reconsider  the 
fonn  of  their  policies. 

*5.  Subsection  4  of  seotion  178  of  the  Ontario  Insurance  Act  is  repealed 
and  the  following  substituted  therefor: — 

(4)  Where  it  is  stated  in  the  contract  or  declaration  that  the  insurance 
money  or  any  part  of  it  is  for  the  benefit  of  the  wife  only  and  she  is  designated 
by  naine,  and  the  wife  so  desi^piated  by  name  is  not  the  wife  Uving  at  the 
maturity  of  the  contract,  such  insurance  money  or  such  part  of  it  shful  be  for 
the  benefit  in  equal  shares  of  the  wife  Uving  at  the  maturity  of  the  contract 
and  the  children  of  the  assured  and  also  the  children  Uving  at  the  maturity 
of  the  contract  of  any  child  of  the  assured  who  predjeceased  him,  such  last 
mentioned  children  t^ng  the  share  their  parent  would  have  taken  if  living. 


BiddeU.J. 
1919 

Naitbbbt. 
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1919  [APPELLATE  DIVISION.] 

OcTa. 

Hudson  and  Hardy  v.  Township  of  Biddulph. 

Municipal  Corporations — Claim  against  Township  Corporation  for  Corn'oen- 
sation  for  Injury  to  Sheep  by  Dogs—Ovmer  Unknown — Dog  Tax  and  Sheep 
Protection  Act,  R.S.O.  1914y  ch.  B46,  sees.  17,  18,  19— Sheep  Valuers  not 
Appointed — Investigation  of  Claim  by  Council  —  No  Award  Made^ — 
Proceedings  of  Council  before  Passing  of  New  Ad  Repealing  Earlier  Act — 
8  Geo.  V.  ch.  46 — Inapplicability  to  Claim  Made—Interprei(dion  Act, 
R.S.O,  1914,  ch,  1,  sees.  14  (c),  IS  (6)— DtitteiB  of  Council— Judicial  Tri- 
bunal— Finality  ^  Decision — Action  not  Maintainable  under  Earlier  Act — 
Mandamus  to  Council  to  Award  Compensation — Appropriate  Remedf^ — 
Prerogatvoe  Wrii — Action — Parties — Councillors — Appeal — Cosis. 

The  judgmeDt  of  Rose,  J.,  45  O.L.II.  432,  was  reversed,  and  the  action  dis- 
mifised  without  prejudice  to  any  other  proceedings  which  the  plaintifiTs 
might  be  advised  to  take  in  respect  of  their  claim  for  compensation  for  sheep 
injured  bv  a  dog  or  dogs,  the  owner  of  which  was  unknown. 

Hdd,\h&t  the  Dog  Tax  and  Sheep  Protection  Act  in  force  on  the  1st  February, 
1918,  when  the  injury  to  the  sheep  occurred,  viz.,  R.S.O.  1914,  ch.  246. 
as  amended  by  6  Geo.  V.  ch.  56.  was  the  statute  applicable  to  the  plaintifiTs 
claim  for  compensation,  and  that  the  new  Act,  8  Geo.  V.  ch.  46,  which 
repealed  the  former  Act,  had  no  application  to  a  claim  made  before  it  came 
into  force. 

The  effect  of  the  repeal  considered,  in  the  light  of  sees.  14  (c)  and  15  (6)  of 
the  Interpretation  Act,  R.S.O.  1914,  ch.  1. 

Under  the  earlier  statute  the  owner  of  the  sheep  had  no  right  of  action  to 
recover  compensation  from  the  township  corporation.  If  the  township 
council  failed  to  perform  the  duties  imposed  upon  it  by  sec.  18  of  the 
earlier  statute,  a  mandamus  might  be  granted  to  compel  the  council  to  make 
the  inquiry  directed  by  the  section  and  an  award  of  compensation,  but 
beyond  that  the  mandamus  could  not  go.  The  council  is,  for  the  purpose 
of  the  proceedings  to  be  taken  under  sec.  18,  a  judicial  or  ^uost-judicial 
body;  and,  no  appeal  from  its  decision  being  provided  by  the  Act,  its  awaxd 
is  final. 

Sections  17,  18,  and  19  of  the  earlier  Act  considered. 

Barraa  v.  Kearns,  [1905],  1  K.B.  504,  followed. 

In  this  case,  where  no  sheep  valuers  had  been  appointed,  the  council  did 
investigate  the  plaintiffs'  claim,  but  made  no  award,  and  consequently 
the  plaintifTs  could  have  no  relief  in  an  action  unless  a  mandamus  could 
be  awarded. 

Re  Hogan  v.  Township  of  Tudor  (1915),  34  O.L.R.  571,  Hogle  v.  Township  of 
Ernesttown  (1917),  41  O.L.R.  394,  and  iVo6fe  v.  Township  of  Esquesing 
(1917).  41  O.L.R.  400,  considered. 

And  hela,  that  a  mandamus  oueht  not  to  be  awarded,  because  (1)  it  cannot 
be  awarded  in  an  action,  and  (2)  because  the  members  of  the  council,  to 
whom,  if  issued,  it  would  be  directed,  were  not  parties  to  the  action. 

The  weight  of  judicial  opinion  is  against  the  right  to  invoke  the  remedy  of 
the  prerogative  writ  in  an  action;  and  the  appropriate  remedy  would  be 
that  writ,  and  not  the  mandatory  order  which  is  issuable  in  an  action. 

Eastview  Public  School  Board  v.  Township  of  Gloucester  (1917),  41  O.L.R,  327, 
and  Noble  v.  Township  of  Esquesing,  supra,  explained. 

No  costs  of  the  action  or  of  the  appeal  were  allowed  to  either  party. 

An  appeal  by  the  defendant  township  corporation  from  the 
judgment  of  Rose,  J.,  45  O.L.R.  432. 
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September  26.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Mageb,  Hodgins,  and  Ferguson,  JJ.A. 

T.  G.  Meredith,  K.C.,  and  W.  R.  Meredith,  for  the  appellant 
corporation,  argued  that  the  plaintiffs  had  no  right  of  action 
against  the  defendants  under  the  Dog  Tax  and  Sheep  Protection 
Act,  1918.  That  Act  did  not  apply  to  the  plaintiffs^  claim,  because 
their  sheep  were  killed  or  injured  before  the  Act  came  into  force, 
and  the  plaintiffs'  rights,  if  any,  were  under  the  Dog  Tax  and 
Sheep  Protection  Act,  R.S.O.  1914,  ch.  246,  and  the  amendments 
to  that  Act  made  in  1916.  See  Re  Hogan  v.  Township  of  Tvdor 
(1915),  34  O.L.R.  571;  Hogle  v.  Toumahip  of  Emesttown  (1917), 
41  O.L.R.  394,  41  D.L.R.  123.  The  plaintiffs'  proper  course 
wag  to  apply  for  the  prerogative  writ  of  mandamus  directed  to 
the  coxmcil  or  coimcillors  of  the  corporation  to  compel  them 
to  award  compensation,  and  the  council,  and  not  this  Coiu't, 
would  be  the  forum  to  make  inquiries  and  assess  the  damages: 
NoUe  V.  Township  of  Esguesing  (1917),  41  O.L.R.  400,  41  D.L.R, 
99.  Counsel  combatted  the  contention  of  the  plaintiffs  that  the 
change  made  by  the  Act  of  1918  was  only  a  change  in  procedure, 
and  that  therefore  sec.  15  (6)  or  (c)  of  the  Interpretation  Act 
applied,  and  the  Act  of  1918  could  be  picked  up  where  the  Act 
of  1914  left  off,  thus  bringing  the  plaintiffs  within  the  Act  of  1918, 
and  allowing  them  to  proceed  by  action.  The  change  was  not 
in  procedm^e,  but  one  affecting  the  rights  of  the  parties,  governed 
by  sec.  14  (c)  of  the  Interpretation  Act.  Therefore  the  Act  of 
1918  did  not  apply,  and  there  was  no  right  of  action:  Real's 
Cardinal  Rules  of  Legal  Interpretation,  2nd  ed.,  p.  421;  In  re 
Joseph  Suche  &  Co.  Limited  (1875),  1  Ch.  D.  48;  Colonial  Sugar 
Refining  Co.  Limited  v.  Irving,  [1905]  A.C.  369;  Craies'  Statute 
Law,  2nd  ed.,  pp.  326, 327, 328;  In  re  Stainton,  Ex  p.  Board  of  Trade 
(1887),  19  Q.B.D.  182;  Wright  v.  Hale  (1860),  3  L.T.N.S.  444; 
Corpus  Jmis,  vol.  3,  p.  103;  HurWatt  v.  Barnett  &  Co.,  [1893] 
1  Q.B.  77.  Counsel  also  contended  that  the  plaintiffs'  claim  was 
restricted  to  the  damage  sustained  by  actual  killing  or  injury  of 
sheep  by  dogs,  and  that  they  could  not  recover  damages  for  care, 
feeding,  burial,  or  other  like  expenses.  Further,  on  the  point 
that  the  plaintiffs'  remedy,  was  by  the  prerogative  writ,  and  not 
the  mandamus  obtainable  in  an  action,  coimsel  referred  to  SmiXh 
v.  ChorUy  District  Council,  [1897]  1  Q.B.  532;  Rich  v.  MelancOum 


Ak>.  Div. 
1919 

HXTDSOK 
AND 

Habdt 

V, 

Township 

OF 
BmDULFH. 


Digitized  by 


Google 


218 


ONTARIO  LAW  REPORTS. 


[vol. 


App.  Div. 
1919 

HUDBON 

Habdt 

townbhip 
or 

Bn>D0LFH. 


Board  of  HeaUh  (1912),  26  O.L.R.  48,  2  D.L.R.  866;  and  Toronto 
Public  Library  Board  v.  City  of  Toronto  (1900),  19  P.R.  329. 

/.  M.  McEvoy,  for  the  plaintiflfs,  respondents,  contended 
that  the  Act  of  1918  was  Applicable.  The  plainti£fs  had  pleaded 
under  both  statutes,  and  had  asked  for  both  mandamus  and 
damages,  or  whichever  was  right.  The  case  of  Eastview  Pvblic 
School  Board  v.  Township  of  Gloucester  (1917),  41  O.L.R.  327, 
40  D.L.R.  707,  shewed  that  this  was  the  proper  way  to  plead. 
The  Hogle  case  (supra)  was  an  authority  for  bringing  an  action 
for  a  mandamus.  Counsel  submitted  that  all  that  had  been 
done  by  the  new  Act  of  1918  was  to  change  the  procedure — ^the 
method  of  determining  the  loss.  There  was  no  new  right  given 
by  the  1918  statute.  The  right  to  go  to  the  Court  instead  of 
the  coimcil  was  not  a  light,  but  a  matter  of  procedure,  and  so 
came  within  sec.  15  (c)  of  the  Interpretation  Act.  The  plaintifiiB 
could  pick  up  the  procedure  under  the  new  Act,  and  would  have 
the  right  of  action  given  by  that  Act.  The  plaintiffs  were  entitled 
to  damages  for  98  sheep,  not  merely  for  the  23  inspected  by  the 
council. 

T.  G.  Meredith,  K.C.,  in  reply,  said  that  in  the  Eastview  case 
(supra)  the  council  had  no  judicial  fimctions  such  as  they  had 
here,  and  therefore  that  case  did  not  apply. 


October  21.  The  judgment  of  the  Court  was  read  by  Mere- 
DFTH,  CJ.O. : — ^This  is  an  appeal  by  the  defendant  from  the  judg- 
ment, dated  the  1st  May,  1919,  which  was  directed  to  be  entered 
by  liose,  J.,  after  the  trial  before  him  sitting  without  a  jury  on  the 
previous  19th,  20th,  21st,  and  22nd  days  of  March. 

The  action  is  brought  to  recover  damages  for  the  loss  alleged 
to  have  been  sustained  by  the  respondents  owing  to  98  of  their 
lambs  having  been  killed  by  a  dog  or  dogs,  the  owner  or  owners 
of  which  were  unknown,  and  33  having  been  injured,  terrified, 
and  worried,  and  for  a  mandamus  or  mandatory  order  directed 
to  the  municiapl  council  of  the  appellant  corporation  to  appoint 
valuers,  "and  directing  the  said  valuers  to  ascertain  the  amount 
of  damage  suffered  by  the  plaintiffs  on  account  of  their  lambs 
having  been  killed  or  injured  by  a  dog  or  dogs  as  aforesaid,  the 
ownership  of  which  dog  or  dogs  is  not  known,  and  that  the  said 


Digitized  by 


Google 


r 


XLvi.]  ONTARIO  LAW  REPORTS.  219 

valuer  or  valuers  report  to  the  plaintiffs  and  to  the  clerk  of  the  said  ^PP*  ^^• 

I         municipality  in  writing,  giving  him  (sic)  detail  the  extent  of  the        

j         damage  and  injury  done."  ^aot^''^ 
I              The  facts  as  to  naatters  in  issue  between  the  parties  are  stated       Habdt 

in  the  reasons  for  judgment  of  my  brother  Rose,  and  I  need  not  Township 

I         repeat  them.  Biddulph. 


The  principal  question  is  as  to  the  application  of  the  Act 
8  Geo.  V.  ch.  46 — ^the  contention  of  the  respondents  being  that 
the  Act  applies  to  their  claim  for  compensation,  and  the  learned 
trial  Judge  having  so  held. 

The  lambs  were  injured  about  midnight  on  the  1st  February, 
1918;  and  on  the  following  day  the  coimcil  of  the  appellant  corpor- 
ation was  notified  of  the  injury,  no  doubt  with  the  view  of  having 
the  amount  of  the  loss  ascertained  and  paid,  though  no  express 
notice  of  a  claim  for  this  appears  to  have  been  given,  and  no 
allegation  that  it  was  given  is  contained  in  the  statement  of  claim. 

No  valuers  had  been  appointed  pursuant  to  the  Act,  R.S.0 
1914,  ch,  246,  sec.  14,  but  the  council  proceeded  to  an  investi- 
gation, and  apparently  came  to  the  conclusion  that  the  respondents 
were  entitled  to  be  paid  for  23  of  the  lambs,  which  the  council 
valued  at  $529,  and  that  sum  has  been  paid  into  Comrt,  and  the 
appellant  pleads,  without  admitting  any  liability,  that  that  sum 
is  sufficient  to  satisfy  the  respondents'  claim.  No  award  has, 
however,  been  made. 

The  Act  in  force  when  the  injury  to  the  lambs  occuired  was 
the  Dog  Tax  and  Sheep  Protection  Act,  R.S.O.  1914,  ch.  246, 
as  amended  by  6  Geo.  V.  ch.  56. 

The  provisions  of  the  Revised  Statute,  briefly  stated,  were  as 
follows: —  _ 

The  council  was,  by  sec.  17,  empowered  to  appoint  one^or 
more  sheep  valuers  whose  duty  it  was  "to  inspect  the  injury  done 
to  sheep  by  dogs  in  cases  where  the  owner  of  the  dog  or  dogs 
committing  the  injury  cannot  be  found,  and  the  person  aggrieved 
intends  to  make  claim  for  compensation  from  the  council  of 
the  municipality : "  sec.  17(1);  and  it  is  made  the  duty  of  the  valuer 
to  investigate  the  injury  within  48  hours  after  notice  of  it  is 
given  to  him  and  forthwith  to  report  in  writing  to  the  clerk  of  the 
municipality,  ''giving  in  detail  the  extent  of  injuries  and  amount 
of  damage  done, "  and  the  coimcil  is  required  to  act  upon^  his 
leport  in  adjusting  the  claim:  sec.  17  (2). 
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^%\Q^  Section  18  provides  for  the  adjustment  and  payment  of  the 

claim;  it  is  as  follows: — 

^aSto^^  "The  owner  of  any  sheep  killed  or  injured  by  any  dog,  the 

Habdt       owner  of  which  is  not  known,  may  within  three  months  after  the 

Township    killing  or  injury  apply  to  the  council  of  the  mimidpality  in  which 

g    ^'  such  sheep  was  so  killed  or  injured,  for  compensation  for  the 

injury;  and  if  the  council  is  satisfied  that  he  has  made  diligent 

search  and  inquiry  to  ascertain  the  owner  or  keeper  of  such  dog, 

and  that  he  cannot  be  found,  they  shall  award  to  the  aggrieved 

party  for  compensation  a  sum  not  exceeding  two-thirds  of  the 

amount  of  the  damage  sustained  by  him;  and  the  treasurer  of  the 

mimicipality  shall  pay  over  to  him  the  amount  so  awarded:  sub- 

aec.l. 

By  subnsec.  2,  the  council  is  empowered,  before  determining, 
to  examine  parties  and  witnesses  under  oath,  which  may  be  admin- 
istered by  any  member  of  the  coimcil. 

Section  19  provides  that  after  the  "owner  has  received  any 
money  from  a  municipal  corporation"  under  sec.  18,  his  claim 
shall  thenceforth  belong  to  the  municipal  corporation — and 
it  is  to  be  entitled  to  "enforce  the  same  against  the  offending 
party  for  its  own  benefit,  by  any  means  or  form  of  proceeding  that 
the  owner  was  entitled  to  take  for  that  purpose;"  and  the  section 
provides  that  "if  the  corporation  recovers  from  the  oflfender 
more  than  it  paid  to  the  owner,  besides  costs,  it  shall  pay  over  the 
excess  to  the  owner." 

The  only  change  made  by  6  Geo.  V.  ch.  56,  sec.  3,  was  to  increase 
the  amount  of  the  compensation  to  a  sum  equal  to  the  damage 
sustained.  It  will  be  observed  that  the  Act  confers  no  right 
of  action  against  the  corporation,  and  that  the  only  right  given 
to  the  owner  is  a  right  to  have  his  claim  adjusted  by  the  council 
of  the  mimicipality,  and  to  have  the  sum  which  the  council  has 
awarded  to  him  for  compensation  paid  to  him  by  the  treasurer 
of  the  mimicii)ality. 

Assuming  that,  on  failure  by  the  treasurer  to  pay  the  amount 
awarded,  it  may  be  recovered  in  an  action  against  the  corporation — 
as  to  which  I  shall  say  something  later  on — ^it  is  manifest  that  no 
such  action  could  be  maintained  by  the  respondents,  because  no 
smn  has  been  awarded,  and  there  has  therefore  been  no  default 
on  the  part  of  the  treasurer  in  obe3ring  the  directions  of  the  statute. 
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It  is  important  at  this  stage  of  the  inquiry  to  ascertain  what     '^^Pq.^^' 

the  nature  of  the  council's  functions  under  sec.  18  are.    It  is        

manifest  that,  there  having  been  no  valuers  appointed,  the  duty      ^^d^^ 
of  detenrining  the  extent  of  the  injury  done  to  the  sheep  and  the       Hahdt 
amount  of  the  djamage  must  be  performed  by  the  council  as  one  of    Township 
the  steps  to  be  taken  to  award  compensation.  BmDULra. 

In  my  view,  the  council  is,  for  the  purpose  of  the  proceedings 
to  be  taken  imder  sec.  18,  a  judicial  or  gwowi-judicial  body. 

That  it  is  such  a  body  is  emphasised  by  the  fact  that  it  is 
authorised  to  examine  parties  and  witnesses  under  oath. 

For  the  purposes  of  its  proceedings,  the  council  would  neces- 
sarily have  to  determine  whether  the  sheep  for  the  killing  or  injury 
of  which  compensation  is  claimed  were  in  fact  killed  or  injured 
by  a  dog  or  dogs  the  owner  of  which  could  not  be  found;  that 
the  owner  claiming  compensation  had  made  diligent  search  and 
inquiry  to  ascertain  the  owner  or  keeper  of  the  dog;  and  the  amount 
of  the  damage  sustained  owing  to  the  killing  or  injury  of  the  sheep. 

No  appeal  from  the  decision  of  the  council  is  provided  by  the 
Act,  and  it  follows,  I  think,  that  the  award  of  the  council  is  final. 

The  Act  of  1918  differs  in  that  respect:  it  gives  the  owner  of 
the  sheep  the  right  to  appeal  from  the  decision  6f  the  sheep  valuers 
who,  under  that  Act,  are  to  determine  the  amount  of  the  damage. 

Doubtless^  if  the  council  failed  to  perform  the  duties  imposed 
upon  it  by  sec.  18,  a  mandamus  iright  be  granted  to  compel  it 
to  make  the  inquiry  directed  by  the  section  and  an  award  of 
compensation  in  accordance  with  its  directions,  but  beyond  that 
the  mandamus  could  not  go. 

The  provisions  of  sec.  19,  to  which  I  have  referred,  add  strength 
to  the  view  I  take  as  to  the  nature  and  extent  of  the  right  of  the 
owner  to  compensation.  As  has  been  seen,  the  corporation 
is  by  it  subrogated  to  the  rights  of  the  owner  of  the  sheep  against 
the  owner  of  the  dog,  'and  the  section  is  based  upon  the  assun:ption 
that  the  owner  of  the  sheep  may  have  been  awarded  less  than  the 
damage  he  has  sustamed. 

In  Barratt  v.  Keams,  [1905]  1  K.B.  504,  there  was  a  discussion 
as  to  what  was  necessary  to  constitute  a  judicial  proceeding,  and 
it  was  there  recognised  that  a  tribunal  is  acting  judicially  when 
it  acts  in  a  manner  as  nearly  as  possible  similar  to  that  in  which 
a  court  of  justice  acts  in  respect  of  an  inquiry  before  it.    In 
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^^191^^  that  case  a  commission  had  been  issued  by  the  bishop  of  a  diocese, 
under  the  Pluralities  Acts,  to  inquire  into  the  inadequate  perform- 
ance of  the  ecclesiastical  duties  of  a  benefice,  and  it  was  held  that 
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AND 


Habdt       the  commission  created  a  judicial  tribunal. 
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Township  In  Re  Hogan  v.  Township  of  Tvdor,  34  O.L.R.  571,  it  was  held 

BiDDmOT.  ^y  ^^^  ^^^  Chancellor  that  sec.  18  of  R.S.0. 1914,  ch.  246,  does  not 
make  the  municipal  corporation  liable  in  a  court  of  law  for  the 
damage  done.  The  view  of  the  Chancellor  was,  that  "there  is  a 
statutory  right  of  relief  given  to  sheep-owners  on  an  application 
satisfactory  to  the  coimcil.  But  nothing  in  the  Act  or  otherwise 
makes  the  council  liable  in  a  court  of  law  for  the  amount  of  such 
damage.  The  special  relief  vouchsafed  by  the  Legislature  cannot 
be  transformed  or  enlarged  into  a  legal  right  of  action  against  this 
public  body." 

In  the  subsequent  case  of  Hogle  v.  Township  of  Emestiown, 
41  O.L.R.  394,  41  D.L.R.  123,  it  was  held  by  the  Chief  Justice 
of  the  Common  Pleas  that  a  claimant  has  a  right  of  action  to 
compel  council  and  valuer  to  comply  with  the  provisions  of  the 
Act,  as  far  as  may  be  necessary  to  give  effect  to  a  \Blid  claim; 
but  that  he  had  no  right  of  action  in  the  nature  of  an  appeal 
against  the  determination  of  the  council  or  the  valuation  of  the 
valuer.  Riddell,  J.,  was  of  the  opinion  that  in  Re  Hogan  v. 
Township  of  Tudor  it  was  rightly  decided  that  there  is  not  an 
immediate  right  of  action  against  the  mimicipality  by  a  person 
whose  sheep  have  been  injured;  but  that,  where  the  valuer  has 
found  the  amouilt  of  the  damage,  and  a  proper  claim  has  been 
made,  an  action  will  lie  against  the  mimicipality  if  the  same  is 
not  paid;  but  whether  that  action  would  be  a  direct  action  for 
damages  or  an  actio^n  for  a  mandamus,  he  said,  it  was  not  necessary 
to  consider.  Lennox,  J.,  said  that  it  was  imnecessary  to  express 
any  opinion  as  to  the  effect  of  the  Act;  and  Rose,  J.,  contented 
himself  with  agreeing  that  the  appeal  should  be  dismissed. 

In  Noble  v.  Township  ofEsguesing,  41  O.L.R.  400, 41  D.L.R.  99, 
which  was  an  action  to  recover  compensation  or  in  the  alternative 
for  a  mandamus  to  the  defendants  to  award  and  pay  compen- 
sation, a  motion  to  strike  out  the  statement  of  claim  was  made 
and  was  dismissed  by  the  Chief  Justice  of  the  Exchequer,  who 
held  that,  inasmuch  as  it  was  alleged  in  the  statement  of  claim 
that  the  plaintiff  had,  within  the  time  prescribed  by  the  statute, 
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applied  to  the  coimcil  for  compensation,  and  satisfied  the  council  ^^^'  ^^• 

that  he  had  made  diligent  search  and  inquiry  to  ascertain  the  owner  

or  keeper  of  the  dog  without  result,  the  plaintiff  was  entitled  to  "^^^^^ 

a  mandamus  requiring  the  council  to  award  compensation.     In  Hardt 


his   reasons  for  judgment  the  learned  Chief  Justice  said  (41     Township 

OF 
BmDlTLPH. 

i[«E«dith.CJ.O. 


O.L.R.  at  p.  402):  "The  statement  of  claim  does  not  allege    ^    ^^ 


an  award;  and  therefore  the  plaintiff  has  not  stated  a  case  which, 
if  proved,  would  entitle  him  to  judgment  for  the  sum  claimed 
as  damages.  He  also  said  (p.  401):  "The  Legislature  has 
given  jurisdiction,  not  to  the  Courts,  but  to  the  municipal 
council  alone,  to  award  compensation,  and  the  plaintiff  can 
recover  only  the  amount  which  the  coimcil  awards.  (In  sajdng 
this  I  do  not  wish  to  be  understood  as  meaning  that  the  council 
may  award  an  amoimt  less  than  the  damage  sustained  by  the 
plaintiff.)" 

I  come  now  to  the  consideration  of  the  question  as  to  the 
applicability  of  the  Act  of  1918. 

As  I  have  said,  the  learned  trial  Judge  held  that  it  was  appli- 
cable, basing  his  conclusion  upon  the  provisions  of  sec.  15  (b)  of 
the  Interpretation  Act.  With  great  respect,  I  am  unable  to 
agree  with  that  conclusion. 

I  am  unable  to  see  how  any  of  the  provisions  of  the  Act  of  1918 
can  be  apphed  to  the  claim  of  the  respondents,  which  arose  before 
the  passing  of  the  Act.  The  right  of  action,  which,  for  the  first 
time,  in  terms  at  least,  is  given  for  the  recovery  of  the  damages, 
is  a  conditional  right,  and  is  given  only  "if  no  sheep  valuators 
are  appointed  by  the  municipal  council  or  the  clerk  or  the  sheep 
valuers  do  not  perform  the  duties  provided  for  by  this  section 
or  any  of  them  within  the  times  sx)ecified,  where  the  time  is  specified 
for  the  doing  thereof,  or  where  no  such  time  is  specified,  within 
a  reasonable  time,  the  person  who  has  sustained  the  damage  shall 
have  a  right  of  action  against  the  municipal  corporation  for  the 
amotmt  of  the  damage,  recoverable  in  any  court  of  competent 
jurisdiction:"  sec.  14  (4)  of  8  Geo.  V.  ch.  46. 

The  appointment  of  sheep  valuers  by  the  council  was  for  the 
first  time  made  an  imperative  duty  by  sec.  14  (1),  and  it  is  clear, 
I  think,  that  it  is  the  failure  to  perform  this  new  duty  that  is 
referred  to  by  the  opening  words  of  sub-sec.  4. 
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SubHBection  1  also  provides  that:  ''Within  48  hours  after  the 
discovery  of  any  damage  as  mentioned  in  the  preceding  sectiony 
the  owner  of  the  sheep  or  the  clerk  of  the  municipality  shall 
notify  a  sheep  valuer,  who  shall  immediately  make  full  investiga- 
tion and  determine  fixe  extent  of  the  damage    .    .    .     ." 

It  is  plain,  I  think,  that  this  provision  can  have  no  application 
to  a  claim  for  comx)ensation  that  had  been  made  before  the  Act 
came  into  force — which  was  on  the  60th  day  after  the  26th  March, 
1918,  when  the  Act  was  assented  to.  It  was  of  course  impossible 
for  the  owner  or  the  clerk  to  notify  a  sheep  valuer  within  48 
hours  after  the  discovery  of  the  damage. 

In  view  of  these  facts,  it  appears  to  me  that  it  is  manifest 
that  the  Act  of  1918  cannot  properly  be  held  to  apply  to  a  claim 
that  had  been  made  under  the  repealed  Act,  at  all  events  where 
in  respect  of  it  it  was  impossible  to  do  jbhat  which  is  required  by 
sec.  14(1)  to  be  done,  and  in  default  of  the  doing  of  which  the 
right  of  action  is  given. 

It  follows,  I  think,  that  the  Act  of  1918  has  no  application 
to  claims  made  before  the  Act  came  into  force.  It  would  surely 
be  absurd  to  attribute  to  the  Legislature  the  inteution  of  subjecting 
any  one  to  an  action  for  failure  to  do  that  which  it  was  impossible 
to  do. 

The  provisions  of  the  Interpretation  Act,  R.S.O.  1914,  ch.  1, 
which,  in  my  opinion,  are  applicable,  are  those  contained  in  sec. 
14  (c).    These  provisions  are  that: — 

"Where  an  Act  is  repealed  or  wherever  any  regulation  is 
revoked,  such  repeal  or  revocation  shall  not,  save  as  in  this  section 
otherwise  provided. 


"  (c)  affect  any  right,  privilege,  obligation  or  liability  acquired, 
accrued,  accruing  or  incurred  under  the  Act,  enactment,  regulation 
or  thing  so  repealed  or  revoked. " 

When  the  Revised  Statute  (ch.  246),  with  its  amendments, 
was  repealed,  the  respondents  had  a  vested  right  to  be  compen- 
sated for  the  loss  they  had  sustained,  to  the  extent  to  which  the 
council  was  bound  to  award  compensation,  and  the  appellant 
was  imder  a  liability  to  award  and  pay  compensation,  and  this 
right  of  the  respondents  and  this  liability  of  the  appellant  were 
not  affected  by  the  repeal  of  the  earlier  legislation. 
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It  is  also  to  be  observed  that  the  proceedings  taken  under     ^?f^^^^ 

the  repealed  Act  are,  according  to  sec.  15  (6)  of  the  Interpretation        

Act,  to  be  taken  up  and  continued  in  accordance  with  the  substi-      ^f 
tuted  provisions  only  so  far  as  consistently  may  be;  and  I  fail       Habdt 
to  see  how  effect  can  be  given  to  the  words  "so  far  as  consistently    Township 
may  be"  xmless  by  holding  that  thesubstitirted  provisions  do  not    gip^'^pH 
apply  to  claims  made  before  the  Act  of  19l8  came  into  force,  to 
which  they  are  wholly  inapplicable. 

The  judgment  of  my  brother  Rose  seems  to  me  to  be  predicated 
on  the  false  assmnption  that  imder  the  earlier  legislation  the 
owner  had  a  right  of  action  to  recover  compensation,  and  that 
the  provisions  for  determining  the  amount  of  the  compensation 
were  but  the  machinery  for  ascertaining  the  amount;  but,  even 
if  that  assmnption  were  well-founded,  for  the  reasons  I  have  given 
in  my  opinion  the  provisions  of  sec.  14  of  the  Act  of  1918  are  not 
applicable  to  a  claim  made  before  they  came  into  force. 

In  coming  to  my  conclusion  I  am  not  differing  from  the  reported 
opinion  of  any  Judge  except  that  of  the  trial  Judge,  not  even  from 
the  opinion  expressed  by  Riddell,^  J.,  in  Hogle  v.  Tovmahip  of 
EmesUewn,  which  was  that  an  action  does  lie  where  the  valuer 
had  found  the  damage,  and  a  proper  claim  has  been  made. 

There  remains  the  question  as  to  the  right  of  the  respondents 
to  the  mandatory  order  which  they  claim.  It  is  contended  by 
the  appellant  that  such  an  order  cannot  be  made  in  an  action 
and  can  be  made  only  after  the  issue  of  the  prerogative  writ  of 
mandamus — or  on  motion  ujider  the  Rules.  The  weight  of  judicial 
opinion  is  against  the  right  to  invoke  the  remedy  of  the  prerogative 
writ  in  an  action.  It  was  so  decided  by  the  late  Chancellor  in 
Toronto  Pvblic  Library  Board  v.  City  of  Toronto,  19  P.R.  329,  and 
Rich  V.  Melanchton  Board  of  HeaUh,  26  O.L.R.  48,  2  D.L.R.  866, 
and  by  Street,  J.,  in  City  of  Kingston  v.  Kingston  Portsmouth 
and  Cataraqui  Electric  R.W.  Co.  (1897),  28  O.R.  399;  and,  when 
that  case  was  before  the  Court  of  Appeal  (1898),  25  A.R.  462, 
Moss,  J. A.,  said  (p.  468):  "I  am  rather  inclined  to  the  opinion 
that  if  the  remedy  of  the  prerogative  writ  has  to  be  invoked  it 
should  be  in  the  form  of  a  motion;"  and  with  him  Osier,  J.A., 
agreed  (p.  469). 

In  Eastmew  Public  School  Board  v.  Township  of  Gloucester, 
41  O.L.R.  327,  Riddell,  J.,  said  (p.  343),  that  he  shared  the 
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ffiio"^      doubt  expressed  by    Moss,   J. A.,    in   the   Kingston   case,    and 

would  not,   without  the  consent  of   the  defendants,    award    a 

^^JNB^*^      prerogative  writ,  and  with  his  reasons  for  judgment  my  brotiier 
Hardt       Rose  himself  agreed. 
Township  My  brother  Rose  was  of  opinion  (45  O.L.R.  at  p.  438)  that, 

BroDULPH  ^  *^®  Chief  Justice  of  the  Exchequer  had  awarded  a  mandamus 
in  an  action,  i.e..  Noble  v.  Township  of  Esquesingj  he  (Rose,  J.), 
was  bound  to  hold  that  "the  appropriate  remedy  here  is  liie 
nmndatory  order  which  is  issuable  in  an  action — and  not  the  pre- 
rogative writ  which  is  required  where,  e.g.,  an  unincorporated 
body,  like  a  board  of  health,  fails  to  perform  the  duty  of  making 
a  requisition  upon  the  mimicipality  for  the  amount  required  to 
pay  for  services  performed  under  its  direction." 

I  am  imable  to  agree  with  that  view.  The  weight  of  judicial 
authority  is  against  it,  and  it  is  to  be  observed  that  the  objection 
that  a  mandamus  could  not  be  granted  was  not  taken  in  the  NMe 
case.  I  am  not  aware  of  any  authority  for  the  distinction  ^p^ch 
my  learned  brother  makes  as  to  unincorporated  bodies;  but,  if 
sych  a  distinction  exists,  the  body  which  in  this  case  failed  to  per- 
form its  duty  was  the  council,  an  imincorporated  body,  and  not 
the  corporation. 

In  my  opinion,  the  mandamus  ought  not  to  be  awarded,  for 
two  ireasons:  (1)  because  it  cannot  be  awarded  in  an  action; 
and  (2)  because  the  members  of  the  council,  to  whom,  if  issued, 
it  would  be  directed,  are  not  parties  to  the  action. 

In  the  Eastview  case,  although  the  mandamus  was  not  awarded, 
the  Divisional  Court  directed  that  a  declaratory  judgment  that 
the  plaintiffs  are  entitled  to  the  writ  should  be  entered.  The 
result  of  the  appeal,  as  embodied  in  the  order  of  the  Divisional 
Court,  was  that  the  plaintiff  had  judgment  for  the  amoimt  of  its 
claim  with  costs.  This  result  must  have  been  brought  about  by 
consent,  as  there  was  not  a  majority  of  the  Judges  in  favour  of 
granting  that  relief.  The  Chief  Justice  was  of  opinion  that  it 
should  be  awarded;  Lennox,  J.,  was  for  dismissing  the  appeal, 
which  was  from  the  judgment  at  the  trial,  by  which  the  action  was 
dismissed;  and  the  opinions  of  Riddell  and  Rose,  JJ.,  the  other 
members,  were  as  I  have  mentioned.  As  the  result  of  such  a 
judgment  as  Riddell  and  Rose,  JJ.,  would  have  pronounced  would  ' 
have  been  that  a  mandamus  to  raise  and  pay  over  the  money 
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v^hich  the  plaintiffs  claimed  to  recover  would  have  been  issued,     ^^?qJ?^^' 

the  defendants  evidently  thought  that  a  judgment  might  as  well        

go  against  them  at  once,  and  that  accounts  for  the  form  in  which  the      ^^^^^ 
order  of  the  Court  was  drawn.    ,  Hardy 

The  only  mandamus  which  the  respondents  would  be  entitled  Township 
to,  on  a  proper  application,  would  be  a  mandamus  to  the  members  guj^^g 
of  the  council  to  make  the  inquiry  and  the  award  which,  by  sec. 
18  of  R.S.O.  1914,  ch.  246,  the  council  is  required  to  make;  and  of 
course  the  members  of  the  council  would  be  the  respondents  in 
any  such  application,  and  not  the  corporation.  That  being  the 
case,  it  is  obvious  that  no  declaration  of  the  right  of  the  respondents 
to  such  a  mandamus  can  or  ought  to  be  made  in  a  proceeding  to 
which  the  members  of  the  council  are  not  parties. 

I  would,  for  these  reasons,  allow  the  appeal  and  dismiss  the 
action,  without  prejudice  to  any  other  proceedings  that  the 
respondents  may  be  advised  to  take  in  respect  of  their  claim  for 
compensation. 

I  have  had  difficulty  in  making  up  my  mind  ad  to  what  should 
be  the  order  as  to  costs,  but  have  reached  the  conclusion  that  the 
proper  order  to  make  is  that  there  should  be  no  costs  of  the  action 
or  of  the  appeal  to  either  party.  The  respondents  have  failed, 
but  the  merits  are  with  them  to  some  extent  at  least,  and  the  coimcil 
was  at  fault  for  not  having  performed  the  duty  which  rested  upon 
it  under  sec.  18. 

Appeal  allowed. 


[FALCONBRIDGE,  C.J.K.B.]  1919 

„  Oct.  31. 

Kerrigan  v.  Harrison. 

Covenant — Conoeyanee  of  LanM — Grant  of  Right  of  Way  over  Road — Covenant 
to  Keep  Road  in  Repair — Excuse  for  Non-^performance — Impossibility  of 
Perforrnance---Change  in  Condition — Action  of  Water  upon  Bank  of  Lake 
— Erosion — Act  of  God — Construction  of  Covenant — Indemnity  against 
Impossibility  of  Repairing, 

In  1911  the  defendant  conveyed  two  village  lots  (numbered  26  aind  27  upon 
a  registered  plan)  to  one  G.,  and  in  the  grant  oovenanted  that  G.,  his  heirs 
and  assigns,  should  have  a  right  of  way  to  the  lots  over  a  certain  road  shewn 
upon  the  pLan,  running  along  the  bank  of  a  lake,  and  agreed  "to  maintain 
tne  said  road  and  bridges  in  as  good  condition  as  the  same  are  now.''  G. 
cdhveyed  one  of  the  lots  and  a  part  of  the  other  to  the  plaintiff.  For 
years  before  1911,  there  had  been  a  constant  erosion  of  the  lake-shore,  as 
was  well-known  to  every  one  familiar  with  that  part  of  the  country: — 


Digitized  by 


Google 


228  ONTARIO  JAW  REPORTS.  [vol. 

1919  Hdd,  that  the  defendant  was  not  to  be  excused  from  the  performance  of  his 

covenant  to  maintain  the  road  and  bridges  in  the  aforesaid  condition  upon 

Kbbbioan         the  plea  that  any  change  for  the  worse  in  the  condition  of  the  road  and 

V.  bridges  was  caused  by  the  act  of  God,  and  not  by  the  defendant's  own 

Harbibon.        negligence:  the  subseouent  impossibility  of  performance  might  have  been 

foreseen  by  the  defenoant  when  he  chose  to  bind  himself  absolutely;  having 

regard  to  the  circumstances,  the  covenant  was  an  absolute  one,  not  merely 

to  keep  the  road  in  repair  so  long  as  it  continued  to  exist,  but  also  to 

indemnify  the  gprantee  against  the  impossibility  of  repairing  on  account  of 

the  washing  away  of  the  oank. 

Paradine  v.  Jane  (1648),  Aleyn  27,  approved  in  Atkinson  v.  Riichie  (1809), 

10  East  530,  533,  534,  followed. 

Action  by  Edythe  Kerrigan  j^ainst  Emma  M.  Harrison  for 
a  mandatory  order  or  injunction  reqiiiring  the  defendant  to  put 
a  certain  road  in  as  good  condition  as  it  was  in  at  the  time  of  the 
conveyance  to  one  Graham  and  to  replace  the  bridges  thereon 
and  to  maintain  the  road  in  such  condition,  and  for  damages. 

The  action  was  tried  by  Falconbridge,  CJ.K.B.,  without  a 
jury,  at  a  London  sittings. 

G.  S.  Gibbons  and  J.  C.  EUiott,  for  the  plaintiflF. 
/.  M.  McEvoy,  for  the  defendant. 

October  31.  Falconbridge,  CJ.K.B. : — ^The  pressure  of 
business  at  the  London  sittings  was  so  great  that  I  was  obliged  in 
seven  cases  to  take  the  evidence  and  direct  the  parties  to  put  in 
written  arguments.  In  this  case  very  elaborate  arguments  have 
been  put  in,  containing  lengthy  references  to  authorities  cited. 

The  defendant  was,  prior  to  the  30th  November,  1911,  the 
owner  of  lots  26  and  27  according  to  registered  plan  No.  208,  made 
by  F.  W.  Famcomb,  Ontario  Land  Surveyor,  situate  in  the  village 
of  Port  Stanley,  in  the  county  of  Elgin.  By  deed  bearing  the  said 
date  the  defendant  conveyed  the  said  lots  to  one  Charles  M.  R. 
Graham,  his  heirs  and  assigns,  and  the  said  Graham  EOibsequently, 
by  deed  bearing  date  the  18th  February,  1913,  conveyed  to  the 
plaintiff  the  said  lot  number  27  and  the  easterly  portion  of  lot  26. 

It  is  provided  in  the  grant  by  the  defendant  to  the  said  Graham 
as  follows: — 

"Provided  and  it  is  fmlher  agreed  by  and  between  the  party 
of  the  first  part,  her  heirs  and  assigns,  and  the  party  of  the  second 
part,  his  heirs  and  assigns,  that  the  party  of  the  second  part 
shall  have  a  right  of  way  to  his  said  lands  over  a  certain  road 
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shewn  upon  the  said  plan  as  Harrison  place,  running  north- 
easterly and  south-westerly  as  shewn  upon  the  said  plan,  and  the 
party  of  the  first  part  agrees  to  inaintain  the  said  road  and  bridges 
in  as  good  condition  as  the  same  are  now,  and  the  party  of  the 
second  part,  his  heirs  and  assigns,  agrees  with  the  party  of  the  first 
part,  her  heirs  and  assigns,  to  close  the  gates  across  the  said 
roadway  whenever  he  or  th^y  may  have  occasion  to  use  said  gates." 

The  plaintiff  alleges  that  the  defendant  has  failed  to  maintain 
the  said  road  known  as  Hanison  place  and  the  bridges  thereon' 
in  as  good  condition  as  they  were  at  the  time  of  the  conveyance 
to  the  said  Graham,  but  on  the  contrary  has  allowed  the  said 
road  to  become  impassable  and  the  bridges  to  be  removed,  so  that 
it  is  impossible  for  the  plaintiff  to  have  access  by  waggon  or  other 
conveyance  to  her  lands.  The  plaintiff  has  built  upon  the  said 
lot  purchased  by  her  cmd  uses  the  same  as  a  summer  residence. 

The  defendant,  admitting  the  conveyances,  pleads  that,  if  any 
parts  of  the  said  road  or^  bridges  have  been  at  any  time  not  in 
as  good  condition  as  at  the  time  of  the  conveyance  to  the  said 
Graham,  then  the  condition  of  the  said  road  was  caused  by  the 
act  of  God,  and  was  not  in  any  way  due  to  the  negligence  or  the 
breach  of  any  covenant  made  by  the  defendant  to  the  benefit 
of  which  the  plaintiff  is  entitled. 

The  evidence  is  quite  clear  that  for  years  prior  to  the  covenant 
in  question  there  had  been  a  constant  erosion  or  washing  away 
of  the  lake-shore,  and  this  erosion  is  not  something  which  has 
merely  occurred  since  the  time  of  the  deed  in  question,  but  is 
something  which  any  one  familiar  with  that  part  of  the  country 
knew  had  been  going  on  for  several  years. 

The  principles  of  law  upon  which  the  defendant  relies  may 
be  expressed  in  the  following  quotation  from  Corpus  Juris,  vol. 
13,  p.  642,  sec.  717:— 

"Where  from  the  nature  of  the  contract  it  is  evident  that  the 
parties  contracted  on  the  basis  of  the  continued  existence  of  the 
person  or  thing,  condition,  or  state  of  things,  to  which  it  relates, 
the  subsequent  perishing  of  the  person  or  thing,  or  cessation  of 
existence  of  the  condition,  will  excuse  the  performance,  a  condition 
to  such  effect  being  implied,  in  spite  of  the  fact  that  the  promise 
might  have  been  unqualified." 

16-46  0,L.R. 
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And  in  sec.  7lS,  p.  643  >— 

"Where  the  contract  relates  to  the  use  or  possession  or  any- 
dealing  with  specific  things  in  which  the  performance  necessarily 
depends  on  tiie  existence  of  the  particular  thing,  the  condition 
is  implied  by  law  that  the  impossibility  arising  from  the  perishing 
or  destruction  of  the  thing,  without  default  in  the  party,  shall 
excuse  the  performance,  because  from  the  nature  of  the  contract 
it  is  apparent  that  the  parties  contracted  on  the  basis  of  the 
continued  existence  of  the  subject  of  the  contract. " 

Reference  is  made  to  the  following  cases:  Taylor  v.  Caldwell 
(1863),  3  B.  4  S.  826;  Appleby  v.  Myers  (1867),  L.R.  2  C.P.  661; 
and  several  other  cases  as  set  forth  in  the  argument.  These 
ceases  are,  in  my  opinion,  well  distinguished  by  the  argument  in 
reply  submitted  by  the  plaintiff,  who  invokes  the  following  quo- 
tation from  Corpus  Juris,  vol.  13,  p.  639,  sec.  711. — 

"So  where  a  subsequent  impossibility  of  performance  might 
have  been  foreseen  by  the  promisor,  and  he  chooses  to  bind  himself 
absolutely,  he  is  not  excused. " 

The  principle  relied  on  by  the  plaintiff  is  laid  down  in  Paradine 
V.  Jane,  decided  in  1648, 23  Charles  I.  and  reported  in  Alejn  27 — 
'  cited  with  approval  by  Lord  EUenborough,  C.J.,  in  Atkinson  v. 
Ritchie  (1809),  10  East  530,  at  pp.  633,  634,  a^  follows:— 

"The  rule  laid  down  in  the  case  of  Paradine  v.  Jane,  Aleyn  27, 
has  been  often  recognised  in  courts  of  law,  as  a  sound  one;  i.e., 
that  when  the  party  by  his  own  contract  creates  a  duty  or  charge 
upon  himself,  he  is  bound  to  make  it  good,  if  he  may;  notwith- 
standing any  accident  by  inevitable  necessity;  because  he  might 
have  provided  against  it  by  his  contract'.  And  this  has  been 
recognised  in  several  cases,  as  in  Bullock  v.  Dommitt  (1796),  6 
Term  Rep.  650,  and  The  Company  of  Proprietors  of  the  Brecknock 
and  Abergaveny  Canal  Navigation  v.  Pritchard  and  Others  (1796), 
6  Term  Rep.  750." 

Finally  the  plaintiff  cites  Halsbury's  Laws  of  England,  vol.  7, 
para.  877,  p.  427,  a  long  quotation  from  which  appears  in  the  argu- 
ment. 

I  adopt  this  view,  and  I  am  therefore  of  opinion  that  the 
arguir  ent  that  the  covenant  to  maintain  the  road  was  subjeot 
to  the  continuing  eiqstence  of  the  road,  in  contemplation  of  the 
parties  to  the  deed,  is  fallacious. 
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In  view  of  the  history  of  the  washing  away  by  the  waters 
of  the  lake,  this  (Covenant  was  obtained  as  a  guarantee  by  the 
grantor  so  to  protect  the  road  that  the  waters  would  not  wash 
away  the  bank  of  the  lake  so  as  to  rende:^  the  road  impassable 
and  leave  the  grantee  or  his  assigns  without  any  means  of  acoess 
to  the  lands  conveyed.  The  grantee  knew  that  what  had  happened 
might  happen  again,  and  insisted  upon  and  obtained  the  covenant 
in  qu(esti(Hi;  so  that  I  take  it  to  be  im  absolute  covenant,  not 
merely  to  keep  the  road  in  repair  as  long  as  it  continues  to  exist, 
but  really  a  covenant  to  indemnify  the  grantee  against  the  impos- 
sibility of  repairing  on  account  of  the  washing  away  of  the  banks. 

In  my  opinion,  therefore,  the  plaintiff  is  entitled  to  judgment 
ordmng  the  defendant  to  put  the  said  road  in  as  good  condition 
88  it  was  at  the  time  of  the  conveyance  to  the  said  Graham  and  to 
replace  the  bridges  thereon  and  to  maintain  the  same  in  such 
condition — or  alternatively  to  furnish  and  maintain  a  road  and' 
bridges  sufficient  to  give  the  plaintiff  access  to  her  land  over 
land  of  the  defendant  still  remaining — with  S5  damages  and  costs. 

The  plaintiff  may  have,  if  she  chooses  to  claim  substantial 
damages,  a  reference  to  the  Master  at  London  for  that  purpose. 


Faloonbridgo. 
C.J.K.B. 

1919 

Kerbioan 

V. 

Habrison. 


[APPELLATE  DIVISION.] 
Re  Morrow. 

Appeal — Righi  of  Appe<d — Order  of  Judge  of  Surrogate  Court  Directing  that 
Action  he  Brought  in  Supreme  Court  to  Establish  Contested  Claim'--Con- 
ditiows  of  Order — Persona  Designata — Surrogate  Courts  Act,  sees.  54,  69. 

The  Judge  of  a  Surrogate  Court  made  an  order,  under  the  provisions  of  seo. 
09(7)  of  the  Surrogate  Courta  Act,  R.S.O.  1914,  ch.  62,  upon  the  appli- 
cation of  the  executor  of  a  deceased  person,  directing  that  a  claimant 
agpunst  the  estate  of  the  deceased  for  a  sum  of  nearly  13.000,  whose  claim 
was  contested  by  the  executor,  should  bring  an  action  in  tne  Supreme  Court 
of  Ontario  for  the  recovery  or  establicAiment  of  his  claim,  upon  the  conditions, 
however,  that  the  executor  and  the  estate  should  bear  and  pay  the  extra 
costs  occasioned  by  the  application  and  by  proceeding  by  action  in  the 
Supreme  Court,  instead  of  proceeding  in  the  Surrogate  Court,  in  any 
event  of  the  action,  and  that  the  action  should  be  brought  on  for  trial 
at  a  certain  sittings  for  the  trial  of  actions  without  a  jury.  The  executor, 
beiog  dissatisfied  with  the  conditions  upon  which  the  order  was  made, 
appealed  from  the  part  of  the  order  imposing  them : — 

Bdd  (MxREDifH,  C.J. C.P.,~  dissenting),  that  the  order  was  made  by  the 
Judge  as  persona  designatOj  and  there  was  no  right  of  appeal  therefrom. 

The  provisions  of  sees.  34  and  69  of  the  Act  considered. 

Per  Mbhedith,  C.J.C.P.  : — There  was  no  power  in  the  Judge  to  impose  the 
conditions  mentioned;  and.  if  there  had  been,  they  ought  not  to  have  been 
imposed.    There  was  a  right  of  appeal  under  sec.  34(1)  of  the  Act. 

In  the  result,  the  appeal  was  quashed  with  costs. 


1919 
Oct.  81. 
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^^1010*^  An  appeal  by  Robert  James  Morrow,  the  executor  of  the  will 
of  Mary  Jane  Morrow,  deceased,  from  an  order  of  the  Judge  of  the 

MoKKow  Surrogate  Court  of  the  County  of  Lennox  and  Addington,  made 
under  the  provisions  of  sec.  69,  sub-sec.  (7),  of  the  Surrogate  Courts 
Act,  R.S.O.- 1914,  cb.  62,  upon  the  application  of  the  executor, 
directing  that  Daniel  Henry  Morrow,  a  claimant  against  the 
estate  of  the  deceased,  whose  claim  was  contested  by  the  executor, 
should  bring  an  action  in  the  Supreme  Court  of  Ontario  to  establish 
his  claim  and  recover  the  an:ount  thereof,  upon  the  conditions, 
however,  that  the  executor  and  the  estate  should  bear  and  pay 
the  extra  costs  occasioned  by  the  application  and  by  proceeding 
by  action  in  the  Supreme  Court,  instead  of  proceeding  in  the 
Surrogate  Court,  in  any  event  of  the  action,  and  that  the  action 
should  be  brought  on  for  trial  at  the  next  sittings  at  Napanee, 
which  was  a  sittings  for  the  trial  of  actions  without  a  jury. 

The  order  being  made  upon  the  executor's  application,  his 
appeal  was  against  only  the  part  of  the  order  imposing  the  condi- 
tions. 

October  15,  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
RiDDELL,  Latchford,  and  Middleton,  JJ. 

J.  C,  Thomson,  for  the  appellant,  contended  that  the  Surrogate 
Court  Judge  had  a  discreticm  to  direct,  as  seemed  to  him  best  for 
all  the  parties,  in  what  Court  an  action  should  be  brought  by  a 
creditor,  and  a  discretion  as  to  costs:  Higgins  v.  L.  Higgins  &  Co., 
[19161 1  K.B.  640;  Surrogate  Courts  Act,  sec.  69  (7). 

H.  S,  White,  for  the  claimant,  respondent,  raised  the  pre- 
liminary objection  that  no  appeal  lay  from  the  order  of  the  Sur- 
rogate Court  Judge,  and  argued  that  it  was  competent  for  the 
Judge,  when  the  executor  insisted  upon  the  action  being  brought  in 
the  Supreme  Court,  to  impose  the  condition  of  payment  of  the 
difference  in  costs  between  the  Surrogate  Court  scale  and  the 
Supreme  Court  scale.  The  Rules  of  the  Supreme  Court,  where 
applicable,  must  be  applied.  He  referred  to  the  provisions  of 
the  amending  Act  (1919),  9  Geo.  V.  ch.  27,  sec.  2,  adding  new 
sub-sections  to  sec.  69  of  the  principal  Act. 

Thomson,  in  reply. 
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October  31.    Midi^leton,  J.: — ^Appeal  by  the  executor  of  the     ^^^'  ^^• 

late  Mary  Jane  Morrow  from  an  order  of  the  Judge  of  the  Surrogate        

Court  of  the  County  of  Lennox  and  Addington,  made  on  the  22nd  m^^^^^ 
September,  1919,  under  the  provisions  of  sec.  69,  subnaec.  (7), 
of  the  Surrogate  Courts  Act,  R.S.O.  1914,  ch.  62,  directing  that 
Daniel  H.  Morrow,  a  claimant  against  the  estate  for  the  sum  of 
$2,985,  whose  claim  is  contested  by  the  executor,  do  bring  an  action 
in  the  Supreme  Court  for  the  recovery  or  establishment  of  his 
claim,  upon  certain  terms  in  the  order  set  out. 

Preliminary  objection  was  taken  that  under  the  provisions  of 
the  statute  no  appeal  lies  to  this  Court.  The  provisions  of  sec. 
69  relate  to  the  contestation  of  claims  against  the  estate;  and  the 
contention  is  that  the  provisions  of  this  section  establish  a  com- 
plete code  of  procedure  with  respect  to  the  matter  dealt  with,  and 
that  there  4s  no  appeal  save  that  given  by  the  section  itself,  in 
Bub-sec.  (6),  which  provides  that  if  the  amount  of  the  claim,  or  the 
part  of  it  which  is  contested,  exceeds  $200,  an  order  of  the  Judge 
dealing  with  the  claim  shall  be  subject  to  appeal  as  provided  by 
sub-eec.  (5)  of  sec.  34,  that  is,  an  appeal  to  a  Judge  of  the  Supreme 
Court  in  like  manner  as  from  the  report  of  a  Master  under  a 
reference  directed  by  the  Supreme  Court.  A  careful  consideration 
of  the  statute  convinces  me  that  this  contention  is  correct. 

Where  a  claim  is  made  against  the  estate  of  a  deceased  person 
which  is  deemed  unjust  by  the  personal  representative,  he  may 
serve  the  claimant  with  a  notice  in  writing  contesting  it  (sec.  69, 
sub-eec.  1);  and  "the  claimant  may  thereupon  apply  to  the  Judge 
of  the  Surrogate  Court"  for  ''an  order  allowing  his  claim  and 
determining  the  amount  of  it,"  and  the  Judge,  upon  hearing  the 
parties  and  their  witnesses,  may  determine  the  validity  of  the 
claim  (sub-sec.  2).  If  the  anrount  of  the  claim  is  not  more  than 
$100  and  is  otherwise  within  the  jiu-isdiction  of  the  Division 
Court,  the  application  shall  be  made  to  a  Judge  of  a  Division 
Court,  who  shall  determine  the  claim,  unless  both  parties  consent 
to  the  Judge  of  the  Siurogate  Court  dealing  with  the  matter  (sub- 
sec.  3).  If  the  Judge  allows  the  claim,  his  order,  when  filed  in  the 
County  Court  of  the  county,  shall,  irrespective  of  the  amount  of 
the  claim,  become  and  be  enforced  as  a  judgment  of  that  Court 
(sub-sec.  6),  unless  the  claim  has  been  dealt  with  by  a  Judge  of  the 
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^^191^^     Division  Court,  in  which  case  the  decision  is  to  be  enforced  in  like 

manner  as  a  judgment  of  the  Division  Court  (subnaec.  8).* 

MoBRow.  By  ^^  amendment  to  this  section,  9  Geo.  V.  ch.  27,  sec.  2, 

provision  is  made  for  allowing  the  Judge  dealing  with  the  matter 
to  direct  the  issue  of  a  commission  to  take  the  evidence  of  a  witness 
out  of  Ontario,  or  to  make  an  order  to  take  the  evidence  of  a 
sick  or  infirm  witness,  de  bene  esse,  and  also  providing  that  a 
subpoena  may  issue  to  enforce  the  attendance  of  witnesses  within 
Ontario,  and  that  the  Rules  of  the  Supreme  Court  so  far  as  appli- 
cable shall  apply  to  the  issue  of  a  commission  and  its  execution, 
and  the  Judge  is  empowered  to  award  the  costs  of  these  proceedings 
according  to  the  tariff  of  the  County  Courts. 

All  these  provisions,  it  will  be  observed,  would  be  quite  unneces- 
sary if  the  proceeding  under  sec.  69  is  to  be  r^arded  as  a  proceeding 
in  the  Surrogate  Court,  for  the  Surrogate  Court  Rules  make 
adequate  provision  with  respect  to  all  matters  of  practice. 

It  is  particularly  significant  that  upon  the  determination  of 
the  claim  the  judgment  does  not  become  a  judgment  of  the  Sur- 
rogate Court,  but  becomes  a  judgment  of  either  the  County  Court 
or  the  Division  Court.  All  this  points  to  the  Judge  being 
persona  designaia  for  the  pxupose  of  determining  the  validity  of 
the  claim. 

It  is  argued  that  there  is  a  right  of  appeal  to  a  Divisional 
Court  under  sec.  34  (1)  of  the  Surrogate  Courts  .Act;  but  the 
appeal  there  contemplated  is  from  "an  order,  determination  or 
judgment  of  a  Surrogate  Court,"  which  is  sharply  contrasted  with 
the  right  given  by  sub-«ec.  (5)  to  appeal  "from  any  order,  decision 
or  determination  of  the  Judge  of  a  Surrogate  Court,  on  the  taking 
of  accounts." 

The  fact  that  a  right  of  appeal  is  given  by  sec.  69,  8ub-«ec.  (6), 
from  the  order  of  the  Judge  deaUng  with  the  claim  upon  its  merits, 
and  that  no  further  or  other  right  of  appeal  is  given,  precludes 
the  idea  that  it  was  the  intention  of  the  Legislature  that  tiiere 
should  be  an  appeal  from  merely  interlocutory  orders.  * 

♦Sub-flection  7  is  as  follows:  "Where  the  claim,  or  the  part  of  it  which  is 
contested,  amounts  to  $800  or  more,  instead  of  proceeding  as  provided  by  this 
section,  the  Judge  shall,  on  the  application  of  either  party,  or  of  any  of  the 
parties  mention^  in  suD-section  5,  direct  the  creditor  to  bring  an  action  in 
the  Supreme  Court  for  the  recovery  or  the  establishment  of  his  claim,  on  such 
terms  and  conditions  as  the  Judge  may  deem  just." 
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The  appeal  here  is  not  from  the  order  directing  the  bringing     ^^^J^^^ 

of  an  action  in  the  Supreme  Court  for  the  establishment  of  the        

daim,  for  tiie  making  of  such  an  order  is  obligatory  when  it  is     mo^^ 
desired  by  either  party,  but  it  is  from  the  terms  and  conditions 
which  the  Judge  has  seen  fit  to  impose.    As  there  is  no  right  of 
appeal,  it  will  not  be  proper  to  discuss  the  propriety  of  the  terms 
imposed. 

The  appeal,  therefore,  fails  for  lack  of  jurisdiction,  and  should 
be  quashed,  with  costs  to  be  paid  by  the  appellant  to  the  respond- 
ent. 

RiDDELL,  J.,  agreed  with  MmDiiSroN,  J. 

Latcbfokd,  J.:— Undw  sec.  69  (7)  of  R.S.O.  1914,  ch.  62,  the 
Judge  was  boimd  to  direct  the  creditor  to  bring  an  action  in  the 
Supreme  Court,  on  such  terms  and  conditions  as  to  him  might 
seem  just. 

The  executor  has  no  objection  to  the  order  directing  the 
bringing  of  the  action;  but  he  contends  that  the  term*  as  to  costs 
imposed  is  beyond  the  discretion  which  the  Judge  might  properly 
exercise,  and  on  this  point  appeals,  basing^hls  right  to  appeal  on 
sec.  34  of  the  same  Act. 

Mr.  White  raises  the  preliminary  objection  that  an  appeal 
does  not  lie,.in  the  circmnstances. 

Section  69  deals  with  the  contestation  of  claims  against  an 
estate. 

When  a  claim  is  contested  by  a  notice  in  writing,  the  claimant, 
within  30  days  after  receiving  the  notice,  is,  on  7  days'  notice  to  the 
persons  interested,  entitled  to  apply  fcH*  an  order  allowing  his 
claim.  Should  he  not  so  apply  within  30  days,  his  claim  is  deemed 
to  be  abandoned  and  is  forever  barred.  If  the  claim  is  in  excess 
of  SlOO,  the  application  is  to  the  Judge  of  the  Surrogate  Court 
out  of  which  probate  or  letters  of  administration  issued.  If  it 
amounts  to  not  more  than  $100,  the  application  is  to  be  made  to 
a  Judge  of  a  Division  Court  in  which  an  action  for  the  recovery 
of  the  claim  might  be  brought.  The  daim  shall  then  be  heard  by 
the  Judge  at  a  sittings  of  such  Court  unless  the  claimant  and  the 
r^resentatives  of  the  estate  consent  that  the  application  be  made 
to  the  Judge  of  the  Surrogate  Court. 
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^PJ*g^^-  If  the  amount  of  the  claim  exceeds  $200,  an  order  of  the  Judge, 

'    manifestly  an  order  allowing  or  diwnisfiing  the  claim,  is,  by  sec. 

MoBiu>w.  63  (6) I  ''subject  to  appeal  as  provided  by  sub-section  5  of  section 
34" — ^''as  provided,"  I  take  to  mean,  "in  the  manner  provided." 

"The  Judge,"  where  the  amount  of  the  claim  exceeds  SlOO, 
is  the  Judge  of  the  Surrogate  Coiut  out  of  which  probate  or  letters 
of  administration  issued — ^in  this  case  the  Judge  making  the  order 
which  is  in  part  appealed  from. 

Turning  now  to  sec.  34  (1),  provision  is  found  for  appeal  from 
an  order,  determination,  or  judgment  of  a  Surrogate  Court  to  a 
Divisional  Court. 

The  order  now  appealed  from  is  not  an  order  of  the  Surrogate 
Court,  but  an  order  of  the  Judge  of  that  Coiut  as  persona  designata. 

The  provision  of  sec.  34  (5)  is,  that  "an  appecd  shall  lie  from 
any  order  ...  of  the  Judge  of  a  Surrogate  Court,  on  the 
taking  of  accounts  in  like  manner  as  from  the  reix)rt  of  a  Master 
under  a  reference  directed  by  the  Supreme  Court,  and  the  practice 
and  procedure,  upon  and  in  relation  to  the  appeal,  shall  be  the 
same  as  upon  an  appeal  from  such  a  reix)rt." 

However,  the  order  appealed  against,  while  an  order  of  a 
Surrogate  Court  Judge,  is  not  an  order  made  on  the  taking  of 
accounts,  and,  if  it  were,  an  appeal  could  not  be  made  from  it  to 
a  Divisional  Court,  but  to  a  single  Judge  in  Court. 

It,  therefore,  seems  evident  that  no  appeal  lies  from  the  order 
made. 

The  motion  should  be  dismissed  with  costs. 

MBBEa>iTH,  C.J.C.P.  (dissenting): — ^In  my  opinion, ~ each  of 
Mr.  Thomson's  contentions  is  well-founded;  whibt  that  of  Mr. 
White  is  ill-founded.  I  would  therefore  allow  this  appeal,  leaving 
the  parties  untrammelled  in  the  exercise  of  their  common  law 
rights  of  resort,' in  the  ordinary  way,  to  the  Courts  of  law  of  the 
Province  for  a  determination  of  the  matters  in  question  between 
them. 

The  respondent  claims,  from  the  estate  in  the  hands  of  the 
appellant  as  executor,  a  large  sum  of  money — about  $3,000 — for 
board  and  lodging,  among  other  things,  said  to  have  been  supplied 
by  the  respondent  to  the  testatrix  of  the  estate  in  question  in  her 
lifetime.    The  respondent,  in  the  performance  of  his  duty  as  such 
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executor,  disputcB  the  claim  in  all  refipects:  so  that,  unless  the     '^^?^!j^^' 

boast  that  the  floors  of  the  Courts  of  law  of  the  Province  are  open        

to  all  alike  is  not  true,  the  respondent  must  take  the  ordinary     i^q'J^q^ 
course  of  bringing  an  action  in  this  Court  for  the  purpose  of        — - 
establishing  and  enforcing  his  claim;  imless  indeed  the  respondent      cj.cj»/ 
consents  to  a  determination  of  it  in  some  other  way;  and  that  he 
has  not  done,  but,  on  the  contrary,  insists  upon  making  his  defence 
in  an  action  in  this  Court  in  the  ordinary  way  if  the  respondent 
invoke  the  aid  of  the  law  to  enforce  his  claim. 

It  is  not  now  contended  that  the  respondent  can  proceed  in 
any  way  but  in  an  action  in  this  Court;  but  he  has  obtained,  in  a 
Surrogate  Court,  an  order  purporting  to  hamper  the  appellant, 
as  defendant  in  such  an  action,  in  depriving  him  of  all  his  ordinary 
rights  of  trial  by  jury,  and  not  only  depriving  him  of  his  ordinary 
lights  in  respect  of  his  own  costs,  but,  beforehand,  compelling 
him  to  pay  the  costs  of  the  respondent  as  plaintiff  in  that  action, 
whatever  the  result  of  it  may  be;  and  thus  also  depriving  the 
Supreme  Court  of  Ontario  of  its  powers  in  these  respects,  which,^ 
for  very  obvious  reasons,  it  should  be  in  an  incomparably  better 
position  to  consider  during  the  progress  of  the  litigation,  than  the 
Surn^ate  Court  Judge  can  be  beforehand,  or,  indeed,  than  any 
one  could  with  any  degree  of  reason  consider  him  to  be. 

I  cannot  believe  that  the  learned  Judge  of  the  Siu'rogate  Court 
could  have  quite  seen  the  effect  of  the  order,  in  so  far  as  it  is 
appealed  against,  when  directing  that  it  should  issue.  Such 
things  are  quite  possible  anywhere:  the  mind  may  be  occupied 
with  minor  matters,  such  as  matters  of  detail,  or  indeed  of  irritation 
at  the  course  of  the  argument  on  one  side  or  the  other. 

The  unvarnished  effect  of  the  order  is:  if  you  will  not  try 
this  case  before  me,  I  shall  deprive  you  of  your  right  to  require  a 
trial  by  jury,  and  make  you  pay  the  costs  of  the  action  even  if  you 
are  successful:  the  latter  alone  a  burden  which  would  very  likely 
compel  the  person  upon  whom  it  is  put  to  abandon  his  right  of 
trial  in  the  ordinary  way:  a  right  which  it  was  said  was  considered 
of  so  much  moment  as,  >^ith  other  momentous  n:&tters,  to 
necessitate  a  somewhat  important  meeting  near  the  reeds  of 
Runnymede:  and  incidentally  to  tie  the  hands  of  the  trial  Judge 
in  the  Supreme  Court  of  Ontario — ^unless  he  should  treat  the 
order  as  invalid  because  unauthorised  by  the  Act — from  directing 
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App.  Div.     ^  ^jj^  tjy  jm-y^  gjjj  jyg  |;q  costs,  matteTS  which  are  so  proper  for  his 

consideration  that  the  law  gives  him  ordinarily  an  abnost  uncon- 

MoKeu>w      ^o^^  discretion  regarding  them. 
— ;-  I  should  therefore  have  thought  that,  if  in  the  Surrogate  Court 

CJ.cj/      there  were  any  power  to  make  it,  it  should  not  have  been  made^ 
and  should  be  promptly  discharged. 

And  I  am  also  of  opinion  that  there  was  no  power  to  make  it. 

The  very  natiure  and  effect  of  it  should  indicate  that  there  is 
not:  it  should  need  plain  legislation  to  warrant  it;  and  the  l^is- 
lation  relied  upon  makes  it  plain  to  my  mind  that  it  is  imwarranted. 

Section  69  of  the  Surrogate  Courts  Act  is  the  only  legislaticA 
relied  upon  as  conferring  it. 

That  section  was  enacted  for  the  purpose  of  better  enabling  the 
accoimts  of  an  estate  £o  be  taken  in  a  Surrogate  Court,  in  so  far 
as  liiey  properly  might  be  taken  there,  thus  a  voiding  any  great  need  for 
taking  such  accounts  in  Chancery,  as  often  they  were.  But  the 
Legislature  has  been  very  careful  to  preserve  ordinary  rights  of 
litigation,  and  not  to  give  compulsory  jurisdiction  to  any  Court 
in  an  amount  beyond  its  ordinary  jurisdiction. 

When  a  claim  is  made  against  an  estate  which  the  personal 
representative  deems  unjust,  he  is  to  give  the  claimant  notice 
that  he  contests  it.    These  proceedings  are  entirely  out  of  Court. 

Then  the  claimant  may  apply  for  an  order  allowing  it. 

If  the  claim  does  not  amount  to  more  than  $100,  and  is  othei^ 
wise  within  the  jurisdiction  of  a  Division  Court,  the  application 
is  to  be  made  to  a  Judge  of  such  a  Court,  and  the  claim  is  to  be 
heard  and  determined  at  a  sittings  of  that  Court,  unless  the  personal 
representatives  consent  to  a  trial  in  the  Siurogate  Court.  Thus 
the  common  right  of  trial  is  preserved  to  the  estate  in  r^ard  to 
such  minor  claims  as  are  within  the  jurisdiction  of  a  Division 
Court. 

Then  claims  up  to  $800,  that  is,  within  the  widest 
compulsory  jurisdiction  of  a  County  Court,  are  to  be  dealt  with 
as  the  Judge  of  the  Surrogate  Court  may  direct.  That  is,  in 
effect:  that  cases  within  the  jurisdiction  of  a  County  Coiui)  are 
to  be  under  the  power  of  the  Siurogate  Court  Judge,  who  is  also 
Judge  of  the  County  Court;* and  who  may,  on  the  claimant's 
application  before  mentioned,  ''make  such  order  on  the  application 
as  he  may  deem  just;"  including  no  doubt  trial  by  jury;  thus 
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makiiig  the  combined  Surrc^ate  and  County  Court  Judge  master     '^^f;-?^^' 
in  his  own  house:  but  plainly,  as  we  shall  see,  without  authority        . — r- 
in  the  upper  house.'  MoSow. 

Then,  if  the  amount  be  $800  or  more,  under  subnaec.  (7),  if        — 7 
any  one  concerned  in  the- trial  demand  it,  the  Surrogate' Court      cj.cp.' 
Judge  shall,  on  the  application  made  by  the  claimant  under  sub- 
sec.  (2),  ^'direct  the  creditor  to  bring  an  action  in  the  Supreme 
Court  for  the  recovery  or  the  establishment  of  his  claim,  on 
such  terms  and  conditions  as  the  Judge  may  deem  just." 

Thus  again  preserving  the  open  doors  of  the  Courts  to  those 
who  desire  to  aiter  for  the  purpose  of  having  their  rights  deter- 
mined in  the  Qrdinary  way. 

And  in  no  way  imposing  any  obUgation  upon,  or  putting  any 
impediment  in  the  way  of,  a  personal  representative  having  any 
claim,  against  the  estate,  determined,  against  his  will,  in  any  but 
the  ordinary  course  of  law. 

The  provisions  of  sub-sec.  (7),  regarding  the  imposition  of 
terms  and  conditions,  are  relied  upon  as  conferring  power  upon  a 
Surrc^ate  Court  Judge  to  impede  and  burden  a  defendant's  right 
of  defence  in  the  Supreme  Court,  in  which  he  has  the  clearest 
legal  right  to  have  his  case  dealt  with,  to  any  ext^it  that  he  may 
please;  even  to  the  extent  of  compelling  him  to  abandon  that 
right.  But  what  excuse  could  there  be  for  any  such  legislation? 
And  what  excuse  for  holding  that  there  is? 

It  is  the  creditor  who  is  to  bring  the  action,  upon  such  terms  and 
conditions  as  may  seem  just:  how  then  can  the  terms  and'condi- 
tions  be  imposed  on  a  defendant?  His  right  is  absolute  to  demand 
a  trial  in  the  ordinary  course  of  law;  no  terms  or  conditions  are 
put  upon  that  right:  it  is^  the  bringing  of  the  action  that  is  to  be 
subject  to  just  terms  and  conditions:  such,  for  instances,  as 
security  for  costs  by  one  who  according  to  the  ordinary  practice 
should  give  security;  and  limiting  the  time  within  which  the  action 
shall  be  brought,  so  that  the  winding-up  of  the  estate  may  not  be 
delayed  by  an  imjust  claim  made  in  the  hope  of  getting  some 
settlement  of  the  claim  to  avoid  the  costs  and  delay  of  defending 
it.  All  this  without  encroaching  upon  the  province  of  the  Supreme 
Court,  encroachment  as  needless  as  improper — ^both  in  the  super- 
lative degree. 
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App,  Div.  J  ^jj^  therefore  clearly  of  the  opinion:  (1)  that  there  was  no 

power  totmpoBe  the  "termfl  and  conditions"  in  question;  and 

MoKKow      ^^^  *^*^'  ^  there  had  been,  they  ought  not  to  have  been  imposed: 
— 7        indeed  I  have  not  yet  heard  any  excuse  for  imposing  them, 
cj.cp.'  But  Mr.  White  contends  that  there  is  no  right  of  appeal  against 

the  order  in  question:  that  is,  that  a  defendant  may  be  deprived 
of  such  important  rights  as  those  in  question  wrongfully  without 
redress:  and  it  follows  that,  if  that  be  so,  no  appeal  would  lie 
even  though  the  Judge  of  the  Surrogate  Court,  in  defiance  of  the 
defendant's  plain  right  and  in  disregard  of  his  statute-imposed 
duty,  had  refused  to  '^ direct  the  creditor  to  bring  an  action;" 
or  had  imposed  "conditions"  so  onerous  upon  the  l^al  repre- 
sentative as  indirectly  to  deprive  him  of  his  common  law  and 
statute  rights. 

His  ai^^eal  to  subnsec.  (6),  which  provides  for  an  appeal,  in 
certain  cases,  as  if  from  a  M astCT  of  the  Supreme  Court  in  taking 
accounts,  and  his  contention,  based  upon  it,  that  an  appeal  to  this 
Court  in  such  a  case  as  this  would  be  anomalous,  lose  all  force 
when  attention  is  directed  to  the  fact  that  the  appeal  under 
subHsec.  (6)  applies  to  cases  similar  to  those  which  arise  in  ''taking 
accounts  in  a  Master's  office,"  appeals  which  always  have  been 
in  the  first  place  to  a  single  Judge  and  from  him  to  this  Court; 
matters  often  really  more  for  an  accountant  than  for  a  Judge; 
whilst  the  order  in  question  really  strikes  at  the  vitals  of  the 
rights  of  litigants,  including  untrammelled  rights  of  entry  to  the 
ordinary  Courts  of  the  Province  and  trial  there.  A  right  which 
may  be  of  great  importance  in  this  case,  in  which  there  is  likely  to 
be  a  conflict  of  testimony,  and  in  which  everything  is  likely  to 
depend  upon  the  credibility  of  the  witnesses,  and  so  it  is  a  case 
which  the  trial  Judge  may  very  well  think  should  be  tried  by  a 
jury  of  the  coimty  in  which  the  parties  live,  and  who  should  be  the 
best  judges  of  the  truthfulness  and  untruthfulness  of  the  witnesses: 
but  cannot  give  effect  to  his  judgment  because  the  inferior  court 
Judge  has  tied  his  hands. 

That  there  should  be  a  right  of  appeal  in  this  case  is  very  plain; 
and  that  there  is,  I  should  have  thought  equally  plain. 

Section  34  of  the  Surrogate  Courts  Act  is  the  section  which 
governs  the  rights  of  appeal  imder  the  Act;  and  its  first  sub-section 
provides  that:  ''Any  person  who  deems  himself  aggrieved  by  an 
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order    .    .     .    of  a  Surrogate  Court,  in  any  matter  or  cause,     ^PP-  ^^• 
may  appeal  therefrom  to  a  Divisional  Court    .    .    ."  

The  next  sub-section  provides  that  "no  such  appeal  shall  lie     mo^« 
unless  the  value  of  the  property  to  be  affected  by  such  order        — - 
.    .    .    exceeds  $200."  ^j!c1p!' 

And  the  fifth  subnaection  provides  that:  "An  appeal  shall  also     " 
lie  from  any  order    ...    of  the  Judge  of  a  Smrrogate  Coiut, 
on  the  taking  of  accounts  in  like  manner  as  from  the  report  of  a 
Master  under  a  reference  directed  by  the  Supreme  Coinrt    .    .    ." 

The  order  in  question  is  in  form  and  in  substance  an  orde^  of 
the  Surrogate  Comrt,  made  in  a  matter  in  that  Court — In  the  matter 
of  the  estate  of  Mary  Jane  Morrow,  deceased;  and  the  value  of  the 
property  of  the  estate  affected  by  it  is  almost  $3,000;  for,  if  the 
respondent  succeed  in  enforcing  his  claim,  the  property  of  the 
estate  to  tlult  amount  or  value  must  be  taken  to  satisfy  it — 
whilst  the  costs  alone,  on  both  sides,  which  the  order  compels 
the  estate  to  pay  in  any  event,  cannot  but  amount  to  more  than 
twice  $200. 

A  SiuTOgate  Court  can  make  orders  and  judgments  only 
through  its  one  judicial  officer,  the  Surrogate  Court  Judge:  and 
the  Surrogate  Court  Judge  can  make  orders  such  as  that  in  question 
only  in  and  as  representing  the  Court. 

Let  me  take  at  random  an  instance  or  two  by  which  this  may  be 
tested.  Section  25  provides  that  where  the  Judge  of  a  Siurogate 
Court  is  an  applicant,  in  his  own  county,  for  probate  or  letters 
of  administration,  the  application,  and  any  subsequent  pro- 
ceedings in  the  matter  of  the  estate,  may  be  made  to  and  taken 
before  the  Judge  of  the  Surrogate  Court  of  an  adjoining  county. 
Is  that  Judge  not  a  Judge,  but  only  persona  designata,  against 
whose  orders  and  judgments,  even  an  order  and  judgment  upon  the 
question  of  the  validity  of  the  will,  there  is  no  appeal?  Again, 
under  sec.  37,  the  Judge  of  a  Surrogate  Court  may  make  an  order 
staying  all  further  proceedings  on  an  application  for  probate  or 
letters  of  administration.  Could  it  be  contended  that  in  that  he 
acts  as  persona  designata,  and  not  as  the  Judge  of  the  Court  per- 
forming its  duties  and  exercising  its  powers? 

Mr.  White  seems  to  me  to  have  been  led  astray  through  not 
observing  that  the  taking  of  accoimts  in  the  Siurogate  Court  is 
really  more  in  the  nature  of  an  accountant's,  than  of  judicial,  work: 
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App.  Div.  ^j^^  j^  jg  really,  generally,  that  which  in  the  marginal  note  to 

— -  sub-sec.  (5)  of  sec.  34  is  tenned  an  audit — ''Appeal  from  audit  of 

Moraow  accounts;"  and  therefore  is  taken  out  of  the  g^eral  right  to  appeal 
direct  to  this  Court,  so  widely  given  in  sub-sec.  (1)  in  regard  to  all 

Meredith, 

cj.c.p.       things  judicial. 

Upon  the  argument  of  the  appeal  these  things  seemed  plain 

'  to  me,  as  I  am  bound  to  say  they  still  do;  and  I  was  and  am, 

therefore,  in  favour  of  allowing  this  appeal  and  discharging  the 
order  in  question  in  so  far  as  it  is  appealed  against:  but  the  other 
members  of  the  Court  are  of  opinion  that  no  appeal  lies  to  this 
Court  in  this  case;  and,  therefore,  the  appeal  must  be  quashed 
with  costs. 

Appeal  quashed  (Mekedith,  C.J.C.P.,  disserUing.) 


1919  [APPELLATE  DIVISION.) 

^ct.  31.  GowANS  V.  Crocker  Press  Co. 

Fromissory  Note — Action  in  County  Court  upon  Note  for  9BO0  jdue  Interest 
and  Notarial  Fees — Note  Made  by  Defendants  and  Hdd  by  Plaintiff — 
Deposit  in  Bank  for  Collection — Endorsement  by  Plaintiff — PrcU^  by 
Bank  and  Notice  to  Plaintiff  and  Defendants — Right  of  Plaintiff  to  Becooer 
Notarial  Fees  if  Paid  to  Bank — Unnecessary  Protest — BUls  of  Exchange 
Actf  sec.  109 — Action  of  Proper  Competence  of  Dunsion  Court — Costs — 
Scale  of  Costs — UntenoMe  Defence — Set-off — Costs  of  Appeal. 

An  action  to  recover  1200,  the  amount  of  a  promissory  note  made  by  the 
defendants^  and  interest  and  notarial  fees,  was  brought  in  a  County  dourt. 
The  plaintiff,  the  payee  of  the  note,  placed  it  in  a  bank  for  coUection; 
he  did  not  discount  it,  or  place  it  to  his  account  in  the  bank,  or  borrow 
money  upon  it,  but  he  did  endorse  it  in  blank.  When  the  note  became 
due  and  was  not  paid,  the  bank  had  it  protested,  sending  notice  to  the 
plaintiff  as  well  as  the  defendants.  The  defence  set  up  to  the  action  was 
an  agreement  to  extend  the  time  for  payment.  The  Judge  of  the  County 
Court  at  the  trial  found  against  the  defence,  and  ^ve  judgment  for  the 
plaintifT  for  the  amount  of  the  note,  interest,  notarial  fees,  "and  costs  on 
the  County  Court  scale."  The  defendants  appealed  as  to  the  not&ria] 
fees  and  costs  only: — 

Hddf  that  the  defendants,  the  makers  of  the  note,  were  bound  without  protest: 
Bills  of  Exchange  Act,  sec.  109;  and,  as  the  plaintiff  was  the  owner  of  the 
note,  and  the  bank  his  agent,  there  was  no  reason  why  the  bank  should 
seek  to  hold  him  bound;  therefore,  the  protest  was  unnecessary,  and  the 
notarial  fees  oould  not  be  recovered  from  the  defendants,  althou^  the  bank 
had  charged  the  fees  to  the  plaintiff. 

Hddf  also,  that,  as  only  the  amount  of  the  note  and  interest  was  recoverable^ 
the  action  should  have  been  buought  in  a  Division  Courtj  but  the  defendants 
should  not  have  set  up  an  untenable  defence;  and,  while  the  plaintiff  was 
entitled  only  to  Division  Court  costs  of  the  action,  the  defendlmts  should 
not  have  a  set-off  of  the  excess  of  their  costs  over  Division  Court  oosta, 
but  should  have  the  costs  of  the  appeal. 
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The  following  statement  of  the  facte  is  taken  from  the  judg-         ^^^ 
ment  of  Riddbll,  J.: —  Gowanb 

The  material  facts  of  this  case  are  very  few  and  very  simple.         Crockbr 

The  plaintiff  received  from  the  defendants  a  promissory  note  Paaes  Co. 
fcHT  S200,  of  which  all  of  the  defendants  were  makers.  The  Dom* 
inion  Bank  being  the  plaintiff's  bank,  the  note  was  made  payable 
at  that  bank;  the  plaintiff  placed  it  in  that  bank  ''to  collect  it" 
for  him,  "just  to  receive"  the  money — ^he  did  not  discoimt  or  place 
it  to  his  accoimt  or  borrow  money  on  it — ^but  did  endorse  it  in 
blank.  When  the  note  became  due,  the  bank  had  it  protested, 
sending  notice  to  the  plaintiff  as  well  as  the  defendants.  This 
action  to  recover  the  amount  of  the  note,  interest,  and  the  notarial 
fees,  was  brought  in  the  Coimty  Court  of  the  County  of  York,  * 

and  the  defence  set  up  was  an  agreement  to  extend  the  time 
for  payment  by  renewal,  etc. 

Ehiring  the  trial,  before  His  Honour  Judge  Coatswortb  without 
a  jury,  the  learned  Judge  asked  why  the  action  was  not  brought 
in  a  Division  Court,  and  counsel  said,  "The  protest  fees  attached 
to  it." 

Both  the  merits  and  the  jurisdiction  were  argued;  and  the 
learned  Judge  held  explicitly  against  the  defendants  on  the 
merits.  On  the  question  of  jurisdiction  he  gave  no  specific 
decision;  but,  after  reserving  judgment,  he  directed  judgment  to 
be  entered  for  the  plaintiff  for  the  amount  of  the  note,  intwest, 
and  notarial  fees,  "and  costs  on  the  Coimty  Court  scale."  It 
does  not  appear  that  he  was  exercising  a  discretion  to  award 
County  Court  costs  in  a  Division  Court  case;  but  it  is  clear  that 
he  thought  that  the  plaintiff  could  not  have  sued  in  the  Division 
ComiJ. 

The  defendants  appeal,  restricting  their  appeal  to  the  notarial 
fees  and  costs. 

October  27.  The  appeal  was  heard  by  MEREDrrn,  C.J.C.P., 
RnoDELL,  Latchford,  and  Middleton,  JJ. 

(?.  T.  WcUshy  for  the  appellants,  argued  that  the  plaintiff 
could  have  sued  in  a  Division  Court  instead  of  in  the  County 
Court,  and  therefore  the  County  Court  Judge  was  wrong  in 
awarding  costs  to  the  plaintiff  on  the  County  Court  scale.  It 
was  not  necessary  to  protest  the  note:  Maclaren's  Bills  Notes  and 
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^PP- ^^-     Cheques,  5th  ed.,  p.  307;  Corpus  Juris,  vol.  8,  p.  1103,  sec.  1440; 

Bills  of  Exchange  Act,  R.S.C.  1906,  ch.  119,  sees.  109,  110. 

GowANs  Q  g   Nervman,  for  the  plaintiff,  respondent,  contended  that 

'Cbogkeb     the  costs  were  in  the  discretion  of  the  County  Court  Judge.    He 

^'     argued  that  protest  or  notice  of  dishonour  was  necessary,  and  the 

expense  of  noting  and  protesting  was  recoverable,  referring  to 

sec.  124  of  the  Bills  of  Exchange  Act.    The  notarial  fees  were 

recoverable  from  the  defendants,  and  when  added  to  the  amdunt 

of  the  note  brought  the  plaintiff's  claim  up  to  a  sum  beyond 

the  jurisdiction  of  a  Division  Court:   Division  Courts  Act,  R.S.O. 

1914,  ch.  63,  sec.  62.    The  respondent  was  the  holder  of  another 

note  for  a  large  amoimt,  and  brought  this  action  as  a  test  case. 

Walshf  in  reply. 

October  31.  Riddell,  J.  (after  setting  out  the  facts  as  above) : 
— ^We  reserved  judgment  to  consider  if  there  was  any  posBible 
ground  upon  which  the  judgnrent  could  be  sustained.  I  can  find 
none. 

On  the  merits  indeed  (except  as  to  the  notarial  fees)  there 
can  be  no  question — "hope  springs  eternal  in  the  human  breast," 
and  nothing  but  a  statute  making  such  a  course  a  crime  punishable 
by  imprisonment  will  prevent  clients  and  their  sohcitors  pleading 
a  contemporary  oral  agreement  in  variance  with  the  terms  of 
the  note.  The  long  line  of  cases  like  Abrey  v.  Cruz  (1869),  L.R. 
5  C.P.  37,  many  of  which  are  collected  in  Maclaren's  Bills  Notes 
and  Cheques,  5th  ed.,  pip.  45,  46,  is  not  suflBcient  to  deter  such 
pleading — ^but  these  cases  do  prevent  the  Coiut  from  giving 
effect  to  it. 

As  to  the  notarial  fees,  those  notified  were  the  defendants  and 
the  plaintiff — the  defendants  are  all  makei^of  the  note,  and  conse- 
quently are  in  the  same  case  as  acceptors  ofvA  bill — ^Bills  of  Ex- 
change Act,  R.S.C.  1906,  ch.  119,  sec.  186  (^^--and  they  are 
bound  without  protest:  sec.  109;  Treacher  v.  Ain^on  (1821), 
4  B.  &  Aid.  413:  Smith  v.  Thatcher  (1821),  4  B.  &  a\(^.  200. 

The  bank  was  simply  the  agent  of  the  plaintiff  to\f oUect  the 
money  on  the  note — ^it  could  not,  by  having  the  possessSpn  of  the 
note,  make  him  liable  to  the  bank;  he  was  not  liable  on  \he  note 
at  all,  but  was  its  owner.  It  would  be  an  absurdity  to  giv4  notice 
to  the  owner  of  a  note  for  the  pretended  purpose  of  makii'lg  him 
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liable.    Liable  to  whom?    To  himself  of  course.    The  note  must    ^PP-  ^^- 

1919 
be  considered  as  though  it  had  remained  in  the  plaintiff's  possession        

instead  of  being  handed  by  him  to  his  agent.  Gowanb 

Protest  then  was  wholly  unnecessary.    That  the  bank  did —     Cbockbb 

if  it  did — charge  these  fees  to  the  plaintiff  is  of  no  consequence —        ^' 

the  plaintiff  cannot,  by  paying  a  wholly  baseless  claim,  make  the      J^<*^»J- 
defendants  his  debtors  for  the  amount  paid. 

The  appeal  should  be  allowed  as  to  the  notarial  fees. 

As  to  costs,  the  defendants  raised  and  argued  the  point  in  the 
trial  Court;  they  were  forced  to  come  here  to  obtain  their  I^al 
rights,  and  they  should  have  the  costs  of  the  appeal.  As  to  costs 
below,  the  plaintiff  should  have  brought  his  case  in  the  Division 
Court;  but  the  defendants  should  not  have  set  up  the  untenable 
defence  they  did — justice  will  be  done  if  we  award  the  plaintiff 
Division  Court  costs  below,  without  a  set-off. 

I  do  not  overlook  the  reason  assigned  before  us  for  suing  in  the 
County  Court,  viz.,  that  the  plaintiff  had  a  large  note  obtained  in 
the  same  traasaction,  and  brought  this  action  as  a  test  case. 
Even  supposing  that  that  would  be  a  good  reason,  which  I  wholly 
deny,  the  Division  Court  would  be  as  good  as  the  Coimty  Court. 
A  judgment  on  the  present  note  could  be  useful  in  an  action  in  the 
Supreme  Court,  only  on  the  principle  of  res  adjudicata,  ''estoppel 
by  matter  of  record" — ^the  judgment  of  a  Division  Court  operates 
SB  ^eetively  in  this  way  as  that  of  the  Supreme  Court  of  Canada. 

Latchford  and  Middleton,  JJ.,  agreed  with  RmDELL,  J. 

Meredith,  C.J.C.P.: — Upon  the  argunent  of  this  appeal 
judgnrent  was  reserved,  at  my  instance,  because,  if  the  facts  were 
as  they  were  said  to  be,  the  awarding  to  the  plaintiff  notarial  fees 
woiild  be  unaccountable;  and  the  fact  that  the  note  was  endorsed 
by  the  payee,  who  is  the  plaintiff,  was  a  circun^stance  which  indi- 
cated that  the  facts  were  not  accurately  imderstood  and  stated 
when  it  was  said  that  the  plaintiff  had  never  parted  with  his 
property  in,  or  his  legal  possession  of,  the  note. 

A  perusal  of  the  evidence  shews  that  at  the  conclusion  of  his 
testimony  the  plaintiff  did  say  that  the  bank  was  only  his  agent 
for  the  collection  of  the  note.  I  state  the  substance  of  his  testi- 
mony, not  his  words:  there  was  nothing  more;  and  what  was  said 
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was  said  at  the  end  of  the  testiirony  in  a  rather  long  trial  upon 
the  ir  elite  of  the  defence  to  the  action. 

It  iray  be  that,  if  the  plaintiff's  statetrent  that  the  bank  was 
irerely  his  agent  had  been  followed  up,  it  ffight  have  been  proved 
that  the  note  had  been  legally  transferred  to  the  bankers  as  holders 
in  due  course  for  value — ^that  the  note  was  really  discounted,  the 
au!ount  of  it  being  placed  to  the  credit  of  the  plaintiff  in  his 
current  account  with  the  bank,  as  is  usual,  and  so  the  protest 
would  have  been  proper  and  necessary.  But  no  one  seen^s  to 
have  observed  any  significance  in  that  evidence;  and  nothing 
more  was  said  on  the  subject. 

And  that  is  plainly  the  reason  why  the  amount  of  the  notarial 
charges  was  added  to  the  amount  of  the  note  and  interest  in  the 
judgtrent.  Attention  was  not  sufficiently  called  or  directed  to 
the  point.  It  is  true  that  the  point  was  mentioned,  but,  it  was 
only  mentioned,  and  might  easily  have  been  overlooked  in  dealing 
with  the  substantial  question,  which  was  tried,  that  is:  whether 
the  defendants  were  at  all  liable,  in  this  action,  to  the  plaintiff 
on  the  note. 

The  plaintiff's  testimony  therefore  being:  that  he  never  parted 
v\ith  the  note,  or  any  of  his  rights  under  it;  that  the  bank  was  mere- 
ly his  agent  for  the  collection  of  it;  there  can  be  no  contention 
that  the  defendants  were  rightly  made  liable  for  notarial  chai^^: 
and  the  appeal  must  therefore  be  allowed,  and  with  costs,  because, 
though  the  amount  of  the  notarial  charges  is  small,  it  made  the 
diffCTence  between  a  case  within  Division  Court  jurisdiction  and 
one  beyond  it:  a  question  involving  a  considerable  amount  in  costs. 

The  judgment  must  be  reduced  by  the  amount  of  the  notarial 
charges:  the  plaintiff  is  entitled  to  costs  on  the  Division  Court 
scale:  but  the  defendants  should  not  have  any  set-off  of  costs. 
The  note  is  one  of  two — ^the  other  for  a  much  larger  amount — 
the  two  said  to  be  quite  alike  as  to  liability;  so  that  the  defendants 
have  had  the  benefit  of  a  consideration  of  their  defence,  and  have 
failed  upon  it,  at  a  small  cost;  though  the  plaintiff  might  have 
sued  on  both  notes,  when  both  became  payable,  and  have  had'his 
costs  on  the  Supreme  Court  scale. 


Appeal  aUawed. 
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Pbtinato  v.  Swift  Canadian  Co.  Limited.  Aug.  6. 

Oct.  31. 

ChaUd  Mortgage — Registration  tPilhout  Affidavit  of  Execution — Invalidity  as 
against  Creditors  of  Mortgagor — BiUs  of  Sale  and  Chattel  Mortgage  Act, 
R.S.O.  1914t  ch.  1S6,  sees.  5,  7 — Covenant  to  Insure  Mortgaged  Goods 
far  Benefit  of  Mortgagee — Loss  Payable  to  Mortgagee  in  Event  of  Fire — 
Equitable  Assignment — Validity  as  against  Creditors — Disposition  of 
Insurance  Moneys. 

A  chattel  mortgagei  registered  without  an  affidavit  of  execution,  is  void  as 
against  creditors  of  the  mortgagor:  sees.  5^  and  7  of  the  Bills  of  Sale  and 
Chattel  Mortgage  Act,  R.S.O.  1914.  ch.  135. 

But  an  agreement  or  covenant  by  the  mortgagor  to  insure  the  mortgaged 
diattels  for  the  benefit  of  the  mortgagee,  with  loss  (if  any)  payable  to  the 
mortgagee,  though  contained  in  the  chattel  mortgage,  is  an  equitable  assign- 
ment of  the  insurance  moneys  payable  in  the  event  of  a  loss  by  fire,  and  is 
not  by  the  statute  void  as  against  creditors  of  the  mortgagor  (Mbbedith, 
C.J.C.P.,  dissenting). 

Review  of  the  authorities.  ^ 

In  re  Isaacson.  [1895]  1  Q.B.  333,  specially  referred  to. 

Judgment  of  Kellt,  J.,  reversed. 

An  issue  directed  to  be  tried  for  the  purpose  of  detennining 
the  right  to  certain  insurance  moneys. 

The  issue  was  tried  by  Kelly,  J.,  without  a  jury,  at  Parry 
Sound. 

G.  A.  McGaughey,  for  Petinato,  the  plaintiff  in  the  issue. 

H.  E.  Stone,  for  the  Swift  Canadian  Company  Limited,  the 
defendants  in  the  issue. 

August  5.  Kelly,  J.: — ^This  is  an  issue  in  which  Petinato 
claims  to  be  entitled,  as  against  the  Swift  Canadian  Company 
Limited  and  other  creditors  of  one  Musalino,  to  certain  insurance 
moneys  resulting  from  a  fire  which,  in  October,  1917,  destroyed 
a  stock  of  groceries  of  Musalino  in  the  premises  in  Parry  Sound 
in  which  he  carried  on  business.  Much  of  the  evidence  is  very 
unsatisfactory,  and  a  reasonable  conclusion  can  be  reached  only 
on  a  consideration  of  circimistances  as  to  which  I  have  no  doubt 
from  having  seen  and  heard  the  witnesses.  An  attempt  was 
made  to  prove  that  Musalino,  before  the  24th  August,  1917 — 
the  date  of  the  bill  of  sale  to  him  by  Petinato — ^was  either  the  owner 
of  or  had  an  interest  as  co-owner  with  Petinato  in  the  goods  and 
stock  in  trade  described  in  the  bill  of  sale;  and  considerable  evidence 
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was  directed  towa:rds  shewing  that  he  acted  dishonestly  and 
fraudulently  in  disposing  of  and  shipping  out  of  his  store-premises 
large  quantities  of  goods  which  constituted  part  of  his  stock  in 
trade,  he  being  at  the  time  indebted  to  merchants  stnd  manufac- 
turers from  whom  he  had  purchased  the  goods.  That  all  occurred 
after  he  made  the  purchase  from  Petinato,  and  when  the  latter 
had  ceased  to  have  anything  to  do  with  the  conduct  of  the  business, 
and  was  not  interested  in  it  except  to  the  extent  of  his  ui^paid 
purchase-money  on  his  sale  to  Musalino.  That  Musalino  was 
either  a  partner,  or  financially  interested  in  the  business,  prior 
to  the  sale  to  him  on  or  about  the  24th  August,  is  not  established. 
The  foundation  for  the  contention  that  he  was  so  interested  is 
chiefly  the  fact  that  his  boarding-house  business  and  Petinato's 
grocery  business  were  carried  on  in  the  same  building,  Petinato 
having  rented  from  him  the  store  portion  of  the  premises;  and 
because  of  his  having  taken  part  in  making  purchases  of  goods  for 
the  store  and  at  times  joining  with  Petinato  in  the  latter's  discus- 
sions of  his  affairs  with  third  parties.  It  is  also  urged  that  invoices 
and  accounts  of  Gr^ory  &  Greek  for  goods  supplied  by  that  firm 
for  this  grocery  business,  prior  to  the  24th  August,  point  in  the 
same  direction.  I  have  no  doubt  that  Mr.  Gregory  stated  in  his 
evidence  what  he  believed  to  be  true;  but  it  is  apparent  that  until 
this  trouble  arose  it  was  not  looked  upon  as  important  in  what 
name  the  sales  of  that  firm  to  this  business  were  invoi  ed  and 
their  accounts  therefor  made  out.  A  large  number  of  these 
invoices,  running  from  the  beginning  of  May  imtil  the  sale  on  the 
24th  August,  are  produced,  and  the  names  of  the  purchasers  are 
therein  variously  entered — "Salvatore  &  Petipato,"  "Musalino  & 
Petinato,"  "Musalino  &  Co.,"  "Petinato  &  Musalino."  Petinato 
says  that  he  took  exception,  both  to  Mr.  Gregory  and  to  the 
driver  who  delivered  the  goods,  to  the  name  in  which  the  invoices 
were  issued,  and  that  he  was  told  that  this  would  be  remedied. 
Mr.  Gregory  does  not  recollect  this:  he  says  that,  if  that  objection 
had  been  taken,  he  would  have  made  a  change.  A  copy  produced 
of  some  of  the  firm's  accounts  shews  that  at  infrequent  times 
during  this  period  they  recdved  payments  on  account  by  cheque. 
Both  Petinato  and  Musalino  had  bank-accounts:  copies  from  the 
books  of  the  banks  containing  those  accounts  are  produced.  The 
cheques  so  given  to  Gregory  &  Greek  are  not  produced,  but  from 
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the  bank-accounts  it  is  evidenced  that  in  no  instance  is  there  a 
debit  in  Musalino's  account  corresponding  in  amount  with  any 
of  these  cheques,  while  in  Petinato's  bank-account  there  are  debits 
exactly  so  corresponding.  Were  it  not  for  a  number  of  incidents 
and  circumstances  which  materially  support  Petinato's  position, 
it  would  be  difficult  to  find  in  his  favour  in  respect  of  his  sole 
ownership  of  the  business  prior  to  the  sale  to  Musalino.  The 
manner  in  which  that  sale  was  made  is  of  importance  in  determin- 
ing that  he  was  the  sole  owner,  and  that,  so  far  as  he  was  concerned, 
the  sale  was  Sand  fide.  As  security  for  the  unpaid  portion  of  the 
purchase-money  it  was  agreed  that  the  purchaser  should  give  a 
chattel  mortgage. 

A  chattel  mortgage  upon  the  stock  in  trade  of  groceries  and 
other  merchandise' and  the  trade-fixtures,  furniture,  chattels,  and 
effects  contained  in  and  used  in  connection  with  the  store-business 
carried  on  by  the  mortgagor  and  lately  purchased  from  the  mort- 
gagee, together  with  any  additions  and  accretioios  thereto  and 
subetitutijns  therefor,  was  accordingly  prepared.  It  contained 
a  covenant  by  the  mortgagor  to  insure  and  keep  insured  the 
mortgaged  goods  and  chattels  to.  their  full  insurable  value  for  the 
benefit  of  the  mortgage  with  loss,  if  any,  payable  to  him.  It 
bears  date  and  was  signed  by  the  mortgagor  on  the  24th  August, 
1917,  and  on  the  28th  it  was  deposited  for  registry  in  the  proper 
office  for  that  purpose.  It^came  out  in  the  evidence  that  neither 
on  the  mortgage  then  produced  from  that  office  nor  on  the  duplicate 
original  in  possession  of  the  mortgagee,  had  the  affidavit  of  execu- 
tion by  the  mortgagor  been  sworn.  This  ia  fatal  to  Petinato's 
claim  that  the  mortgage  gives  him  a  preference  over  thcvclaims  of 
other  creditors  of  the  mortgagor. 

By  sec.  5  of  the  Bills  of  Sale  and  Chattel  Mortgage  Act,  R.S.O. 
1914,  ch.  135,  every  mortgage  of  goods  and  chattels  in  Ontario, 
which  is  not  accompanied  by  an  immediate  delivery  and  an  actual 
and  continued  change  of  possession  of  the  things  mortgaged,  or 
a  true  copy  thereof,  shall  be  registered  in  the  manner  provided  by 
the  Act,  together  with  (a)  the  affidavit  of  an  attesting  witness 
thereto  of  the  due  execution  of  such  mortage,  or  of  the  due 
execution  of  the  mortgage  of  which  the  copy  filed  purports  to  be 
a  copy,  which  affidavit  shall  also  state  the- date  of  the  mortgage, 
and  (6)  an  affidavit  of  bona  fides  by  the  mortgagee. 
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Registration  shall  be  made^  except  in  the  case  of  the  Provisional 
County  of  Haliburton,  in  the  oflSce  of  the  clerk  of  the  County 
or  District  Court  of  the  coimty  or  district  in  which  the  property 
mortgaged  is  at  the  time  of  the  execution  of  the  mortgage  (sec 
18(1)). 

If  the  mortgage  and  affidavits  are  not  registered  as  provided 
by  the  Act,  the  mortgage  shall  be  absolutely  mill  and  void  as 
against  creditors  of  the  mortgagor,  and  as  against  subsequent 
purchasers  or  mortgagees  in  good  faith  for  valuable  consideration 
(sec.  7). 

These  statutory  requirements  are  imperative  and  must  be 
strictly  complied  with — otherwise,  as  against  the  classes  of  claim- 
ants r^erred  to,  the  mortgagee's  position  is  just  as  if  the  mortgage 
had  not  been  made. 

The  result  is  that  Petinato  cannot  maintain  priority  of  claim 
to  the  insurance  moneys  in  question  over  the  creditors  of  the 
mortgagor  and -subsequent  purchasers  and  mortgagees  in  good 
faith  for  valuable  consideration.  He  contends,  however,  that  by 
virtue  of  the  covenant  for  insurance  contained  in  the  chattel 
mortgage,  his  priority  is  preserved,  on  the  theory  that,  there  being 
an  agreement  therein  in  his  favoiu*  for  insurance,  the  loss  under 
which  is  to  be  made  payable  to  him,  in  equity  he  is  entitled  to 
have,  as  against  other  claimants,  what  the  mortgagor  bargained  to 
give  him.  If  that  contention  could  be  upheld  in  law,  then  his 
right  to  security  upon  the  insurance  moneys  would  be  superior  • 
to  any  right  he  could  have  asserted  to  the  mortgaged  goods  them- 
selves if  they  had  not  been  destroyed.  That  view  is  unreasonable 
and  as  a  legal  proposition  is  not  supported  by  authority. 

The  assignment  of  the  insurance  moneys  by  the  mortgagor  to 
Petinato  after  the  fire  does  not  strengthen  his  claim  as  against 
creditors  of  the  mor^agor. 

It  should  be  mentioned  as  a  fact  that  no  insurance  was  effected 
by  Musalino  until  many  weeks  after  the  chattel  mortgage  was 
signed,  and  that,  when  it  was  procured,  it  was  not,  by  any  document 
or  writing,  made  payable,  in  the  event  of  loss  by  fire,  to  Petinato. 
The  question  propounded  in  the  issue  must,  therefore,  be 
answered  unfavourably  to  the  claimant;  and  judgment  will  go 
accordingly  with  costs  against  him. 

Petinato,  the  plaintiff  in  the  issue,  appealed  from  the  judgment 
of  Kelly,  J. 
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October  1  and  2.  The  appeal  was  heard  by  Merbdith,  C.J. 
C.P.,  RiDDELL,  Latchford,  and  Middleton,  JJ. 

R.  McKaU)  K.C,  for  the  appellant,  argued  that  the  fact  that 
the  affidavit  of  execution  of  the  chattel  mortgage  was  not  sworn  to 
did  not  affect  the  assignment  of  the  insurance  moneys  as  set  out 
in  the  mortgage.  The  insurance  moneys  were  assigned  to  Petinato, 
and  the  Swift  Canadian  Company  Limited  and  the  creditors  of 
Musalino  had  no  interest  in  them.  Section  7  of  the  Bills  of  Sale 
and  Chattel  Mortgage  Act  does  not  mean  that  everything  con- 
tained in  the  mortgage  instrument  shall  be  voided  if  the  mortgage 
and  affidavits  are  not  registered  as  by  the  Act  provided.  The 
chattel  mortgage  document  was  divisible,  and  might  be  void 
as  covering  chattels,  but  good  as  an  assignment  of  insurance: 
In  re  BvrdeU  (1888),  20  Q.B.D.  310;  Mumford  v.  CoUier  (1890), 
25  Q.B.D.  279;  In  re  Isaacson,  [1896]  1  Q.B.  333.  Insurance  on 
chattels  is  assignable  apart  from  the  chattels:  McPhiUips  v. 
London  Mutual  Fire  Insurance  Co.  (1896),  23  A.R.  524;  Gr^ 
V.  Citizens  Insurance  Co.  (1880),  5  A.R.  596;  Re  McRae  Estate 
(1903),  6  O.L.R.  238;  Fisher  v.  Bradshaw  (1902),  4  O.L.R.  162; 
Chew  V.  Traders  Bank  of  Canada  (1909),  19  O.L.R.  74. 

H.  E.  Stone,  for  the  defendants,  respondents,  contended  that  the 
Bills  of  Sale  and  Chattel  Mortgage  Act  made  the  mortgage  ''abso- 
lutely nulland  void  as  against  creditors, ''  and  that  the  mortgage  could 
not  be  divisiUe  into  two  sets  of  rights,  the  one  affecting  the  chattels 
and  the  other  the  insurance.  There  was  here  but  one  debt  and 
one  insurable  interest  in  the  api)ellant,  both  arising  out  of  and 
depoident  on  the  mortgage,  and  this  was  by  the  statute  void  as 
against  creditors.  Therefore,  the  cases  cited  by  the  appellant  had 
no  application. 

McKay,  in  reply. 
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October  31.  Riddell,  J.: — ^The  claimant  in  this  interpleader 
issue  owned  a  small  grocery  business  at  Parry  Sound;  falling  sick, 
he  n^otiated  a  sale  of  his  stock  in  trade  to  one  Musalino.  The 
purchaser  had  only  $1,000;  and,  the  stock  amounting  to  $3,700, 
the  vendor  threw  off  $200,  and  it  was  agreed  that  Musalino  should 
pay  $1,000  and  make  a  mortgage  for  the  $2,500.  It  was  also 
agreed  that  if  the  purchaser  could  get  insurance  on  the  goods  it 
was  (as  the  vendor  puts  it)  to  be  put  in  the  vendor's  name  "secur- 
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ing  the  mortgage,"  "to  cover  the  mortgage."  They  went  to  a 
conveyancer  to  have  the  docimients  made  out,  and  told  him  "to 
put  down  if  he  (M.)  could  get  insurance  it  had  to  come  to  me"  (P.) 
The  conveyancer  drew  up  a  bill  of  sale  and  a  chattd  mortgage 
according  to  the  agreement,  and  inserted  in  the  latter  a  clause  as 
follows: — 

"And  further  that  the  mortgagor  will  during  the  continuation 
of  this  mortgage  and  any  and  every  renewal  thereof  insure  and  keep 
insured  the  goods  and  chattels  hereinbefore  mentioned  against 
loss  and  damage  by  fire  in  some  insurance  company  authorised 
to  transact  business  in  Canada  and  approved  of  by  the  mortgagee 
in  the  sum  of  not  less  than  their  full  insurable  value  in  dollars  as 
security  for  the  moneys  secured  by  this  indenture  for  the  benefit 
of  the  said  mortgagee  and  will  pay  all  premiums  and  moneys 
necessary  for  that  purpose  as  the  same  become  due  and  payable 
in  respect  to  such  insurance  the  loss  if  any  to  be  payable  to  the  said 
mortgagee  and  the  production  of  this  indenture  shall  be  sufiScient 
authority  for  and  the  said  insurance  company  are  hereby  directed 
thereupon  to  pay  such  loss  if  any  to  the  said  mortgagee." 

Of  course,  towards  the  beginning  of  the  document,  it  was  stated 
that  Musalino  was  "hereinafter  called  the  mortgagor"  and 
Petinato  "the  mortgagee." 

The  documents  were  put  on  file,  the  $1,000  paid,  and  Musalino 
sought  for  insurance,  and  finally,  some  weeks  afterwards,  obtained 
insurance  to  the  amount  of  $2,000:  he  paid  $50,  the  premium,  and 
received  a  receipt  for  the  amount,  which  he  sent  to  Petinato  in  a 
letter,  dated  the  15th  October,  1917,  which  was  thus  interpreted 
at  the  trial: — 

"  I  enclose  in  this  my  letter,  receipt  that  I  got  from  the  company 
and  another  from  the  Dominion  Fire  Insurance  Friday.  I  have  been 
in  Toronto  and  insured  the  store  for  more  protection  for  you  for 
$2,000.  I  could  not  get  any  more  to  cover  your  mortgage  of  $2,500 
but  I  hope  to  send  you  $500  in  a  month  or  at  least  for  Xmas  so  your 
money  is  guaranteed  in  case  of  any  fire  these  papers  that  I  send 
you  you  can  keep  them  till  you  are  paid  off  what's  coming  to  you 
as  soon  as  I  get  the  policy  I  will  send  it  to  you  too.  Here  at  the 
present  everything  is  going  fine  and  hope  this  my  letter  finds  you 
better.    Best  r^ards  to  all  yoiurs  and  to  you." 
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(The  word  translated  ''protection"  is  "garenzia,"  our  "guar- 
anty," and  rather  means  "security/'  but  the  import  is  clear 
enough.) 

The  propertjr  was  destroyed  by  fire  on  the  30th  October;  fom: 
or  five  days  thereafter,  Musalino  came  to  North  Bay  to  Petinato, 
and  they  went  to  a  solicitor  to  have  the  insurance  money  applied 
for.  The  solicitor  drew  up  another  document,  which  Musalino 
signed,  in  these  words:^ — 

^' Amgnmerd  of  Insurance  Moneys. 

"In  accordance  with  the  consideration  set  out  in  chattel  mort- 
gage from  myself  to  Sam  Petinato,  of  Parry  Sound,  merchant, 
bearing  date  the  24th  day  of  August,  1917, 1  hereby  release,  assign 
and  set  over  unto  the  said  Sam  Petinato  all  moneys  coming  to  me 
from  the  insurance  with  the  Dominion  Fire  Insurance  Company, 
and  request  the  said  company  to  pay  all  moneys  due  or  accruing 
due  to  me,  to  the  said  Sam  Petinato. 

"Dated  at  North  Bay  this  5th  day  of  November,  A.D.  1917." 

There  was  some  dispute  as  to  the  amount  payable  by  the 
insurance  company,  but  this  was  settled  at  |1,200:  the  company 
paid  the  sum  to  their  soUcitors,  who  still  have  it  in  their  hands  for 
proper  application. 

The  chattel  mortgage  had  no  affidavit  of  execution,  and  was, 
consequently,  fatally  defective  as  against  creditors. 

The  Swift  Canadian  Company  obtained  a  judgment  against 
Musalino,  and  he  has  other  creditors.  They  claimed  the  $1,200, 
as  did  Petinato.  A  n  issue  was  directed  to  be  tried,  and  my  leam^ 
brother  Kelly  decided  in  favour  of  the  judgment  creditors.  The 
dainrant,  Pelinato,  now  appeals. 

It  is  of  course  adn:itted  that  sec.  7  of  the  Bills  of  Sale  and 
Chattel  Mortgage  ^ct,  R.S.0. 1914,  ch.  135,  prevents  the  claimant 
successfully  asserting  a  right  to  the  goods  insured;  and  Mr. 
Justice  Kelly  thinks  that  the  contention  that  bis  right  to  the 
insurance  moneys  is  superior  to  that  to  the  mortgaged  goods  is 
unreasonable  and  not  supported  by  authority — ^that  is  the 
question  for  determination  on  this  app^. 

It  will  be  well  to  consider  the  effect,  if  any,  of  the  covenant 
respecting  insurance  (already  quoted)  which  is  in  the  chattel 
mortgage. 

Section  7  provides  that  ''if  the  mortgage  and  affidavits  are  not 
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regtotered  a&  by  this  Act  provided,  the  mortgage  shall  be  abcto- 
lutely  null  and  void  as  against  creditors  ..."  The  "mort- 
gage" which  is  thus  "null  and  void"  is  consequently  something 
which  can  be  registered;  it  is  a  "conveyance"  (sec,  2  (c)). 
That  being  so,  is  everything  contained  in  the  document  which  is 
filed,  voided  by  the  section? 

An  answer  in  the  afiSrmative  might  be  considered  indicated 
by  the  Court  of  Appeal  decision  in  Davies  v.  Reea  (1886),  17  Q.B.D. 
408.  The  Imperial  Bflls  of  Sale  Act  of  1882,  45  &  46  Vict.  ch.  43, 
by  sec.  9  enacted  that  "a  bill  of  sale  made  ...  by  way 
of  security  for  the  payment  of  money  .  .  .  shall  be  void, 
unless  made  in  ...  the  form  in  the  schedule  .  .  ." 
The  plaintiff  made  a  bill  of  sale  (not  in  the  statutory  form)  which 
contained  a  covenant  to  pay:  the  Court  of  Appeal  held  that  this 
covenant  was  wholly  void:  "the  whole  of  the  instrument  is  to  be 
void"  (p.  411)* 

But,  when  this  decision  came  to  be  considered  in  In  re  Burdett 
(1888),  20  Q.B.D.  310,  it  was  pointed  out  that  the  former  decision 
rested  upon  the  fact  that  in  the  form  in  the  schedule  to  the  Act 
the  covenant  to  pay  was  an  int^ral  part,  and  the  words  "bill  of 
sale"  in  sec.  9  must  be  interpreted  accordingly.  The  case  in  17 
Q.B.D.  then  is  not  helpful  in  the  present  instance,  as  no  statu- 
tory form  is  given  for  the  "mortgage"  which  is  voided. 

The  Court  in  In  re  Burdett  adopted  the  language  of  Willes,  J., 
in  Picking  v.  Ilfracombe  R.  W.  Co.  (1868),  L.R.  3  C.P.  235,  at 
p.  250:  "The  general  rule  is  that,  where  you  cannot  sever  the 
illegal  from  the  legal  part  of  a  covenant,  the  contract  is  alto- 
gether void;  but,  where  you  can  sever  them,  whether  flhie  ill^ality 
be  created  by  statute  or  by  the  common  law,  you  may  reject  the 
bad  part  and  retain  the  good:"  p.  314,  per  Fry,  L.J.,  giving  the 
judgment  of  the  Court.  The  Court  therefore  held  the  bill  of  sale 
valid  in  respect  of  trade  machinery,  not  being  personal  chattels 
within  the  Act,  though  void  in  respect  of  personal  chattels. 

In  Mumford  v.  CoUier,  25  Q.B.D.  279,  a  mortgage  of  land 
in  the  usual  form  was  given,  which  contained  an  attornment 
clause — this  by  the  Bills  of  Sale  Act,  1878,  sec.  6,  was  a  bill  of  sale 
within  the  Act — ^but  the  Court  held  that,  though  it  was  void  in 
respect  of  any  personal  chattels,  the  attornment  clause  was  valid 
to  create  the  relation  of  landlord  and  tenant — "In  so  far  as  it 
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creates  the  relation  of  landlord  and  tenant  it  is  a  matter  affecting 
the  real  estate.  In  so  far  as  it  givea  power  to  distrain  personal 
chattels,  it  is  a  bill  of  sale,  and  in  that  respect  void  by  the  operation 
of  the  Bflls  of  Sale  Acts:"  per  Wills,  J.,  at  p.  284. 

A  case  nearer  to  the  present  is  Inre  Isaacson,  [1895]  1  Q.B.  333 
(CA.)  There  by  one  and  the  same  deed  the  owner  of  a  piano 
assigned  by  way  of  security  a  piano  and  also  the  benefit  of  a  hire 
and  purchase  agreement  into  which  he  had  entered  respecting  it. 
He  had  been  in  the  habit  of  selling  pianos  upon  the  ''hire-purchase " 
system ;  and  had  agreed  to  let  the  piano  on  hire  to  a  person  named, 
who  was  to  pay  hirg  so  much  each  quarter.  Lord  Esher,  M.R., 
points  out,  p.  337,  that  in  the  deed  there  were  two  distinct  things — 
"an  assignment  of  proprietary  rights,  and  an  assignment  of  contract- 
ual rights  ...  If  the  assignment  of  the  contractual  rights 
had  been  made  by  a  separate  deed,  the  Bills  of  Sale  Acts  would 
clearly  not  have  applied  to  it.  I  cannot  see  how  two  things  which 
are  thus  distinct  can*be  said  to  be  inseparable."  Lopes,  L.J., 
says  (pp.  337, 338) :  "  Here  there  are  two  distinct  things  comprised 
in  the  deed — ^the  piano  and  the  proprietary  rights  incident  to  it, 
and  the  contractual  rights  appiutenant  to  it  under  the  hiring 
agreement  .  .  .  when  the  two  assignments  are  comprised 
in  one  instrument  they  can  be  severed,  so  that  the  Bills  of  Sale 
Acts  may  apply  to  the  one  and  not  to  the  other.  It  has  been 
distinctly  decided  that  a  deed  may  be  void  as  to  part  of  it  while 
it  remains  good  as  to  the  rest  of  it,  provided  that  the  subject-matter 
is  so  described  as  to  be  severable."  Rigby,  L.J.  (p.  338),  makes 
the  illuminating  remark:  ''The  piano  could  be  struck  out  of  the 
deed  without  affecting  the  assignment  of  the  hiring  agreement, 
and  then  there  could  be  no  question  as  to  the  validity  of  the 
assignment  of  the  agreement."  Take  with  this  the  "general 
principle"  laid  down  by  Bowen,  L.J.,  in  17  Q.B.D.  at  p.  412, 
"When  an  Act  makes  one  thing  void  we  must  see  that  we  do  not 
destroy  independent  obligations  merely  because  they  are  contained 
on  the  same  piece  of  paper,  or  because,  apparently,  they  hang 
together, "  and  it  seems  to  me  the  com-se  to  be  taken  on  this  appeal 
is  manifest. 

There  are  two  provisions  on  the  same  piece  of  paper — one  the 
assignment  by  way  of  mortgage  of  the  proprietary  interest  in  the 
chattels,  the  other  an  (equitable)  assignment  of  the  contractual 
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rights  to  arise  from  a  contract  to  be  made  with  an  insurance 
company — ^these  are  divisible.  Although  the  contractual  righta 
arise  from  the  chattels  assigned,  they  are  no  more  connected 
with  these  chattels  than  the  contractual  rights  assigned  in  In  re 
Isaacson  were  with  the  piano  assigned,  and  the  statute  voids  the 
assignment  by  way  of  mortgage  only. 

It  is  quite  possible  to  assign  the  insurance  without  assigning  the 
chattels — an  assignment  of  the  insurance  might  be  made  to  secure 
any  debt,  however  disconnected  with  the  chattels;  and  an  assign- 
ment of  insurance  neither  gives  nor  requires  for  validity  any  interest 
in  the  goods  by  the  assignee:  McPhiUips  v.  London  Mutual  Fire 
Insurance  Co,,  23  A.R.  524, 

The  two  things  assigned  were  as  different  as  the  two  things 
assigned  in  Kitching  v.  Hi4:k8  (1884),  6  O.R.  739,  where  an  assign- 
ment of  book-debts,  contained  in  an  imperfect  chattel  mortgage, 
was  upheld. 

Nor,  as  I  think,  can  sudh  an  assignment  be  considered  an 
evasion  of  the  statute — ^''against  the  policy  of  the  statute." 
It  has  been  pointed  out  many  times  that  it  is  the  purpose  of  the 
Act  to  prevent  one  who  is  in  possession  of  goods  obtaining  credit 
on  the  strength  of  his  apparent  possession,  while  all  the  .time  he 
does  not  own  the  goods  at  all — ^and  it  has  been  pointed  out  that 
the  Act  was  intended  to  prevent  a  secret  conve3rance  being  set 
up  against  the  SherifiF  when  he  attempts  to  seize  the  goods. 

The  section  of  the  Act  we  are  now  considering,  sec.  7,  goes  back 
to  1849,  12  Vict.  ch.  74,  sec.  1 :  at  that  time  the  Sheriff  could  not 
seize  choses  in  action  at  all,  that  power  not  being  conferred  till 
1856  by  20  Vict.  ch.  57,  sec.  22. 

I  am  of  opinion  that  the  agreement  to  insure — which,  if  valid, 
is  admittedly  an  equitable  assignment — ^is  not  voided  by  the 
statute. 

The  circumstances  imder  which  it  was  given  shew  that  it  was 
not  in  fraud  of  creditors:  the  purchaser  was  receiving  goods  worth 
$3,500  for  $1,000  cash  with  a  mortgage  for  $2,500,  for  which  the 
insurance  was  to  be  security.  It  would  be  nothing  but  plain 
honesty  that  the  vendor  should  have  such  security. 

Nor  does  the  form  prejudice  the  claimant — ^there  is  indeed  a 
provision  authorising  the  insurance  company  to  pay  to  the  claimant 
on  production  of  the  instrument,  but  there  is  also,  before  that 
clause,  a  complete  equitable  assignment. 
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The  fact  that  the  assignment  is  to  the  "mortgagee",  is  not  of 
importance:  the  word  ''mortgagee''  is  short  for  the  name  of  the 
claimant,  and  it  does  not  at  all  follow  that,  if  he  cease  to  be  '^mort- 
gagee" as  against  creditors,  he  is  not  to  have  the  advantage  of  his 
assignftient — ^in  reading  the  document  we  should  substitute  his 
name  for  ''the  mortgagee."  The  form  is  the  same  as  In  some  of 
the  Fnglish  cases. 

The  learned  trial  Judge  cannot  see  that  the  claimant  should 
have  more  advantage  of  the  insurance  obtained  on  accoimlj  of  the 
destruction  of  the  goods  than  he  would  from  the  goods  themselves 
intact.  That  difficulty,  I  venture  to  think,  is  met  by  supposing 
that  he  had  no  mortgage  at  all,  but  only  an  assignment  of  the 
insurance  policy:  then,  so  long  as  there  was  no  fire,  he  would  have 
no  direct  advantage  of  the  goods;  but,  on  the  occurrence  of  a  fire, 
he  would  receive  the  insurance  money.  I  think  that  as  regards 
other  creditors  that  is  the  precise  position  of  the  claimant. 

The  cases  Re  London  and  Lancashire  Paper  Mills  Co.  Limited 
(1888),  58  L.T.R.  798,  and  Climfson  v.  Coles  (1889),  23  Q.B.D. 
465,  at  p.  473,  are  also  helpful,  but  I  do  not  think  it  necessary  to 
quote  from  them. 

Having  come  to  this  conclusion  concerning  the  covenant  con- 
tained in  the  chattel  mortgage,  I  do  not  think  it  necessary  to  consider 
the  effect  of  the  subsequent  document. 

I  would  allow  the  appeal  with  costs  throughout. 
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Latchford  and  Middleton,  JJ.,  agreed  with  Riddell,  J. 

Meredith,  CJ.CP.  (dissenting) : — ^As  it  seems  to  me,  the  real 
question  involved  in  this  case  is,  whether  we  should  give  effect 
to  the  plain  words  of  provincial  legislation,  or  should  endeavour 
to  "side  step"  their  effect.  I  employ  an  inel^ant,  but  much 
used,  in  these  days,  expression,  because  it  is  one  which  shall  doubts 
less  best  convey  to  the  parties  my  meaning;  and  though  less  elegant 
is  lees  ponderous  than  that  which  has  been  so  long  in  vogue,  in 
the  boast  about  dri^ving  a  coacb-and-four  through  any  Act  of 
Parliament. 

The  appellant  took  a  chattel  mortgage  of  goods,  which  after- 
wards became  the  subject-matter  of  the  fire  insurance  in  question; 
and  that  moftgage  was,  as  is  admitted  on  all  hands,  ''absolutely 
null  and  void  as  against  creditors,"  and  some  others.  The 
respondents  are  creditors. 
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The  mortgage  contained  the  usual  provision  for  insurance  by 
the  mortgagor  of  the  mortgaged  goods  for  the  better  security  of 
the  mortgagee;  and  the  insurance  in  question  was  obtained  for 
that  purpose;  that  is,  it  was  entirely  and  essentially  a  part  of  the 
mortgage;  and,  as  I  have  said,  a  usual  part  of  all  mortgages  which 
cover  insurable  property. 

Then,  the  mortgage  being  ''absolutely  null  and  void  as  against" 
the  respondents,  how  can  any  Court  avoid  the  efifect  of  this  plain 
legislation,  however  hard  a  case  it  may,  upon  the  surface,  seem  to  be? 

Recourse  is  had  to  cases  decided  in  England;  but,  in  the  first 
place,  the  enactment  in  force  there  is  not  the  enactment  in  force 
here;  and,  in  the  second  place,  none  of  them  is  really  at  all  like 
this  case. 

And,  if  the  cases  there  could  be  binding  in  a  case  here,  having 
regard  to  the  difference  between  the  enactments  and  other  things, 
it  may  not  be  difficult  to  shew  from  them  that  the  judgment  in 
appeal  is  right. 

In  the  case  of  Dams  v.  Rees,  17  Q.B.D.  408,  it  was  decided 
that  a  bill  of  sale  void  under  the  English  enactment  is  ''  void  in 
toto/*  and  not  merely  as  regards  the  personal  chattels  comprised 
in  it,  so  that  the  covenant  for  payment  also  contained  in  it  is  void 
also;  and  in  all  the  subsequent  cases  dealing  with  that  question 
the  same  conclusion  was  reached.  A  recent  one  is  Smith  v. 
Whiteman,  [1909}  2  K.B.  437.  All  these  English  cases,  therefore, 
are  in  full  accord  with  the  plain  words,  which  I  have  quoted,  of 
our  provincial  enactment. 

But  there  is  a  line  of  English  cases,  which  decide  that  when, 
in  a  bill  of  sale  made  in  England,  a  transfer  is  made  of  some 
property  or  right  which  does  not  come  within  the  Bills  of  Sale 
Act,  and  is  quite  separable  from  anything  transferred  which  is 
within  the  Act,  the  Act  does  not  make  void  the  transfer  of  the 
thing  which  is  not  at  all  within  its  provisions;  in  short,  that  it  is 
not  brought  within  its  provisions  merely  because  it  happens  to 
be  made  in  the  same  writing  as  that  in  which  the  thing  within 
the  Act  happens  to  be  written;  and  it  may  be  added  that  it  was  not 
needful  to  go  abroad  for  such  case-law,  because  of  the  decisions 
to  the  same  effect  in  cases  under  the  enactment  in  question:  the 
case  of  Hunt  v.  Long  (1916),  36  O.L.R.  502,  27  D.L.R.  387,  affords 
a  recent  instance.    And  it  should  be  observed  that  in  the  case  in 
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England,  most  relied  upon  by  the  appellant,  the  assignment  of 
the  "hire-purchase"  contract,  which  was  held  to  be  not  within 
the  Act,  carried  all  the  seller's  rights  in  the  goods — ^the  bill  of  sale 
seems  to  have  been  wholly  unnecessary. 

That  case  is  In  re  Isaacson,  [1895]  1  Q.B.  333,  in  which  it  was 
decided  that  a  transfer  of  a  contract,  existing  at  the  time  of  the 
making  of  the  bill  of  sale  there  in  question,  wka  not  invalid  because 
included  in  a  bill  of  sale  of  chattels  then  in  existence,  which  was 
void  as  to  them  under  the  Bills  of  Sale  Act;  the  Court  finding  that 
there  were  ''two  distinct  things'' — ^an  assignment  of  contract 
rights  not  within  the  Bills  of  Sale  Act,  and  a  transfer  of  property 
rights  which  was  within  the  Act— and  it  is  difficult  to  understand 
how  there  could  be  a  different  adjudication  if  the  case  were  one 
coming  tmder  the  provincial  enactment  in  question. 

But  what  has  such  a  decision  to  do  with  such  a  case  as  this, 
unless  it  be  to  make  it  plainer  that  under  its  facts  it  is  altogether 
avoided  by  the  enactment  in  question? 

In  that  case  there  were  two  existing  rights,  one  contractual 
and  the  other  proprietary,  when  the  bill  of  sale  was  made;  in  this 
case  there  was  but  one,  the  ownership  of  the  chattels;  the  provision 
as  to  insurance  was  m.erely  a  covenant  contained  in  the  mortgage, 
which  falls  with  the  mortgage,  as  the  covenants  did  with  the  bills 
of  sale  in  the  cases  in  England  to  which  I  have  referred.  If  no 
mortgage,  then  no  covenant  with  the  mortgagee  to  insure  the 
nunigaged  goods  for  the  benefit  of  the  mortgagee;  and,  need  it 
be  added,  if  no  sale,  no  debt)  no  mortgage,  nothing  to  be  insured 
or  secured? 

It  was  a  covenant  only  to  protect  the  security  which  the 
mortgaged  chattels  afforded;  a  covenant  which  could  arise  only 
because  of,  and  as  part  of,  that  security;  it  was  a  case  of  no  transfer 
of  the  property,  no  insurance;  of  insurance,  if  insurance  at  all, 
insurance  inseparable  from  ownership  conferred  by  the  mortgage. 
The  insurance  was  merely  to  take  the  place  of  the  chattels  if  the 
chattels  were  lost:  it  could  be  only  indemnity  to  the  owner  or 
owners  as  their  actual  interests  should  be  at  the  time  of  the  loss; 
and  in  that  form  the  policy  would  doubtless  have  been  issued  if 
the  mortgagor  had  done  that  which  he  covenanted  to  do;  and, 
though  he  did  it  not,  in  equity  it  must  be  looked  upon  as  if  it  had 
been  so  done;  and  the  rights  of  the  parties  must  be  dealt  with 
accordingly. 
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What  then  has  the  line  of  cases  relied  upon  by  the  i^pellant 
to  do  with  this  case,  unless  indeed  it  be  to  make  it  plain  that  in 
£i\gland^  under  the  enactments  in  force  there,  this  case  could 
not  have  been  decided  in  the  appellant's  favoiur? 

In  the  case  last  referred  to,  it  was  said  that  the  transfer  of 
the  goods  could  be  struck  out  of  the  bill  of  sale  without  affecting 
the  hiring  agreement,  and  then  there  could  be  no  question  of  its 
validity  as  an  assignment  of  the  contract  merely.  In  this  case, 
strike  out  the  mortgage  of  the  chattels,  and  nothing  exists;  except 
as  mortgagee  there  was  nothing  the  appellant  bad  to  insure  or 
be  insured  for  his  benefit.  He  had  parted  with  the  property  in 
and  possession  of  the  goods  altogether,  and  had  only  the  interests 
in  them  which  the  mortgage  conferred  upon  him,  including  an 
insurable  interest  as  mortgagee  only  arising  out  of  and  dependent 
upon  this  mortgage,  which,  as  against  the  respondents,  is  ''abso- 
lutely null  and  void." 

We  must  deal  with  this  case,  ^ot  with  an  imaginary  one; 
and  in  this  case  there  was  but  one  debt  and  one  insurable  interest 
in  the  appellant,  both  arising  out  of  and  dependent  upon  the 
mortgage,  which  is  still  quite  good  between  the  parties  to  it,  but 
not  good  as  against  the  rights  and  interests  of  the  mortgagor's 
creditors  and  some  others.  And  to  say  that  in  all  fairness  the 
appellant  should  have  the  benefit  of  the  insurance  is  only  to  say, 
in  other  words,  that  he  should  have  the  full  benefit  of  the  mortgage 
of  the  chattels — ^for,  if  fairness  should  give  one,  it  should  give  the 
other,  which  is  only  the  same  thing  in  another  form — ^but  that 
kind  of  fairness  can  be  accorded  only  by  a  repeal  of  the  enactment 
in  question. 

So  too  as  to  hardship,  it  is  not  all  onensdded.  The  creditors 
have  something  to  complain  of  in  that  respect  if  the  common  debtor 
be  allowed  to  expend  their  money — the  proceeds  of  their  impaid 
for  goods  in  his  hands — ^to  make  good  to  the  favoured  debtor  a 
mortgage  which  the  law  says  is  void  against  them. 

The  appellant's  claim  depends  entirely  upon  the  covenant  in 
the  mortgage.  All  that  was  done  subsequently  was  done  by 
reason  of,  and  under,  its  provisions. 

In  my  opinion,  the  judgment  appealed  against  is  right  and 
should  be  affirmed.  Therefore  I  am  in  favour  of  dismissing  the 
appeal. 

Appeal  allowed  (MERBDirH,  C.J.C.P.,  disserUing), 
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[APPELLATE  DIVISION.]  1010 

Oct.  3L 
Ball  v.  Thornb. 

Aasignments  and  Preferences — Assignment  for  BenefU  of  Creditors — Claim  for 
Wages — Priorii}f--Judgm^nL--M€Tger— -Wages  Act,  R.S.O.  19H,  ch.  HS, 
see.  5. 

The  claim  of  a  wage-«arner  to  priority  for  hiB  wages,  for  the  limited  period 
mentioned  in  sec.  3  of  the  Wages  Act,  R.S.O.  1914,  ct.  148/  in  the  case  of  an 
assignment  b^  the  employer  for  the  benefit  of  his  creditors,  is  enforceable 
notwithstanding  that  the  wage-earner  has,  before  the  assignment,  recovered 
a  judgment  i^nst  his  employer  for  the  amount  of  his  wagefr-claim. 

The  claim  remains  a  claim  for  wages  even  after  judgment  has  been  recovered — 
it  is  the  remedy  which  is  merg^,  not  the  right  itself. 

King  v.  Hoare  (1844),  13  M.  A  W.  494,  504,  and  Price  v.  Movlton  (1851), 
10  C.B.  561,  573,  referred  to. 

An  appeal  by  the  defendant  from  the  judgnrent  of  Denton, 
Jun.  Co.  CJ.,  in  an  action  brought  in  the  County  Court  of  the 
County  of  York. 

The  following  8taten:.ent  of  the  facts  is  taken  from  the  judgir  ent 

of  MiDDLETON,  Jt : — 

The  plaintiff  sued  and  recovered  a  judgment  for  $196.75  wages 
due  to  him  by  J.  Frank  Osborne  Limited.  After  the  recovery 
of  judgment,  the  debtor  assigned  for  the  benefit  of  its  creditors. 
Ball  then  claiir  ed  to  rank  as  a  preferred  creditor,  but  the  defendant, 
the  assignee,  contested  his  claim.  This  action  was  then  brought 
to  establish  his  right. 

The  assignee  contends  that,  upon  the  recovery  of  judgment, 
the  cause  of  action  merged,  and  Ball  (the  plaintiff)  lost  the  right  to 
a  preference  which  he  otherwise  would  have  had.  The  learned 
Judge  of  the  Coimty  Court  held  against  this  contention,  and 
the  defendant  appealed. 

October  15.    The  appeal  was  heard  by  Meredith,  C.J.C.P., 
BiDDELL,  Latchford,  and  Middleton,  JJ. 
A.  R,  Clviey  for  the  appellant. 
F,  Regan,  for  the  plaintiff,  respondent. 
The  arguments  and  cases  cited  are  referred  to  in  the  judgments. 

October  31.    Middleton,  J.  (after  setting  out  the  facts  as 
above): — ^The  plaintiff's  right  must  be  determined  upon  the  true 
18—46  O.L.B. 
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^Tqi?'"'     ^^"**^^^*o^  ^f  ^^^  Wages  Act,   R.S.O.   1914,   ch.    143.    This 

statute  gives  priority  to  the  claiir.  of  the  wage-earner  for  his  wages. 

Ball  j^j.  ^j^^  Unrited  period  rrentioned,  in  the  case  of  an  assigmrent 
Thorne.  (sec.  3),  in  the  case  of  distribution  an:ong  execution  creditors  by 
Middbton.  J.  the  SherifiF  (sec.  4),  in  the  case  of  proceedings  against  absconding 
debtors  (sec.  5),  in  the  administration  of  estates  (sec.  6);  and  the 
like  preference  is  given  in  the  case  of  liquidation  and  winding-up 
of  a  company,  by  the  Companies  Act,  R.S.O.  1914,  ch.  178,  sec. 
174  (6). 

Although  there  can  be  no  doubt  that,  upon  the  obtaining  of 
judgtrent,  the  original  cause  of  action  is  changed  into  matter  of 
record,  and  no  further  action  can  be  brought  upon  the  original 
cause  of  action,  this  is  by  no  means  conclusive  of  the  question 
before  us.  The  claim  is  yet  a  claim  for  wages,  payable  not  by 
virtue  of  an  obligation  arising  out  of  simple  contract,  but  by  virtue 
of  the  judgment  upon  that  contract.  There  is  nothing  to  prevent 
our  looking,  behind  the  judgirent  to  ascertain  the  nature  of  the 
original  claim.  Indeed,  if  a  record  and  judgment  existed  in  the 
old  common  law  form,  upon  its  production  the  natiu^  of  the  claim 
would  appear  upon  its  face.  The  right  to  the  preference  is  given 
because  the  claim  is  for  wages,  and  the  claim  reinains  a  claim 
for  wages  even  after  the  judgment  is  obtained.  "It  does  not 
merge  or  extinguish  the  debt;  but  it  merges  the  remedy  by  way  of 
proceeding  upon  the  simple  contract  ...  A  man  cannot 
have  a  remedy  by  covenant  and  by  assumpsit  for  the  same  debt; 
the  two  are  wholly  incompatible  and  cannot  co-exist:"  per  Maule, 
J.,  in  Pnce  v.  MauUon  (1851),  10  C.B.  561,  573. 

"The  cause  of  action  is  changed  into  matter  of  record,  which 
is  of  a  higher  natiu^,  and  the  inferior  remedy  is  merged  in  the 
higher:"  per  Parke,  B.,  in  King  v.  Hoare  (1844),  13  M.  &  W.  494, 
504.  These  quotations  go  to  shew  that  it  is  the  remedy  which  is 
m^erged,  and  not  the  right  itself. 

In  the  statute  in  question  there  is  found  an  indication  that  the 
wage-earner's  right  is  not  lost  by  the  merging  of  his  claim  into  a 
judgment,  for  the  priority  is  recognised  upon  a  distribution  among 
execution  creditors:  sec.  4. 

Where  the  Legislature  has  seen  fit  to  grant  a  privilege  in 
respect  of  claims  for  wages,  it  is  om*  duty  to  see  that  this  privilege 
is  not  cut  down  and  the  intention  of  the  Legislature  defeated  by 
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an  undue  application  of  artificial,  doctrines.    To  yield  to  the  ^^fg^^^' 

argunr.ents  pressed  upon  us  would  interfere  with  what  was  plainly  

intended.    The  wage-earner  may  sue  and  obtain  priority  under  his  ®^^^ 

execution.     If  the  debtor  assigns,  he  has  priority.  Thohne. 

It  is  argued  that,  by  having  sued  and  obtained  a  judgment  Middieton.J. 
which  entitles  him  to  priority,  he  has  lost  the  priority  he  would 
otherwise  have  had  under  the  assignment.    This,  in  the  language 
of  Euclid,  "is  absurd." 

The  appeal  should  be  dismissed  with  costs.  ^ 

RiDDELL  and  Latchford,  JJ.,  agreed  with  Middleton,  J. 

Meredith,  C.J.C.P.: — ^The  single  question  involved  in  this 
appeal  is:  whether  the  assignee  for  the  general  benefit  of  creditors 
of  J.  Frank  Osborne  Limited  should  pay  to  the  plaintiff  wages 
in  accordance,  with  the  provisions  of  sec.  3  of  the  Wages  Act: 
and  the  single  objection  now  made  to  the  payment  is:  that  before 
the  making  of  the  assignment  the  plaintiff  had  recovered  judgment 
for  all  the  wages  due  to  him,  and  therefore  has  now  no  claim  for 
wages. 

If  the  right  conferred  upon  employees  by  the  enactment  in 
question  were  merely — as  it  sometin3es  is — a  privilege  over  other 
creditors,  it  might  well  be  that  this  appeal  shoi^ld  be  allowed, 
because  the  plaintiff  has  now  no  claim  for  wages:  he  chose  for  his 
own  purpose  to  change  a  simple  contract  debt  for  wages  into  a 
debt  of  another  and  higher  character — a  judgment  debt — see 
Keating  v.  Graham  (1895),  26  O.R.  361,  in  which  the  far-reaching 
effect  of  such  a  change  is  referred  to — and  so  cannot  now  make 
any  valid  claim  for  wages. 

But  the  enactment  in  question  is  wider,  and  was  plainly  intend- 
ed to  be  far-reaching  and  effective  in  regard  to  the  wages  referred . 
to  in  it.  Its  wonjs  are:  "The  assignee  shall  pay,  in  priority  to 
the  claimB  of  the  ordinary  or  general  creditors  of  the  assignor, 
the  wages  of  all  persons  in  the  emplo3rment  of  the  assignor  at  the 
time  of  the  making  of  the  assignment,  or  within  one  month  before 
the  making  thereof,  not  exceeding  three  months'  wages,  and  such 
persons  shall  rank  as  ordinary  or  general  creditors  for  the  residue, 
if  any,  of  their  clainifl." 
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App.  Div.  rpj^g  ^^^y  imposed  upon  the  assignee  is  to  pay  such  person  "  not 

exc<5eding  three  ironths'  wages,"  if  they  remain  unpaid  and 

^^^  unsatisfied,  as  in  truth  the  wages  in  question  do:  they  were  such 
Thornb.  wages,  and  they  are  unpaid  and  unsatisfied,  none  the  less  because 
Meredith.  of  the  judgnreut.  The  judgnrent  would  prevent  proof  of  a  claim 
for  wages,  but  that  the  enactirent  does  not  require,  it  directs 
payment  of  the  wages  earned,  in  the  way  and  at  the  time  and  for 
the  period  set  out  in  it.  It  is  a  personal  benefit  which  is  con- 
ferred, not  a  benefit  attached  to  and  running  with  the  debt. 

The  case  would  be  quite  different  if  the  employee  had  accepted 
sonrething  in  satisfaction  of  his  wages:  in  such  a  case  there  would 
be  an  intention  to  release  and  a  release  of  the  right  to  wages, 
and  an  intention  to  acquire  and  an  acquiring  of  another  and  a' 
different  thing:  whilst  in  the -case  of  the  merger  of  the  simple 
contract  debt  in  a  judgment  there  would  be  no  such  intention, 
and,  in  so  far  as  it  takes  effect  as  a  matter  of  law,  the  parties 
concerned  would  doubtless  look  upon  it  only  as  a  legal  technicality, 
not  intended  by,  if  indeed  known  to,  either  of  them. 

We  mAy,  therefore,  I  hope  and  think,  apply  the  enactment  in 
question  to  this  case  without  infringing  upon-  the  doctrine  of 
merger,  however  near  we  may  come  to  it. 
I  am  in  favour  of  dismissing  this  appeal. 

Appeal  dismissed  tviih  costs. 
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[APPELLATE  DIVISION.]  1919 

May  28. 
Walker  v.  Township  of  Southwold.  Oct.  31. 

GosNELL  V.  Township  op  Southwchj). 

Higkwajf — Nonrepair — Injury  to  Passengers  in  Motor-vekide — SiaitUory  Obliga- 
tion of  Township  Corporation — Municipal  Act,  sec.  ^60 — Evidence — 
Condition  of  Road — Motor-traffic— Cause  of  Accident. 

The  plaintiffs  were  driving  in  a  motor-vehicle  upon  a  highway  in  the  township 
of  S.  In  rounding  a  curve,  the  vehicle  swerved  sUghtly  to  the  left  off  the 
via  trita,  and,  returning  to  the  track,  got  slightly  too  far  to  the  right.  At 
this  pcMnt  there  was  an  embankment  14  feet  high,  and  the  road  was  very 
narrow,  while  the  soil  at  the  side  of  the  beaten  track  was  sandy  and  loose. 
When  the  car  swerved  to  the  right,  the  soil  gave  way,  it  became  impossible 
to  recover  the  via  trita,  and  the  car  tipped  over  the  embankment.  The 
plaintiffs  were  thrown  out  and  injured,  and  sued  to  recover  damages  for 
their  injuries,  alleging  a  breach  of  the  duty  imposed  upon  municipal  corpora- 
tions by  sec.  460  of  the^unicipal  Act: — 

Held  (Febgvson,  J.A.,  dissenting),  that  the  highway  was  not  in  such  a  condi- 
tion of  nonrepair  that  the  plaintiffs  were  entitled  to  recover  from  the 
township  coxporation  damages  for  their  respective  injuries. 

Judnnent  of  Mastbn,  J.,  reversed. 

Per  Meredith,  C. J.C.P.^  and  Latchford,  J. : — The  accident  was  not  due  to 
the  condition  of  the  highway,  but  was  due  to  some  other  cause  for  which 
the  township  corporation  were  not  responsible. 

Per  Meredith,  C. J.C.P.  : — ^To  be  consistent,  the  Court  should,  in  this  case, 
which  was  a  stronger  one  for  the  defendants,  follow  the  finding  in  Raymond 
v.  Township  of  Bosanquet  (1919),  45  O.L.R.  28. 

Per  MroDLETON,  J. : — ^Tne  duty  of  the  municipality  is  to  keep  a  highway  in 
such  a  state  as  to  be  fit  and  safe  for  ordinary  traffic.  As  the  ordinary 
traffic  expands  or  changes  in  character,  so  must  the  nature  of  the  main- 
tenance and  repair  of  the  highway  alter  to  suit  the  change.  There  may  be 
a  time  when  it  is  obligatory  to  alter  the  highway  to  meet  the  chui^ed 
conditions,  but  the  duty  of  making  the  change  rests  upon  the  municipahty, 
and  the  municipality  cannot  be  rendered  liable  unless  the  Court  is  able  to 
find  negligence;  and  in  this  case  no  negligence  was  shewn. 

Sharpness  New  Docks  and  Gloucester  and  Birmingham  Navigation  Co.  v. 
Attorney-General,  [1915]  A.C.  654,  665,  and  Fafardv.  City  of  Quebec  (1917), 
39  D.L.R.  717,  55  Can.  S.C.R.  615,  referred  to. 

Per  Ferguson,  J. A.: — Motor-traffic  upon  this  highway  was  part  of  the 
ordinary  traffic,  which  the  defendants  should  have  known  or  expected  and 
provided  for.  The  highway  was  unsafe  for  motor-traffic,  and  the  unsafe 
condition,  and  not  negligence  on  the  part  of  the  driver,  was  the  cause  of  the 
accident. 

Foley  V.  Township  of  East  Flamborough  (1898),  29  O.L.R.  139,  141,  and  Davis 
V.  Township  of  Usbome  (1916),  36  O.L.R.  148,  151,  referred  to. 

The  first  action  was  brought  by  Genevieve  Walker  against  the 
Corporation  of  the  Township  of  Southwold  to  recover  damages 
for  injury  sustained  by  the  plaintiff  by  an  accident  to  a  motor- 
vehicle  in  which  she  was  a  passenger,  upon  a  highway  in  the  said 
township,  w^hich,  as  the  plaintiff  alleged,  was  out  of  repair  and  in  a 
dangerous  condition. 
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^^^^  The  second  action  was  brought  against  the  township  corporar- 

Walkeb  tion  by  the  owner  of  the  san?e  motor-vehicle,  who  was  also  in  it 

Township  when  the  accident  happened,   to   recover  damages  for  injury 

a     ^^  sustained  by  him.    The  61aintiff's  daughter  was  driving   the 

OOUTHWOLD.  *^  ° 

vehicle  when  the  accident  occurred. 

GOSNILL 

V. 

TowNsmp  Both  actions  were  tried  by  Masten,  J.,  without  a  jury,  at 

OF  -^      ,^. 

SotTTHwoLD.  St.  Thomas. 

0.  L.  Lewis,  K.C.,  and  R.  L.  Gosnell,  for  the  plaintiffs. 
W.  K.  Cameron,  for  the  defendants. 

May  28.    Masten,  J.: — ^The  plaintiff  in  the  first  action  is  a 
stenographer,  living  in  the  city  of  London,  and  the  accident 
happened  within  the  confines  of  the  township  of  Southwold, 
under  the  jurisdiction  of  the  defendant  corx)oration.    On  the  14th 
October,  1918,  the  plaintiff  was  an  occupant  of  an  automobile 
passing  over  a  highway  in  the  township.     In  rounding  a  curve, 
the  motor,  though  going  at  a  very  moderate  rate  of  speed,  in 
daylight,  swerved  slightly  to  the  left  off  the  via  trita,  and,  returning 
to  the  track,  got  slightly  too  far  to  the  right.    At  this  point  there 
was  an  embankment  14  feet  high,  and  the  road  was  very  narrow, 
while  the  soU  at  the  side  of  the  beaten  track  was  sandy  and  loose. 
When  the   car  swerved  to   the  right,   the  soil   gave  way,   it 
became  impossible  to  recover  the  via  trita,  and  the  car  tipped  over 
the  embankment;  the  plaintiff  was  thrown  out  and  sustained 
injury.    She  alleges  that  the  accident  happened  in  consequence 
of   the   failure   of  the    defendants  to  perform  their  statutory- 
duty  to  maintain  the  highway  in  a  proper  and  reasonable  state  of 
repair,  and  also  alleges  misfeasance  on  the  part  of  the  defendants 
in  constructing  and  maintaining   this  highway    (not  being  an 
original  road  allowance)  as  it  was  constructed  and  maintained  at  the 
point  where  the  accident  happened.    The  defendants,  on  the 
other  hand,  allege  that  the  highway  was  in  a  reasonable  state  of 
repair,  having  regard  to  the  locality,  the  limited  extent  to  which 
it  was  used,  and  to  the  requirements  of  traffic  in  that  vicinity. 
This  is  the  main  issue,  and  upon  it  I  am  of  opinion  that  the  defend- 
ants have    failed    to    fulfill    the    statutory   obligation   imposed 
upon  them. 

I  will  only  add  that  I  deliberately  express  my  finding  in  this 
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general  way,  and  decline  to  indicate  in  what  precise  manner  the  ^'^' 

defendants  ought  to  proceed  in  order  to  put  the  highway  in  proper         ^^^^ 
condition.  Walker 

Counsel  for  the  plaintiff  placed  her  case  largely  upon  the     township 
footing  of  the  danger  arising  from  the  curve  in  the  road  which  of 

here  exists,  and  (as  appears  from  the  sketches  filed  as  exhibits) 
on  the  footing  that  the  dangerous  spot  at  which  the  accident     Gosnbll, 
occurred  was  screened  by  a  growth  of  underbrush  and  bushes     Township  ' 
from  the  view  of  a  traveller  proceeding  in  a  northerly  direction,   Southwold. 
also  on  the  footing  that  a  warning  sign  and  posts  and  railings 
should  have  been  placed  on  the  highway. 

I  am  not  particularly  iirpressei  with  the  view  that  the  inability 
to  see  from,  a  distance  the  danger  of  the  place  where  the  accident 
occurred  has  a  bearing  in  the  present  case,  because  Miss  Gosnell, 
who  was  driving  the  car,  had  recently  been  over  the  road  some 
three  or  four  times,  and  knew  its  condition.  It  may  be  that  posts 
and  a  railing  might  have  obviated  the  accident,  but  there  is  no 
satisfactory  evidence  that  any  ordinaiy  post  and  railing  would 
have  prevented  it,  or  would  have  sustained  the  weight  of  the  car. 
Notwithstanding  these  considerations,  I  am  clearly  of  opinion 
that  the  highway  was  not  maintained  in  a  proper  condition  for  the 
traffic  that  existed. 

The  locus  in  qiu)  was  a  fill  over  a  gully,  the  portion  of  the  road 
which  could  be  travelled  was  excessively  narrow,  the  soil  at  the 
side  was  loose  and  sandy,  the  slope  at  the  right  hand  side  was 
51  degrees,  and  the  perpendicular  distance  to  the  bottom  14  feet. 
While  traffic  on  this  highway  may  not  have  been  as  extensive  as 
in  some  other  parts  of  the  coimty,  it  was  substantial,  and  the 
highway  was  customarily  used  by  automobiles  as  well  as  by 
horse-dra'ivn  vehicles  of  all  types.  It  may  be  that  the  highway, 
which  was  originally  constructed  more  than  40  years  ago,  was 
sufficient  and  proper  for  the  requirements  of  the  then  existing  traffic  ; 
but  it  hasXindoubtedly  become  the  duty  of  municipal  authorities  to 
take  cognizance  of  the  fact  that  many  of  our  highways  must  now 
be  rendered  fit  for  the  passage  of  m.otor-traffic,  which  has  become  a 
regidar  and  recognised  method  of  transportation,  not  merely  in 
cities,  but  throughout  the  country.  The  fact  that  no  accident 
had  occurred  during  the  many  years  that  the  road  had  been  in 
use  must  be  set  off  against  the  fact  that  in  the  present  case  we  have 
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MmUb.  J.      ^  lEoderately  light  car  (S-passenger,  weighing  about  2,000  pounds) , 
^^^^        driven  in  daylight  by  a  driver  of  5  years'  experience,  much  of 
Walkbr      it  with  this  very  car,  driven  at  a  slow  pace  (from  6  to  10  miles  an 
TowtlsHip    ^o^^dy  without  any  excitement  or  any  cause  for  difficulty  arising, 
^      OP  and  without  any  suggested  lack  of  attention.    Under -these  cir- 

cumstances,  the  car  having  gone  ofif  the  beaten  track  a  very  diort 
GosNELL     distance,  it  became  impossible  to  regain  its  course  owing  to  the 
Township     narrowness  of  the  road  and  the  yielding  nature  of  the  soil;  and  the 
SouTHwoLD.  ^^  ®^^  down  the  enibankment  and  overturned.    Without  pro- 
ceeding further  into  details,  it  is  sufficient  for  me  to  say  that  I 
find  that  there  was  a  breach  of  the  statirtory  duty  on  the  part  of  the 
defendants,  and  that  this  was  the  cause  of  the  accident. 

It  only  remains  to  consider  the  amount  of  the  damages.  With- 
out discussing  them  in  detail,  but  after  having  given  them  the 
most  careful  and  anxious  consideration  of  which  I  am  capable, 
I  fix  them  at  S500,  which  includes  the  medical  fees  and  all  other 
loss  and  damage.    Costs  follow  the  event. 

The  circumstances  with  regard  to  one  issue,  viz.,  the  breach 
of  statutory  duty,  are  the  same  in  the  second  action  as  in  the 
first,  which  I  have  just  determined,  and  I  need  not  repeat  here 
what  I  have  said  in  that  case.  Even  if  there  were  contributory 
negligence  on  the  part  of  the  driver,  Miss  Gosnell,  as  to  which 
I  express  no  opinion  whatever,  the  plaintiff  is  not  affected  by  it. 

An  occupant  of  a  m^otor-vehicle,  who  has  no  right  of  control 
over  the  driver  and  exercises  no  control  over  him,  is  not  chargeable 
with  the  negligence  of  such  driver:  Foley  v.  Township  of  East 
Flawborou^h  (1899),  26  A.R.  43;  Mills  v.  Armstrong  (1888),  13 
App.  Cas.  1;  Berry  on  Automobiles,  2nd  ed.,  sec.  318,  note  1. 

The  fact  that  the  occupant  and  driver  of  a  motor  vehicle  are 
closely  related  and  members  of  the  sanre  family,  does  not  affect 
the  rule  that  the  driver's  negligence  is  not  imputable  to  the  occu- 
pant: GajBtney  v.  City  of  Dixon  (1910),  157  111.  App.  589;  Henry 
V.  Epstein  (1912),  53  Ind.  App.  265;  Parmenter  v.  McDougaU 
(1916),  156  Pac.  Repr.  460. 

If  the  occupant  has  the  right  of  control  over  the  operation  of 
the  motor-vehicle  and  permits  it  to  be  negligently  driven,  he  is 
chargeable  with  his  negligent  failure  to  exercise  his  right  to  require 
the  driver  to  operate  the  car  properly:  Bryant  v.  Pacific  Electric 
R.  Co,  (Cal.,  1917),  164  Pac.  Repr.  385. 
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Here  the  car  was  owned  by  the  plaintifif,  and  he  was  the  father  ^^"*"'^' 

of  the  driver  and  sitting  beside  her,  but  the  occurrence  was  a  ^^^^ 

sudden  emergency,  occupying  no  more  than  a  second  or  two  of  Walkbr 

tiire  before  the  rrotor-vehicle  was  capsizing  down  the  bank.    In  township 

these  circun-stances,  the  plaintiff  could  have  done  no  act  to  avert  ^      o** 

1  «  1  -rv     11  !•  •  i««         SoUTHWOLD. 

the  accident.    Had  he  attempted  to  mtervene,  it  would  only 
have  disturbed  the  driver,  who  was  distinctly  competent.    To  do      Gosnkll 
so  night  well  have  been  harmful  rather  than  helpful:  Clarke  v.     Township 
Connecticfut  Co,  (1910),  83  Ck>nn.  219;  Wilson  v.  Puget  Sound  8outwou>. 
Electric  Railway  (1909),  52  Wash.  622. 

With  respect  to  the  damages,  I  fix  them  at  $750,  which  sum 
includes  medical  fees  and  all  other  loss  suffered  by  the  plaintiff. 
Costs  follow  the  event. 

The  defendants  appealed  from  the  judgments  of  Masten,  J. 

October  15.  The  appeals  were  heard  by  Meredith,  C.J.C.P^., 
Latchfori)  and  Middlbton,  JJ.,  and  Ferguson,  J.A. 

Shirley  Denison  K.C.,  and  W.  K.  Cameron,  for  the  appellants, 
contended  that,  as  the  municipality  had  kept  up  the  road  on 
which  the  accident  occurred  for  20  years  and  there  had  been  no 
coirplaints  in  that  time,  the  road  was  reasonably  safe  within  the 
law  laid  down  in  Davis  v.  Township  of  Usborne  (1916),  36  O.L.R. 
148,  at  p.  151,  28  D.L.R.  397,  at  p.  400;  Roe  v.  Toivnship  of 
WeUesley  (1918),  43  O.L.R.  214,  at  p.  217;  Fafard  v.  City  of 
Quebec  (1917),  35  D.L.R.  661,  39  D.L.R.  717,  55  Can.  S.C.R.  615; 
and,  upon  the  evidence,  contributory  negligence  had  been  estab- 
lished: see  Mills  v.  Armstrong,  13  App.  Cas.  1,  at  p.  5;  Flood  v. 
Village  of  London  West  (1896),  23  A.R.  530. 

0. L, Lewis jK.C.sjidR,  L.  Gosnell,  for  the  plaintiffs,  respondents, 
argued  that  the  road  was  dangerous  because,  upon  the  evidence, 
the  grass-grown  fringe  of  the  road,  on  the  side  where  the  accident 
occurred,  crumbled  away  on  contact  with  the  wheel  of  the  auto- 
irobile,  and  further  because  there  was  no  fence-railing  on  the 
road-level  above  a  culvert,  and  the  road  was  too  narrow,  and  that 
this  case  caire  within  the  law  in  Plant  v.  Township  of  Normariby 
(1905),  10  O.L.R.  16,  at  p.  18;  Denton's  Municipal  Negligence 
(Highways),  pp.  113,  116,  and  117;  Foley  v.  Township  of  East 
Flamborough,  26  A.R.  43,  at  pp.  45,  46,  50,  51;  Belling  v.  City  of 
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^^m""'  ^°"***'<^  <1902),  3  O.L.R.  318,  at  pp.  322, 323;  Holden  v.  Township 

of  Yarmouth  (1903),  5  O.L.R.  679,  at  p.  582;  Babbitts's  Law 

Waiker  AppUed  to  Motor-Vehicles,  2nd  ed.  (1917),  p.  225,  sec.  304;  Indiana 

Township  Springs  Co.  v.  Brown  (1905),  74  N.E.  Repr.  615,  616;  Meredith 

OF 

SouTHwoLD.  *  Wilkinson's  Canadian  Municipal  Manual,  pp.  609-613.    On  the 

pi  question  of  contributory  negligence,   counsel   argued   that   the 

V.  driver  of  the  car  was  not  to  be  identified  with  the  respondents: 

TowKSHip     pj^^^  ^  Township  of  Normartby,  supra,  10  O.L.R.  at  pp.  19  and  20; 

SouTHwoLD.  Atkinson  v.  City  of  Chatham  (1898-9),  29  O.R.  518,  at  p.  524, 

26  A.R.  521;  Beven  on  Negligence,  3rd  ed.  (1908),  vol.  1,  pp. 

176,  l77.    The  driver's  duty  was  to  follow  the  travelled  path: 

Babbitt's  Law  Applied  to  Motor-Vehicles,  2nd  ed.,  p.  224,  sec. 

302;  Nicholson  v.  Town  ofSHUwater  (1913),  208  N.Y.  203;  Corcoran 

V.  City  of  New  York  (1907),  188  N.Y.  131,  at  p.  140. 

Denisony  in  reply,  referred  to  Attorney-General  v.  Great  Northern 
R.W.  Co,,  [1916]  2  A.C.  356,  at  p.  367;  Anderson  v.  Townships 
of  Rochester  and  Mersea  (1919),  44  O.L.R.  301,  46  D.L.R.  350. 

October  31.  Meredith,  C.J.C.P.: — It  is  said  that  logic  is 
net  essential  in  law;  but  no  one  can  reasonably  deny  that  the  more 
logically  and  consistently  the  law  is  administered  the  better  it  is: 
so  too,  it  is  said,  no  case  decided  upon  its  facts  is  a  binding  authority 
in  any  other  case;  and  yet  it  must  be  that' the  more  evenly  the  laws 
are  adirinistered  the  better  then-  administration  is:  that  con- 
tradictory and  inconsistent  verdicts  and  findings  should  be  avoided 
as  far  as  possible. 

And,  if  so,  the  judgment  appealed  against  should  not  stand 
because  altogether  inconsistent  with  the  judgment  of  this  Court 
in  the  latest  like  case  considered  in  it:  Raymond  v.  Township  of 
Bosanquet  (1919),  45  O.L.R.  28,  47  D.L.R.  551,  and  (1918)  43 
O.L.R.  434. 

The  only  substantial  difference '  between  this  case  and  that, 
that  I  can  see,  is  that  this  case  is  the  stronger  one  for  the  defendants. 

Each  is  the  case  of  an  abrupt  turn  into  a  narrower  and  more 
dangerous  part  of  a  highway;  but  in  that  case  the  turn  was  more 
abrupt  and  was  immediately  upon  a  narrow  bridge,  not  made  for 
the  purposes  of  a  highway,  but  for  the  purposes  of  access  to  a 
highway  from  one  farm  only:  whilst  in  this  case  it  was  all  a  road- 
way which  had  always  been  a  highway.     In  that  case  a  previous 
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accident  had  occurred,  and  there  was  considerable  evidence  as  to 
diflBiculty  and  danger  incurred  by  the  sharpness  of  the  turn  into 
the  narrowness  of  the  bridge:  in  this  case  there  was  no  evidence  of 
that  character — the  contrary  was  well-proved.  In  that  case  there 
was  evidence  of  corr plaints  made  and  investigated:  in  this  case  it 
was  proved  that  there  were  none.  In  that  case  the  defendants, 
recDgnising  the  need  of  it,  were  about  to  widen  the  bridge:  in  this 
case  no  one  fiaw  any  need  for  any  change,  and  none  was  suggested 
until  after  the  accident  which  gave  rise  to  this  action  had  happened. 
In  that  case  there  was  much  motor-car  traflSc  over  the  road:  in 
this  very  little.  In  that  case  the  whole  testimony,  of  those 
who  knew,  was  that  the  approach  to  the  bridge  had  been  carefully 
and  properly  made,  and  the  trial  Judge  gave  credit  to  that  testi- 
mony: .in  this  case  the  weight  of  the  evidence  is  that  the  accident 
was  caused  by  the  driver  of  the  car  tuming  too  quickly  and  running 
over  the  bank;  that  she  might  and  should  have  followed  in  the 
usual  track  of  the  traffic  and  have  been  quite  safe. 

The  judgment  of  this  Court  in  the  ca;se  of  Raymond  v.  Township 
of  Bosanguet  requires,  therefore,  if  we  are  to  be  consistent,  that  I 
should  say,  as  was  said  in  it:  that  the  accident  was- not  due  to  the 
condition  of  the  highway,  but  was  due  to  some  other  cause  for 
which  the  defendants  are  not  liable. 

Nothing,  in  my  judgment,  depends,  in  this  case,  on  the  defend- 
ants* duty  to  repair  the  highway,  or  the  fact  that  the  t)laintiff8 
were  being  driven  in  an  automobile:  if  the  road  were  sufficient 
for  vehicles  of  greater  bulk  and  weight  such  as  traction-engines, 
threshing  machines,  loads  of  hay  and  of  wood,  it  was  sufficient  for 
this  motor-car  on  this  occasion.  And  I  may  add  that  it  ia  common 
knowledge  that  in  this  Province  most  of  the  roads  are  single-track 
roads,  generally  with  room  enough  for  two  teams  to  pass  one 
another,  but  in  many  places  too  narrow,  for  a  short  distance, 
BO  that  occasionally  one  may  be  obliged  to  wait  while  the  other 
comes  over  the  narrow  part. 

I  would,  accordingly,  allow  these  appeals  and  dismiss  these 
actions. 


App.  Div. 
1919 

Walker 

V. 

TOWNSHH* 

OP 

SOUTHWOLD. 

GOSNELL 
V. 

Township 

OF 
SoUTHWOLD. 

.  Meredith* 
C.J.C.P. 


Latchford,  J.: — These  appeals  fall  to  be  determined  under 
sec.  460  (1)  of  the  Municipal  Act,  R.S.O.  1914,  ch.  192,  which 
imposes  on  a  municipaUty  the  obligation  of  keeping  its  every 
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^PP*  ^^*     highway  in  repair,  and  in  case  of  default  renders  it  liable  fw  all 

daiTAgeB  sustained  by  any  person  by  reason  of  such  default. 

Walkbr  Before  liability  can  be  held  to  attach,  a  plaintiff  must  establish 

Township     two  facts — that  the  highway  was  out  of  repair,  and  that  that  want 

SouTHwoLD.  of  repair  caused  the  dairages  sustained. 

^  If  it  is  penrissible  to  paraphrase  the  admirable  statement  of 

the  law  ffade  by  Armour,  C.J.,  in  Foley  v.  Township  of  East 

Flamborough  (1898),  29  O.R.  139,  at  p.  141,  I  would  say  that  the 

SouTHwoLD.  requirenent  of  the  statute  is  not  satisfied  unless  the  particular 

Laidiford.  J.    road  is  kept  in  such  a  reasonable  state  of  repair  that  those  requiring 

to  use  it  may,  using  ordinary  care,  pass  to  and  fro  upon  it  in  safety. 

It  is  clear  upon  the  evidence  that  the  highway  on  which  the 

accident  in  these  cases  happened  was  out  of  repair  at  the  culvert, 

where  the  bank  had  fallen  in;  but  it  is  eqyally  clear  that  the 

accident  did  not  happen  at  that  point,  and  the  default  of  the 

municipality  in  that  regard  was  not  the  cause  of  the  damages 

sustained. 

There  was  a  sharp  curve  or  elbow  in  the  highway  where  it 
crossed  a  ravine,  and  the  road  was  narrow.  That  it  was  but  little 
travelled  is  manifest  from  the  fact  that  the  via  trita  was  but  6  feet 
to  8  feet  in  Midth,  cut  through  a  sandy  sod.  Such  unstable  loads 
as  hay  and  straw  passed  safely  over  it.  Automobiles  even — as 
many  as  three  or  four  on  busy  days — ^passed  around  the  curve  in 
perfect  safety  expept  on  the  occasion  of  this  accident. 

From  a  very  careful  perusal  of  all  the  evidence,  I  have  reached 
the  conclusion  that  the  accident  was  not  attributable  to  the 
condition  of  the  highway,  but  to  another  cause,  to  which  it  seems 
unnecessary  to  refer.  The  condition  of  the  road  was  such  that  an 
autoirobile  driven  at  the  speed  proper  on  a  forced  road  in  a  thinly 
settled  district,  and  having  its  steering  gear  properly  adjusted, 
could  travel  along  it  in  absolute  safety. 

The  road  was  dangerous  only  in  the  sense  that,  the  curve  in 
it  being  sharp,  care  had  to  be  taken  that  the  momentum  of  a  car 
should  net  be  so  gieat  as  to  carry  the  car  over  the  outer  bank,  and 
in  the  fmther  sense  in  which  thousands  of  miles  of  our  roads  are 
dangerous,  that,  being  elevated  above  the  adjoining  sides,  a  run-off, 
however  occasioned,  invites  disaster. 

I  would  allow  the  appeals  and  disrriss  the  actions. 
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MiDDLETON,  J.: — In  these  actionB  the  plaintififs  claim  damages     ^PP*  ^^^• 

for  injuries  sustained  when  an  automobile  driven  by  Miss  Gosnell,        

the  daughter  of  the  plaintiff  Gosnell,  ran  off  an  embanknrent  upon      Walker 
a  highway,  known  as  the  "Ross  road,"  in  the  defendant  township.     Township 
This    highway    was    origmally   laid    out    sonre   40   years  ,ago.   sout^old. 
Approaching  the  point  where  the  accident  occurred,  it  descends 
upon  a  very  easy  grade,  then  turns  and  crosses  a  ravine  at  right  v. 

angles.    At  this  place  the  road  is  on  an  embankn-ent,  and  crosses    '^o^^™*' 
a  culvert.    The  curve  is  not  said  to  be  unduly  acute,  and  an  Southwold. 
auton:obile  travelling  at  any  reasonable  rate  of  speed  ought  to    laddietoB.j. 
have  no  diflSculty  in  rounding  the  comer. 

The  allegation  in  the  pleadings  is  that  the  road  was  not  in  a 
safe  condition,  or  a  proper  or  reasonable  state  of  repair,  because  the 
roadway  round  the  curve  is  very  narrow,  and  composed  of  loose, 
sandy  soil,  and  has  a  ditch  or  gully  on  either  side,  and  there  was 
no  guard  or  protection  or  warning  against  accident. 

It  apx)ears  that  the  via  trita  consists  merely  of  wheel-ruts 
through  the  naturally  sandy  soil,  and  between  the  ruts  and  at 
either  side  grass  has  overgrown  the  road.  The  top  of  the  embank- 
ment carrying  the  road  was  som.e  12  or  14  feet  in  width. 

As  Miss  Gosnell  roimded  the  curve,  her  car  left  the'  wheel- 
ruts,  going  to  the  left;  and,  feeling  that  she  might  go  over  the 
embankment  on  that  side,  she  tinned  to  the  right  with  a  view  of 
r^eining  the  travelled  ruts,  but,  turning  too  sharply,  she  crossed 
the  travelled  ruts  and  went  over  the  eirbankirent  upon  the  right 
hand  side. 

[Quotation  from  the  judgxr  ent  of  Masten,  J.,  supra,] 

I  find  myself  quite  imable  to  accept  the  view  of  my  Lord  that 
this  case  is  governed  by  the  decision  of  the  Divisional  Court  in 
Raymond  v.  Township  of  Bosanquet;  and,  were  it  not  for  the 
expression  of  the  view  of  the  learned  Judge  in  the  Court  below 
and  of  my  brother  Ferguson  as  to  the  extent  of  the  obligation  of 
municipalities,  I  should  have  been  content  to  rest  my  judgment 
entirely  upon  the  view  taken  by  my  brother  Latchford,  that  the 
cause  of  the  accident  was  the  negligence  or  misfortune  of  the 
driver  of  the  automobile  in  question,  and  not  the  negligence  of 
the  municipality. 

The  duty  of  the  m.imicipality  to  repair  is,  as  I  understand  it, 
to  keep  the  road  in  such  a  state  as  to  be  fit  and  safe  for  ordinary 
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App.  Div.     traffic — ^as  expressed  by  Lindley,  J.,  in  Burgess  v.  Northvnch  Local 
Board  (1880),  6  Q.B.D.  264;  or,  as  expressed  by  Blackburn,  J., 

Walker      j^  ^^^-^^  ^  Inhabitants  of  High  Balden  (1859),  1  F.  &  F.  678,  to 

Township     keep  it  in  such  repair  as  to  be  reasonably  passable  for  the  ordinary 
SouTHwoLD.  traffic  of  the  neighbourhood  in  all  seasons  of  the  year. 

^  The  principle  indicated  by  Lord  Atkinson  in  Sharpness  New 

V.  Docks  and  Gloucester  and  Birmingham  Navigation  Co,  v.  Attorney^ 

TowsHip    Q^^^^^  fi9i5]  ^  c.  654,  665,  is,  I  thmk,  applicable,  although 
SouTHwoLD.  that  stateirent  is  quite  apart  from  the  question  under  discussion  in 

MiddietoB.i.  that  case:  ''It  is  the  duty  of  the  road  authorities  to  keep  their 
public  highways  in  a  state  fit  to  accommodate  the  ordinary  traffic 
which  passes  or  may  be  expected  to  pass  along  them.  As  the 
ordinary  traffic  expands  or  changes  in  character,  so  must  the 
nature  of  the  maintenance  and  repair  of  the  hi^way  alter  to  suit 
the  change." 

Although  a  road  is  constructed  in  such  a  manner  as  to  accom- 
modate the  ordinary  traffic  at  the  time  of  its  construction,  it  may 
well  be  that  the  nature  of  the  traffic  will  so  change  that  "ordinary 
traffic"  may  nean  something  essentially  different  from  the  traffic 
known  or  conten:plated  at  the  time  of  construction,  and  I  quite 
agree  that  those  responsible  for  the  maintenance  and  upkeep  of  the 
public  highways  must  face  the  changed  conditions,  and  a  time 
may  well  arise  when  it  is  obligatory  to  alter  the  highway  to  meet 
the  changed  conditions,  but  it  must  be  borne  in  mind  that  the  duty 
of  making  the  change  rests  upon  the  municipality,  and  the  muni- 
cipal council  must  be,  in  the  first  place,  the  judge  of  the  necessity 
of  the  suggested  change,  and  the  municipality  cannot  be  rendered 
liable  unless  the  Court  is  able  to  find  that  there  was  negligence 
on  the  part  of  the  municipality. 

This  depends  upon  considerations  widely  different  from  those 
proper  when  the  case  is  one  of  dilapidation. 

No  one  can  doubt  that  motor-vehicles  have  a  right  to  use  the 
existing  highways,  taking  them  as  they  find  them,  and  it  is  equally 
clear  that  when  motor-traffic  becomes  part  of  the  ordinary  traffic 
over  an  existing  highway  the  municipal  council  must  do  what  is 
necessary  to  meet  the  changed  conditions,  but  the  mere  fact  that 
a  motor  occasionally  uses  a  particular  highway  is  not  enough  to 
m^ke  it  at  once  obligatory  on  the  municipality  to  reconstruct  the 
road.     It  is  always  a  question  of  degree,  to  be  determined  upon 
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consideration  of  irany  factors— the  extent  of  the  change  necessary  App.  Div. 

to  be  nrade,  and  its  incidental  expense,  the  proximity  of  other        

roads  already  fit  for  motor-trafBc,  the  general  condition  of  the      Walker 

roads  throughout  the  municipality,  the  population  and  its  dis-  Township 

tiibution,  and  the  general  financial  situation,  are  some  of  the  Southwold. 

nr  atters  to  be  considered.  ^ 

GOBNBLL 

In  this  particular  caise  I  have  read  the  evidence  more  than  once  v. 

with  anxiety,  and  I  have  comi.e  to  the  conclusion  that  no  case  has       ^^*^*^  * 
been  made  or  has  really  been  attempted  to  be  made  to  shew  that  Southwold. 
the  mimicipality  was  in  any  way  negligent.    There  is  nothing    Middieton.;. 
that  has  led  me  to  suppose,  if  called  upon  to  exercise  my  own 
judgment,  that  the  road  should  now  be  reconstructed:  much  less  ' 

am  I  prepared  to  say  that  those  whose  duty  it  was  to  form  an    , 
opinion  in  any  way  neglected  their  duty  or  acted  improperly. 

The  statement  of  the  Chief  Justice  of  Ontario  in  Davis  v. 
Township  of  Usbome,  36  O.L.R.  148,  28  D.L.R.  397,  quoted  by 
my  brother  Ferguson,  is  taken  from  a  judgment  dealing  not  with 
the  right  of  the  owner  of  a  motor  vehicle  and  the  liability  of  the 
noLunicipality  to  that  owner,  but  with  reference  to  the  plaintiflf, 
who  was  travelling  in  a  buggy,  and  whose  horse  was  frightened 
by  an  automobile  when  upon  a  narrow  part  of  the  highway,  and 
who  was  thrown  into  the  ditch.  As  I  read  the  case,  the  statement 
is  directed  to  the  duty  of  the  mimicipality  with  reference  to  the 
road  there  in  question,  and  it  is  not  to  be  taken  as  laying  down  any 
general  principle  of  universal  application:  "The  statutory  duty 
imposed  upon  the  respondents  required  them  to  make  the  road  in 
question  reasonably  safe  for  the  purposes  of  travel,  and  so  safe 
from  any  additional  danger  incident  to  the  use  of  it  by  motor- 
vehicles"  (p.  151  of  36  O.L.R.)  Read  in  any  other  sense,  this 
statement,  I  think,  goes  beyond  the  rule  laid  down  by  Lord  • 
Atkinson. 

The  danger  of  placing  a  burden  upon  the  municipality  too 
heavy  to  be  borne  is  forcibly  pointed  out  in  Doherty  v.  Inhabitants 
ofAyer  (1908),  197  Mass.  241. 

The  decision  of  the  Supreme  Court  of  Canada  in  Fafard  v.  City 
of  Quebec,  55  Can.  S.C.R.  615,  fully  reported  in  39  D.L.R.  717, 
is  an  effective  answer  to  many  of  the  suggestions  urged  on  the 
part  of  the  plaintiffs.  The  condition  of  this  narrow  and  rural 
highway  was  obvious  to  any  careful  traveller.    That  a  motor-car 
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'^PP*  ^^^'     could  be  operated  upon  it  with  perfect  safety  was  plain.    By  the 

exercise  of  sufficient  skill  and  care  the  accident  could  have  been 

Walker      avoided.     "A  municipal  corporation  is  not  an  insurer  of  travellers 

Township    using  its  streets;  its  duty  is  to  use  reasonable  care  to  keep  its 

SouTHwoLo.  streets  in  a  reasonably  safe  condition  for  ordinary  travel  by  persons 

^  exercising  ordinary  care  for  their  own  safety"  (39  D.L.R.  at  p- 

^r^     718). 

o^^sHH*  J  gjjQ^^  j^yg  jj^  more  hesitation  in  reversing  the  judgment 

SouTHwoLD.  of  the  trial  Judge  if  I  felt  that  he  had  dealt  with  what  I  deem  to  be 

liid(U0toii.j.    the  real  question  involved.    He  seems  to  have  thought  there  was 

a  legal  obligation  resting  upon  the  defendants  to  make  the  highway 

fit  for  motors. 

Ferguson,  J.A.  (dissenting): — I  am  unfortunately  unable  to 
agree  with  the  conclusions  of  my  Lord  the  Chief  Justice  and  ray 
brother  Latchford,  whose  opinions  I  have  had  the  benefit  of 
perusing. 

After  a  careful  perusal  of  the  evidence,  I  am  of  the  opinion, 
that  there  is  ample  evidence  to  sustain  the  finding  of  the  learned 
trial  Judge,  that  the  accident  occurred  because,  without  negligence 
on  the  part  of  the  driver  of  the  car,  "the  car  having  gone  off  the 
beaten  track  a  very  short  distance,  it  became  impossible  to  regain 
its  course,  owing  to  the  narrowness  of  the  road,  and  the  yielding 
nature  of  the  soil,  and  the  car  slid  down  the  embankment  and 
overturned." 

While  I  do  not  say  that  counsel  for  the  appellants  did  not, 
on  the  argument,  dispute  the  correctness  of  that  finding,  my 
recollection  and  notes  of  the  argument  are  that  they  urged,  as 
.  their  main  ground  of  appeal,  the  contention  that  the  appellants' 
-  duty  was  fulfilled  if  they  had  provided  a  road  reasonably  safe  for 
the  purpose  of  being  travelled  upon  before  the  advent  of  motor- 
cars; that  there  was  nothing  in  the  law  of  the  Province  of  Ontario 
which  required  the  appellants  to  make  their  road  reasonably  safe 
for  motor  travel — ^in  other  words,  that  a  mimicipality  is  only 
obliged  to  construct  a  road  to  meet  the  ordinary  traffic  at  the 
time  of  construction,  and  to  keep  it  in  repair  to  meet  that  purpose. 
That  I  do  not  think  is  the  law. 

Lord  Atkinson  in  Sharpness  New  Docks  and  Gloucester  and 
Birmingham  NavigcUion  Co.  v.  AUomey-Generaly  [1915]  A.C.  at 
p.  665,  states  their  obligations  in  these  words: — 


Digitized  by 


Google 


r 


xlvl]  ONTARIO  law  reports.  277 

"To  keep  their  public  highways  in  a  state  fit  to  accommodate     ^'^Pq.^*^* 

the  ordinary  traffic  which  passes  or  which  may  be  expected  to  pass        

along  then?..    As  the  ordinary  traffic  expands  or  changes  in  char-      Walker 
acter,  so  must  the  nature  of  the  maintenance  and  repair  of  the     TowNsmp 
highway  alter  to  suit  the  change."  Southwold. 

This  statement  of  the  law  is  Quoted  with  approval  in  Weston- 
super-Mare  Urban  District  Council  v.  Henry  Butt  and  Co.  Limited  v, 

(1919),  35  Times  L.R.  345,  at  p.  346,  [1919]  2  Ch.  1,  at  p.  8.  Towship 

Meredith,  C.J.O.,  delivering  the  opinion  of  the  Appellate  Southwold. 
Division  in  Davis  v.  Tovmship  of  Usbome,  36  O.L.R.  at  p.  151,  .  Fergoaon,  J jl. 
28  D.L.R.  397,  at  p.  400,  states  the  obligation  in  these  words: 
"The  statutory  duty  imposed  upon  the  respondents  required 
them  to  mAke  the  road  in  question  reasonably  safe  for  the  piuposes 
of  travel,  and  so  safe  from  any  additional  danger  incident  to  the 
use  of  it  by  motor- vehicles." 

These  quotations  seem  to  me  to  state  the  law  accurately, 
subject  to  the  qualification  that  a  mimicipality  is  not,  I  tiiink, 
required  to  keep  a  highway  in  a  back  township  that  is  little  used 
in  the  same  high  state  of  maintenance  and  repair  that  it  would  be 
required  to  keep  a  well-travelled  way  in  a  city  or  town. 

I  agree  with  what  is  said  by  Armour,  C.J.,  in  Foley  v.  Township 
of  East  Flamborough,  29  O.R.  139,  at  p.  141:— 

"The  word  'repair,'  as  used  in  the  Municipal  Act,  has  been 
held  to  be  a  relative  term;  and  to  determine  whether  a  particular 
road  is  or  is  not  in  repair,  within  the  meaning  of  the  Act,  regard 
must  be  had  to  the  locality  in  which  the  road  is  situated,  whether 
in  a  city,  town,  village,  or  township,  and  if  in  the  latter,  to  the 
situation  of  the  road  therein,  whether  required  to  be  used  by 
niany  or  by  few,  to  how  long  the  township  has  been  settled, 
to  how  long  the  particular  road  has  been  opened  for  travel,  to 
the  number  of  roads  to  be  kept  in  repair  by  the  township,  to  the 
means  at  its  disposal  for  that  purpose,  and  to  the  requirement  of 
the  public  using  the  road  ,  .  .  And  I  think  that  if  the  par- 
ticular road  is  kept  in  such  a  reasonable  state  of  repair  that  those 
requiring  to  use  the  road  may,  using  ordinary  care,  pass  to  and 
fro  upon  it  in  safety,  the  requirement  of  the  law  is  satisfied." 

Being  of  the  opinion  that  this  highway  was  unsafe  for  motor- 
traffic,  and  that  the  unsafe  condition  was  the  cause  of  the  accident, 

1&--46  O.L.R. 
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and  consequently  ih&t  the  defendants  have  not  in  this  highway 
sufficiently  provided  for  nrotor-traffic,  it  seems  to  me  the  que8ti<Hi 
foi  our  consideration  is,  whether  or  not,  under  the  circumstances 
adduced  in  evidence,  motor-traffic  on  the  road  in  question  was 
part  of  the  ordinary  traffic  which  the  defendants  diould  have 
known  or  expected  and  provided  for. 

The  evidence  is  that  the  highway  in  question  had  frequently 
and  for  some  considerable  time  been  travelled  by  motor-cars. 
The  plaintiff's  daughter,  who  was  driving  when  the  accident 
occurred,  had  been  over  it  before  in  a  motor-car.  Dr.  Turner 
had  driven  over  it  many  times.    He  says  (pp.  102-104) : — 

''Q.  Did  you  ever  drive  a  car  over  this  road  where  the  accident 
happened?    A.  Yes,  many  times. 

"Q.  Back  and  forth,  from  time  to  time?  You  never  thought 
of  going  down  in  this  hole  to  see  what  was  down  there,  did  you? 
A.  No. 

"Q.  You  went  back  and  forward  around  it  many  times  with 
your  car?    A.  Yes. 

"Mr.  Lewis:  I  thought  your  case  was  there  were  no  cars  ever 
went  over  this  road. 

''Mr.  Cameron:  We  are  finding  out  how  many  get  over  safely. 

"Q.  And  you  have  gone  over  it  both  ways  back  and  forward 
with  your  car?    A.  Yes. 

"Q.  What  car  do  you  drive?  A.  Well,  I  drove  a  Dodge  for 
five  years. 

''Q.  And  you  managed  to  get  the  Dodge  round  there  all  right 
on  your  numerous  trips?    A.  Yes. 

"Q.  They  were  numerous,  were  they  not,  Doctor?  A.  Yes, 
quite  often.     .     .     . 

"Q.  The  traffic  on  the  road  would  indicate  that,  and  you  are 
pretty  familiar  with  it.  Do  you  mean  to  tell  me  that  it  is  not  a 
pretty  dangerous  curve  to  go  round?    A.  I  could  not  tell  you  that. 

"His  Lordship:  He  said  he  did  not  go  that  way  if  he  could 
help  it. 

"Mr.  Lewis:  Why  didn't  you  go  that  way  if  you  could  help  it? 
A.  There  are  hills  on  the  road. 

"Q.  Will  you  say  that  is  not  a  dangerous  turn  in  that  road,  due 
to  the  width  of  the  road  there  and  the  trees  that  are  around  there? 
A.  I  would  call  it  a  dangerous  turn. 
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"Mr.  Caireron:  Waa  it  the  turn  on  the  road,  or  the  hills  on 
the  road,  you  preferred  the  other  for?  A.  I  was  not  afraid  of 
the  turn  myself:  I  knew  the  road. 

"Q.  On  that  road?    A.  I  knew  the  road." 

The  witness  Beecroft  says  that  cars  are  driven  on  the  road. 
The  witness  A.  J.  Plain  lives  in  the  neighbourhood,  and  says  he  has 
frequently  driven  his  car  around  this  comer  ,of  the  road.  J.  A. 
Can'.pbell  has  driven  his  car  over  this  road  frequently,  and  says 
ibat  niurerous  cars  are  driven  over  the  road.  Albert  J.  Friar 
gives  like  evidence.  In  fact  there  is,  if  believed,  abundant  evidence 
of  the  continued  and  frequent  use  of  this  road  for  motor-traffic, 
such  evidence  as,  I  think,  entitles  us  to  hold  that  motor-traffic 
was  part  of  the  ordinary  traffic  w^ch  passed  over  this  road,  and 
which  the  mimicipality  should  have  provided  for. 

I  have  not  considered  it  necessary  to  set  out  the  parts  of  the 
evidence  on  which  I  rely  in  coming  to  the  conclusion  that  the 
road  was  unsafe  for  motor-traffic.  There  is  evidence  both  ways; 
but,  on  the  whole  evidence,  I  agree  with  the  trial  Judge  that  it  was 
not  reasonably  safe,  and  that  its  unsafe  condition,  and  not  negli- 
gence on  the  part  of  the  driver,  was  the  cause  of  the  accident. 

I  would  dismiss  both  appeals  with  costs. 
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Appeals  allowed  (Ferguson,  J.A.,  dissenting). 


[MIDDLETON,  J.) 
Re  Mitchell  and  Township  op  Saugeen. 


1919 
Nov.  6. 


Municipal  Carvorations — Expropriation — By-law  Authorising  Taking  of  Gravel 
firm  Lana — Munjcipal  Acij  sec.  J^8S  {10) — Necessity  for  Defining  what 
is  to  be  Taken — Limitation  of  Time  or  Amount — Sec.  Si$  (5). 

In  all  cases  df  expropriation  the  particular  thing  to  be  taken  under  a  general 
rawer  to  take  should  be  clearly  defined. 

A  Dy-law  of  a  township  council,  based  upon  sec.  4'83  (10)  of  the  Municipal 
Act,  R.S.O.  1914,  ch.  192,  authorising  the  entry  upon  certain  land  and 
taking  therefrom  ''such  iip'avel  as  may  be  necessary  for  constructing, 
maintaining,  and  keeping  in  repair  the  highways  and  bridges  under  the 
jurisdiction  of  the  council,"  was  quashed  because  it  did  not  define  that 
which  was  to  be  taken,  either  by  limiting  the  time  for  taking  or  by  limiting 
the  amount  to  be  taken. 

The  statute  does  not  contemplate  the  designation  of  a  person's  gravel-deposit 
as  a  source  of  supply  for  all  time. 

Cook  V.  North  Vancouver  (1911),  16  B.C.R.  129,  approved  and  followed. 

The  true  principle  is  indicated  by  sec.  322  (3)  of  the  Municipal  Act. 
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Motion  by  Jaices  Mitchell  for  an  order  quashing  by4aw  No. 
632  of  the  Township  of  Saugeen,  being  a  by-law  authorising  the 
taking  of  gravel  from  the  land  of  the  applicant'  for  use  upon  the 
highways  and  bridges  of  the  township. 

November  5.  The  motion  was  heard  by  Middleton,  J.,  in 
the  Weekly  Court,  Toronto. 

G.  H.  Kilmer y  K.C.,  for  the  applicant. 
W.  K.  FraseTy  for  the  township  corporation. 

November  6.  Middleton,  J. : — ^The  by-law  is  based  upon  the 
provision  of  sec.  483,  subnaec.  10,  of  the  Mimicipal  Act,  R.S.O. 
1914,  ch.  192,  which,  omitting  words  not  material,  authorises  a 
by-law  for  ''entering  upon  and  searching  for  and  taking  from 
land  .  .  .  such  timber,  gravel,  stone  or  other  material  as 
may  be  necessary  for  constructing,  maintaining  and  keeping  in 
repair  the  highways  and  bridges"  of  the  municipality.  The 
compensation  to  be  paid  must  be  agreed  upon  or  ascertained  by 
arbitration  before  the  power  to  take  is  exercised  (sub-sec.  10  (a)), 
and  may  be  a  liur>x)-sum  or  a  sum  determined  by  the  quantity 
taken,  or  a  price  by  the  cubic  yard  for  what  may  be  taken  (sub-, 
sec.  10  (&)). 

This  by-law  authorises  the  entry  upon  the  applicant's  lands, 
lots  29  and  30  in  the  2nd  concession  of  Saugeen,  and  the  taking, 
from  the  gravel-pit  now  open  and  the  gravel-beds  adjoining,  such 
gravel  as  may  be  necessary  for  constructing,  maintaining,  and 
keeping  in  repair  the  highways  and  bridges  imder  the  jurisdiction 
of  the  council. 

Provision  then  follows  for  the  payment  of  the  price  to  be 
agreed  upon  or  determined  by  arbitration. 

The  objection  upon  which  most  reliance  is  placed  is  that  the 
by-law  should  in  some  way  define  that  which  is  to  be  taken. 
This  may  be  done  by  limiting  the  time  or  by  limiting  the  amount. 
It  is  said  that  the  statute  contemplates  that  there  should  be  one 
arbitration  and  that  the  arbitrator  should  fix  a  price  to  be  paid 
for  that  which  is  to  be  taken,  and  that  it  is  essential  that  the 
thing  for  which  the  price  is  to  be  fixed  should  be  certain,  or  in- 
justice must  result. 

In  this  I  agree.     I  do  not  think  that  the  statute  at  all  con- 
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teir  plates  conferring  upon  the  municipality  the  power  to  designate 
the  applicant's  gravel-deposit  as  a  source  of  supply  for  all  time 
for  the  repair  and  construction  of  roads,  and  that  the  price  should 
be  then  fixed  by  an  arbitration  for  all  time.  This  would  be  unfair 
to  the  owner  and  might  be  unfair  to  the  municipality. 

In  all  cases  of  expropriation  the  particular  thing  to  be  taken 
under  a  general  power  to  take  should  be  clearly  defined.  The 
arbitrator  has  no  power  or  duty  save  to  fix  the  price  of  the  precise 
thing  defined  by  the  by-law.  It  may  be  1,000  cubic  yards  of 
gravel,  or  it  mAy  be  such  gravel  as  may  be  required  during  the 
year,  or  it  may  be  defined  in  any  other  way — ^the  essential  thing 
is  that  the  council  which  has  the  power  to  take  what  it  wants 
should  say  clearly  what  it  intends  to  take. 

As  stated  in  Cook  v.  North  Vancouver  (1911),  16  B.C.R.  129, 
a  case  of  taking  material  for  road  repairs  under  a  similar  statute, 
the  municipality  expropriating  should  "shew  what  is  intended 
to  be  taken  and  the  extent  of  the  operations  to  be  carried  on." 

It  may  be  that  sec.  322  (3)  applies  to  this  case.  This  sectwn 
provides:  "(1)  The  council  of  every  corporation  may  pass  by- 
la\vs  for  acquiring  or  expropriating  any  land  required  for  the 
purposes  of  the  corporation  .  .  .  (3)  .A  by-law  for  entering 
on  or  expropriating  land  shall  contain  a  description  of  the  land, 
and,  if  it  is  proposed  to  expropriate  an  easement  or  other  right  in 
the  nature  of  an  easement,  a  statement  of  the  nature  and  extent 
of  the  easement  to  be  expropriated." 

Even  if  this  section  does  not  apply,  it  indicates  the  true 
principle.  , 

The  arbitiator  must  determine  the  price  having  regard  to  the 
thing  taken.  If  the  right  to  take  for  all  time  is  intended,  the  price 
must  be  fixed  with  that  in  view;  and,  if  it  is  shewn  that  in  the 
future  the  value  of  gravel  is  likely  to  be  greater  than  at  present, 
the  price  will,  no  doubt,  be  greater  than  the  present  market-value. 

It  is  said  that  an  arbitrator  has  been  appointed  under  sec.  339. 
This  appointment  must  fall  with  the  by-law. 
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1919  [IN  CHAMBERS.] 

Nov.  8.  ^     ^^ 

Re  Meaford  Manupactttbing  Co. 

Company — Winding-up— Peiition  by  Person  Ceiling  himself  a  Creditor — 
Claim  for  Salary — Demand  Made  for  Payment  and  not  Satisfied — AUega- 
tion  of  Insolvency — Bond  Fide  Dispute  of  Claim — Refusal  to  Retain 
Petition  pending  Determination  of  Dispute — Dismissal  of  Petition — Liberty 
to  Renew— Winding-up  Act,  R,8,C.  1906,  ch.  lU,  sees.  5,  U, 

Recourse  is  not  to  be  had  to  winding-up  proceeding?  for  the  purpose  of  recover- 
ing a  disputed  debt. 

In  re  Public  Works  and  Contract  Co,  Limiied  (1884),  4  Times  L.R.  670.  and 
In  re  Gold  HiU  Mines  (1882).  23  Ch.  D.  210,  foUowed. 

A  petition  for  the  winding-up  ci  a  oommeroial  company  was  presented  by  W., 
who  alleged  that  he  wa?  a  creditor  of  the  company  in  the  siun  of  19,000; 
that  a  demand  for  payment  of  this  sum  had  been  served  upon  the  companv 
and  had  not  been  satisfied;  and  that,  acoordinglv,  the  comnany  was  insol- 
vent. It  appeared  that  the  claim  was  for  a  balance  of  salary  said  to  be 
due  for  the  years  1915,  1916,  and  1917;  and  that  the  claim  was  in  good 
faith  disputed. 

Heldj  that  W.  must  be  left  to  establish  his  claim  in  the  ordinary  way,  by  an 
action  against  the  company,  and  that  the  petition  must  be  dismissed, 
without  prejudice  to  W.'s  right  to  present  a  new  petition  if  his  claim  should 
be  eventually  established  and  should  remain  unpaid. 

In  view  of  the  provision  of  sec.  5  of  the  Winding-up  Act,  R.S.C.  1906,  ch.  144, 
that  the  winding-up  shall  be  deemed  to  commence  at  the  time  of  the  service 
of  the  notice  of  presentation  of  the  petition  for  winding-up,  the  petition 
should  not  be  allowed  to  stand  until  after  it  had  been  determined  whether 
the  claim  was  or  was  not  a  vahd  one. 

Semble,  that  the  Court  has  no  power,  under  sec.  14  of  the  Act,  to  prevent  the 
retroactive  effect  of  a  winding-up  order,  upon  the  adjournment  of  a  petition. 

Petition  for  an  order  for  the  winding-up  of  the  coKpany 
under  the  Dominion  Winding-up  Act,  R.S.C.  1906,  ch.  144. 

November  7.    The  petition  was  heard  by  Middleton,  J.,  in 
Chambers. 

A.  C.  McMdster,  for  the  petitioning  creditor. 
jB.  S.  Robertsartf  for  the  company. 

November  8.  Middleton,  J.: — The  petition  is  presented  by 
one  Willson,  who  alleges  that  he  is  a  creditor  of  the  company  in 
the  sum  of  $9,000,  and  that  the  company  is  insolvent  and  liable 
to  be  wound  up,  the  only  ground  of  insolvency  alleged  being  that 
a  demand  for  pajmc  ent  of  this  claim  of  $9,000  was  served  upofl  the 
company  on  the  29th  July,  1919,  and  this  demand  remains  unsatis- 
fied. The  petition  is  supported  by  a  formal  affidavit  of  the 
petitioner,  containing  the  allegation  that  he  is  a  creditor  of  the 
company  in  the  sum  of  $9,000,  which  is  overdue  and  unpaid,  but 
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in  no  way  disclosing  the  nature  of  the  claim.  He  also  alleges  in 
general  terms  the  service  of  the  demand  and  the  failure  to  pay, 
and  that  ux)on  this  ground  the  company  is  insolvent. 

Among  the  papers  there  is  a  demand,  with  a  statutory  declara- 
tion of  service,  which,  of  coinse,  is  not  proper  proof,  shewing  that 
the  claim  is  for  the  balance  of  salary  said  to  be  due  for  the  years 
1915,  1916,  and  1917. 

From  the  affidavits  filed  in  answer  to  the  petition,  it  appears 
that  the  claim  is  in  gcod  faith  disputed,  and  it  is  exceedingly 
I^roblemAtical  whether  any  claim  can  be  established.  The  petition- 
ing creditor  was  the  manf^er  of  the  company.  The  books  kept 
under  his  control  shew  that  his  salary,  at  a  much  lower  rate  than 
that  now  claimed,  was  charged  against  the  company,  and  fully 
paid.  It  appears  that  this  claim  has  only  recently  been  put 
forward,  although  Willson  left  the  service  of  the  company  as  long 
ago  as  February,  1918. 

It  further  appears  that  Mr.  George  McLagan,  the  president  of 
the  conpany,  who  is  very  largely  interested  in  it  financially,  and 
with  whom  Willson  dealt,  died  suddenly,  and  this  claim  was  not 
put  forward  until  after  his  death;  and,  further,  the  claim  put 
forward  is  inconsistent  with  a  letter  written  by  WUlson  to  Mr. 
McLagan's  widow,  in  February,  1919,  and  is  apparently  incon- 
sistent with  the  terms  of  the  written  agreen-ent,  also  produced. 

All  this  may  possibly  be  explained  away  satisfactorily,  and  the 
clain?.  nay  in  the  end  be  capable  of  being  successfully  established; 
but  it  is  obvious  that,  when  the  petition  was  launched,  Willson 
could  never  have  thought  that  his  claim  would  not  be  seriously 
and  in  good  faith  contested. 

I  think  that  he  must  be  left  to  establish  his  claim  in  the  ordinary 
way,  in  an  action  against  the  company,  and  that  in  the  meantime 
this  petition  must  be  dismissed  without  prejudice  to  his  right  to 
present  a  new  petition  if  his  claim  should  eventually  be  established 
and  should  then  be  impaid.  It  was  not  seriously  suggested  that 
upon  the  material  the  order  should  now  be  made;  but  it  was 
urged  that  the  winding-up  petition  should  be  allowed  to  stand 
until  either  an  issue  had  been  detennined,  or  an  action  had  been 
brought,  to  ascertain  the  validity  of  the  claim  set  up. 

In  view  of  the  provision  of  sec.  5  of  the  Winding-up  Act, 
R.S.C.   1906,  ch.   144,  I  think  this  should  not  be  done.     That 
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section  provides  that  "the  winding-up  of  the  business  of  a  company 
shall  be  deemed  to  commence  at  the  time  of  the  service  of  ih& 
notice  of  presentation  of  the  petition  for  winding-up/'  There  is 
no  exception  in  the  statute  to  this  absolute  provision.  It  may 
be  that,  under  sec.  14,*  the  Court  has  power  to  prevent  the  retro- 
active effect  of  a  winding-up  order,  upon  an  adjournment  of  a 
winding-up  petition;  but,  as  at  present  advised,  I  do  not  think 
that  this  is  so';  nor  do  I  think  that  this  conrpany,  which  is  diewn 
to  be  in  active  operation  and  employing  a  large  number  of  hands, 
should  be  placed  in  the  extremely  embarrassing  position  which 
must  follow  any  order  which  preserves  this  petition. 

In  In  re  Pvblic  Works  and  Contract  Co.  Limited  (1884),  4  Times 
L.R.  670,  Mr.  Justice  Kay,  in  dealing  with  a  somewhat  sin'ilar 
situation,  after  pointing  out  that  the  company  had  bond  fide 
disputed  the  existence  of  the  debt,  said  that  instead  of  trying  this 
question  of  indebtedness  in  the  only  proper  mode  in  which  it 
ought  to  be  tried — nanely,  by  action — ^the  petitioners  had  taken 
up  that  convenient  club  which  lay  ready  to  their  hand  under  the 
Winding-up  Act,  and  had  put  upon  the  file  this  petition.  His 
Lordship  discountenanced  such  a  proceeding:  it  was  a  perversion 
of  the  Winding-up  Act.  That  Act  was  never  intended  to  be  used 
for  the  decision  of  a  question  of  this  kind  between  the  petitioner 
and  the  conpany;  and  in  his  Lordship's  opinion  this  was  clearly 
an  attempt  to  force  this  company,  by  the  pressure  of  a  winding-up 
petition,  to  pay  a  debt  which  might  turn  out  never  to  be  due  from 
the  company  at  all.    He  therefore  refused  the  petition,  with  costs. 

In  In  re  Gold  HiU  Mines  (1882),  23  Ch.  D.  210,  the  situation 
was  very  similar  to  thepresent.  A  discharged  employee,  ckin  ing 
arrears  of  salary  and  damages  for  wrongful  disnrissal,  lodged  a 
winding-up  petition.  The  company  disputed  both  claims.  The 
Judge  before  whom  the  matter  first  came  stayed  the  proceedings 
on  the  winding-up  petition,  upon  the  terms  that  the  company 
should  pay  the  amoimt  of  the  claim  into  Court.  This  was  done, 
but  an  appeal  was  launched  by  the  company,  and  the  appeal 
succeeded,  the  Master  of  the  Rolls,  Sir  G.  Jessel,  saying  (p.  213) 
that  "this  petition  can  only  be  correctly  described  as  a  scandalous 

*14.  The  court  may,  on  application  for  a  \^inding-up  order,  make  the 
order  applied  for,  dismiss  the  petition  with  or  without  costs,  adjourn  the 
hearing  conditionally  or  unconditionally,  or  make  any  interim  or  other  order 
that  it  deems  just. 
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abuse  of  the  process  of  the  Court;"  and,  as  there  was  nothing    ^^fj^*'- 
alleged  to  shew  insolvency  of  the  con^.pany,  save  the  non-paya.ent         ^^^^ 
of  the  plaintiff's  own  claim.,  the  petition  ought  to  have  been  and  was         Rb 
disnissed  ^ith  costs.    This  judgment  was  concimed  in  by  Lindley        m^^^ 
and  Bowen,  L.JJ.,  the  fonrer  saying  (p.  215):    "It  ought  t6  be    pactxjring 
understood  that  winding-up  proceedings  are  not  to  be  had  recourse 
to  for  the  purpose  of  recovering  a  disputed  debt." 

For  these  reasons,  I  think  the  petition  ought  to  be  dismissed 
with  costs. 


[IN  CHAMBERS.]  1919 

Nov.  8. 
Hbistein  &  Sons  v.  Polson  Ibon  Works  Limfted. 

Prodice — Motion  to  Stay  Proceedings  in  Action — Submission  to  Arhiiration — 
Arhitration  Act,  R.S.O,  1914t  ch.  66,  sec.  8 — Previous  Issue  and  Service 
of  Order  for  Security  for  Costs. 

The  defendants  were  held  to  be  precluded  from  moving  under  sec.  8  of  the 
Arbitration  Act  for  an  order  staying  proceedings  in  an  action,  by  Imving 
previously  issued  and  served  an  order  tor  security  for  costs. 

Adams  v.  Cattley  (1892),  40  W.R.  570,  and  BarUeU  v.  Ford^s  Hold  Co,,  [1896] 
1  Q.B.  850,  852,  foUowed. 

Motion  by  the  defendants,  under  sec.  8  of  the  Arbitration 
Act,  R.S.O.  1914,  ch.  65,  for  an  order  staying  all  proceedings  in 
this  action. 

Section  8  provides  as  follows: — 

"If  any  party  to  a  submission,  or  any  person  claiming  through 
or  under  him,  comm^ences  any  legal  proceeding  in  any  court 
against  any  other  party  to  the  submission,  or  any  person  claiming 
through  or  under  him,  in  respect  of  any  matter  agreed  to  be 
referred,  any  party  to  such  legal  proceeding  may  at  any  time 
after  appearance,  and  before  delivering  any  pleading  or  taking  any 
other  step  in  the  proceeding,  apply  to  that  court  to  stay  the 
proceeding;  and  that  court,  or  a  judge  thereof,  if  satisfied  that 
there  is  no  suflScient  reason  why  the  matter  should  not  be  referred 
in  accordance  with  the  submission  and  that  the  applicant  was  at 
the  time  when  the  proceeding  was  commenced  and  still  remains 
ready  and  willing  to  do  all  things  necessary  to  the  proper  conduct 
of  the  arbitration,  may  make  an  order  staying  the  proceeding." 
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Noveir.ber  7.    The  motion  was  heard  by  Middleton,  J.,  in 
Chambers. 

J.  H.  M088,  K.C.,  for  the  <lefendant8. . 
A.  C.  McM aster,  for  the  plaintiffs. 

November  8.  Middlbton,  J.: — Objection  is  taken  that  the 
motion  cannot  be  now  made  because  the  defendants  have  taken 
a  '^step  in  the  proceeding"  by  issuing  and.  serving  an  order  for 
security  for  costs.  I  think  this  is  fatal.  Adams  v.  Cattley  (1892), 
40  W.R.  570,  is  in  point. 

The  principle  is  clearly  explained  in  Bartlett  v.  Ford^s  Hotd 
Co.,  [1895]  1  Q.B.  850;  Ferd's  Hotel  Co,  v.  BarOeU,  [1896]  A.C.  1. 
Rigby,  L.J.,  says  ([1895]  1  Q.B.  at  p.  852):  "The  section,  no 
doubt,  provides  a  somewhat  drastic  remedy  for  an  abuse  .  .  . 
namely,  that  after  causing  much  delay  a  defendant  finally  sought 
to  compel  a  reference  of  the  action.  .  .  .  The  intention  of  the 
section  is  that  the  application  for  a  stay  of  proceedings  shall  be 
promptly  made,  and  shall  not  be  preceded  by  any  other  step  in 
the  action." 

Here  what  was  done  was  no  merely  formal  thing.  The  order 
stayed  the  action  and  caused  the  plaintiffs  to  give  security  so  that 
the  action  might  proceed.  This  having  been  done,  there  is  now 
a  motion  for  a  further  stay.  The  order,  in  the  language  of  some 
of  the  cases,  was  an  election  to  proceed  with  the  action  and  an 
abandonment  of  the  right  to  arbitrate.  The  request  for  seciuity 
for  costs  in  the  action  was  an  intimation  that,  security  being 
given,  the  action  might  proceed. 

I  have  the  less  regret  at  giving  effect  to  an  objection  that  is 
aside  from  the  irerits,  as  I  am  convinced  that  the  action  can  be 
better  dealt  with  by  a  Judge  than  by  lay  arbitrators.  There  are 
legal  questions  which  have  to  be  solved. 

The  motion  must  be  dismissed — costs  to  the  plaintiffs  in  any 
event  of  the  cause. 
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[IN  CHAMBERS.] 
Rex  v.  Abrams. 

Intoxicaiing  Liquors — Order  in  Council  Prohibiting  Making  or  Manufacture — 
Magistrates  Conviction — Evidence — Question  of  Fact — Combination  of 
High  Wines  wUh  Cherries  and  Sugar — Resultant  Beverage. 

The  defendant  was  convicted  by  a  magistrate  for  unlawfully  manufacturing 
intoxicating  liquor  in  contravention  of  sec.  2  of  an  order  of  the  Governor- 
General  in  Council,  made  on  the  11th  March,  1916,  providing  that  no  person 
shall  "make  or  manufacture  intoxicating  liquor/^  What  the  defendant 
did  was  to  procure  high  wines  and  add  cherries  and  sugar  to  them,  thus 
making  "cherry  brandy" — a  liquor  containing  from  25  to  44  per  cent, 
proof  spirits: — 

Hddj  that  whether  what  was  done  amounted  to  making  or  manufactoring 
was  a  question  for  the  magistrate;  and  there  was  ample  evidence  to  support 
his  findfin^. 

It  was  manifest  that  the  defendant  made  or  manufactured  the  beverage — 
"cherry  brandy" — ^though  the  ingredients  were  not  of  his  making. 

A  motion  to  quash  the  conviction  was  dismissed. 

Motion  to  quash  the  conviction  of  the  defendant,  by  a  a^gis- 
irate,  for  unlawfully  manufacturing  intoxicating  liquor  in  con- 
travention of  sec.  2  of  an  order  of  the  Governor-General  in  Council, 
made  on  the  11th  March,  1918:  see  p.  Ixii.  of  the  volunre  con- 
taining the  Doirinion  statutes  of  1918. 

November  7.  The  motion  was  heard  by  Middleton,  J.,  in 
Ch^arbers. 

W,  D.  M,  Shareyy  for  the  defendant,  contended  that  what  the 
defendant  did  was  not  a  making  or  manufacturing  of  intoxicating 
liquor. 

Edward  Bayly,  K.C.,  for  the  Crown. 

November  8.  Middleton,  J.: — ^The  order  in  council  provides 
that  no  person  shaU  "make  or  manufacture  intoxicating  liquor*' 
save  under  circumstances  which  do  not  apply  here. 

For  the  Crown  it  is  urged  that  on  this  motion  I  cannot  quash, 
because  the  pqlice  officer  says,  that,  when  he  found  the  liquor  on 
the  defendant's  premises,  the  defendant  said  that  "it  was  cherry- 
wine  he  manufactured  for  the  Jewish  festival."  If  the  magistrate 
exicepted  this  and  rejected  all  the  other  evidence,  the  conviction 
nust  stand. 

I  prefer  to  base  my  decision  upon  the  broader  ground — that 
the  argument  for  the  accused  is  not  well-founded. 
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The  accused  had  procured  high  wines,  and  cherries  and  sugar 
were  added,  thus  making  the  so-called  "cherry-brandy."  The 
resultant  liquor  was  25  per  cent,  proof  spirits  in  one  bottle  or  jar 
and  44  per  cent,  in  another. 

It  is  said  this  was  not  a  making  or  manufacturing  within  the 
prohibition.  The  accused  did  not  make  the  high  wines  nor  did 
he  make  the  cherries  nor  the  sugar.  He  formed  the  happy  com- 
bination but  did  not  make  or  manufacture  it. 

I  cannot  so  interpret  the  order  in  councO  or  what  was  done. 

What  was  intended  by  the  order  in  council,  as  appears  from  the 
recitals,  was  the  prohibition  of  intoxicating  liquor.  What  the 
defendant  sought  to  do  was  to  make  a  beverage  that  manifestly 
was  intoxicating.  The  resultant  cherry-brandy  was  made  by 
him*  He  did  not  create  the  ingredients  nor  m^mufacture  them, 
but  he  did  make  and  iranufacture  the  beverage.  The  baker 
makes  and  manufactiires  bread,  even  though  he  does  not  grow 
or  grind  the  wheat. 

Probably  all  that  I  should  determine  is  that  in  each  case  it  is 
a  question  of  fact  for  the  magistrate  whether  what  was  done 
amounts  to  making  or  manufacturing.  Here  there  was,  in  my 
view,  ample  evidence  to  support  his  finding. 

Webster  defines  "manufacture"  as,  "To  work  .  .  .  raw 
.  .  .  materials  into  suitable  forms  for  use" — ^here  to  change 
non-potable  spirits  into  cherry-brandy  "suitable  for  use"  in  the 
festival. 


Motion  dismissed  with  costs. 
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[IN  CHAMBERS.]  1919 

Nov.  11. 
Bank  op  Tokonto  v.  Pickering. 

Trial— Place  for  Trial  of  Action— Rule  t4S(b)— "Residence''  of  Parties-- 
Bank— Branch  Office — County  Court  Action — Order  Refusing  to  Change 
Place  of  Trid— Right  of  Appeal— Rule  767. 

Under  Rule  767  an  appeal  lies  from  the  order  of  a  County  Court  Judge  or 
the  Master  in  Chambers  changing  or  refusing  to  change  the  place  of  trial 
of  a  County  Court  action. 

Cameron  v.  SUioU  (1897),  17  P.R.  415,  no  longer  governs  the  practice,  owing 
to  a  change  in  the  Rule. 

Where  the  cause  of  action  arose  in  the  county  of  S.,  the  defendant  resided 
there,  and  the  branch  of  the  plaintiff  bank,  where  everything  connected 
with  the  transaction  in  question  in  the  action  took  place,  was  also  in  that 
county,  although  the  head  office  of  the  bank  was  in  another  county,  it  was 
hddt  uiat  the  bank  must  be  taken  to  **  reside '^  in  that  county  for  the  purposes 
of  Rule  245(&};  and,  applying  that  Rule,  that  the  place  of  trial  must  be  - 
changed  to  the  county  town  of  that  countv. 

A  corporation  may,  within  the  meaning  of  the  Rule,  have  many  *' residences," 
although  it  can  have  but  one  domicile — ^for  many  purposes  a  branch  bank 
is  regarded  as  an  independent  organisation. 

Rex  V.  Lovitt,  [1912]  AC.  212,  219,  referred  to. 

Appeal  by  the  defendant  from  an  order  of  one  of  the  Registrars, 
sitting  for  the  Master  in  Chambers,  disirissing  the  application 
of  the  defendant,  n? ade  under  Rule  767,  for  an  order  changing  the 
place  of  trial  of  an  action  brought  in  the  County  Court  of  the 
County  of  York  from  Toronto  to  Barrie. 

November  7.  The  motion  was  heard  by  Middleton,  J.,  in 
Chambers. 

H,  S.  White,  for  the  defendant. 

R.  S.  Robertson,  for  the  plaintiff  bank. 

November  11.  Middlbton,  J.: — ^The  action  is  brought  upon 
a  promissory  note  for  S260  and  interest.  The  note  was  made  at 
Stayner,  in  the  county  of  Simcoe,  where  the  defendant  resides, 
and  IB  payable  at  the  office  of  the  branch  of  the  plaintiff  bank  at 
that  town,  and  the  plaintiff  bank  acquired  its  title  to  the  note  by  a 
transaction,  taking  place  in  that  town,  between  the  defendant  and 
one  Donor,  local  manager  of  the  Stayner  branch,  who,  it  is  alleged, 
procured  the  note  from  the  defendant  by  fraud  and  discounted 
thd  note  in  his  own  branch  bank  upon  his  personal  account. 

A  preliminary  objection  is  taken  to  the  bringing  of  this  appeal, 
based  upon  the   wording  of  Rule   767.     That   Rule  provides: 
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''  In  all  actions  brought  in  a  County  Court  the  Judge  of  the  County 
Court  where  the  proceedings  were  commenced,  or  the  Master 
in  Chambers  (subject  to  appeal  in  either  case  as  if  the  case  were 
in  the  High  Court*),  iray  change  the  place  of  trial     .     .     ." 

The  contention  is  that,  where  the  County  Court  Judge  or  the 
Master  in  Chambers  changes  the  place  of  trial,  there  is  then  the 
right  of  appeal;  but,  where  the  County  Court  Judge  or  the  Master 
in  Chambers  refuses  the  order,  then  no  appeal  will  lie.  I  do  not 
think  that  this  is  the  true  construction  of  the  Rule:  it  certainly 
is  not  the  construction  that  has  been  put  upon  it  in  practice  ever 
since  the  right  of  appeal  was  first  conferred.  The  effect  of  the 
Rule,  as  I  understand  it,  is  that  the  order  of  the  Judge  or  the 
Master  in  Chambers  shall  be  subject  to  appeal  as  though  the  case 
were  in  the  High  Court  (Supreme  Court  of  Ontario)  instead  of  in 
the  County  Court.  For  many  years,  although  no  right  of  appeal 
existed,  it  had  been  taken  for  granted  that  there  was  a  right  of 
appeal,  till,  in  Cameron  v.  EUioU  (1897),  17  P.R.  415,  it  was 
definitely  decided  tiiat  there  was  no  right  of  appesd.  This  decision 
was  based  upon  the  provisions  of  the  then  Rule,  No.  1260.  In  the 
reviaon  of  1897  (Rule  1219)  the  words  "subject  to  appeal,''  etc., 
were  first  introduced,  and  from  that  time  on  it  has  been  uniformly 
held  that  there  is  a  right  of  appeal,  whether  the  order  is  made  or 
refused. 

Dealing  then  with  the  motion  upon  its  merits,  the  defendant 
in  the  first  place  contends  that  the  case  falls  within  the  provisions 
of  Rule  245({>),  and  that  the  cause  of  action  arose  and  the  parties 
resided  in  the  coimty  of  Simcoe,  within  the  meaning  of  that  Rule, 
so  that  the  place  named  for  trial  should  be  the  county  town  of 
that  coimty — ^Banie.  The  cause  of  action  undoubtedly  arose  in 
Simcoe,  and  the  defendant  resides  there,  and  tiie  branch  of  the 
plaintiff  bank,  where  everything  connected  with  the  transaction 
took  place,  is  also  in  that  county.  I  think  that  the  bank  must  be 
taken  to  reside  in  the  county  for  the  purposes  of  Rule  245  (6),  and 
the  fact  that  the  head  office  of  the  bank  is  in  Toronto  does  not 
take  the  case  out  of  the  operation  of  the  Rule. 

For  many  purposes  a  branch  bank  is  r^arded  as  an  independent 
organisation.    This  matter  is  well  discussed  in  the  case  of  Rex  v. 

^Meaning  the  Supreme  Court  of  Ontario. 
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LaviU,  [1912]  A.C.  212,  at  p.  219.  When  it  is  borne  in  mind  that 
what  is  spoken  of  is  ''residence"  and  not  ''domicile/'  it  appears 
to  me  that  the  word  is  of  such  flexible  meaning  that  it  may  well  be 
held  to  apply  to  the  branch  bank.  See  Ex  p.  BrewZt,  In  re  Bowie 
(1880),  16  Ch.  D.  484. 

A  corporation,  strictly  speaking,  can  have  no  residence  as 
distinct  from  domicile;  and  I  can  see  no  reason  why  it,  like  an 
individual,  may  not  have  many  residences,  within  the  meaning 
of  the  Rule,  although  it  can  have  but  one  domicile.  The  object 
and  purpose  of  the  Rule  was  to  have  a  local  venue  where  every- 
thing connected  with  the  transaction  took  place  in  the  one  county 
and  the  parties  resided  there.  The  office  of  the  branch  is,  as  I 
have  already  said,  a  "residence"  for  the  purposes  of  this  Rule. 

The  appeal  should,  therefore,  be  allowed  and  the  place  of  trial 
should  be  changed  accordingly-^-costs  to  the  defendant  in  the 
cause. 


MiddlBtaii.J. 

191d 
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[MIDDLETON,  J.] 
Ross  V.  Scottish  Union  and  National  Insurance  Co. 


1019 
Nov.  15. 


£tay  of  Proceedings — Second  Action  Brought  Vexatioiislu — Jurisdiction  of  Court 
to  Stay — Effect  of  Judgment — Res  Judicata — Action  for  Reformation  of 
Contract  upon  which  Former  Action  Brought — Fraud — Time4imit  for 
Bringing  Action — Ontario  Insurance  Act,  sec.  194,  condition  H — EsUrppel 
--Costs — Motion  to  Stay — Forum— Court  or  Chambers, 

'Where  a  matter  has  been  finally  and  conclusively  determined  between  the 
parties  in  an  action,  the  brin^n^  of  a  second  action  for  the  same  cause  is 
vexatious,  and  the  Court  has  jurisdiction  to  stay  proceedings  in  the  second 
action. 

The  conclusive  effect  of  a  judgment  is  to  determine  not  merely  the  issues 
raised  between  the  parties  in  the  action,  but  also  all  other  issues  which  ought 
to  have  been  raised,  at  any  rate  so  far  as  the  particular  claim  therein  set 
up  is  concerned. 

Since  the  Judicature  Act,  a  party  may  not  in  a  second  action  seek  to  reform 
a  contract  upon  which  he  has  brought  an  action  and  failed:  see  sec.  16  (h) 
of  R.8.0.  1914,  ch.  66. 

The  policies  of  fire  insurance  upon  which  the  plaintiffs  sued  in  a  former  action 
(Ross  V.  Scottish  Union  and  National  Insurance  Co.  (1917-18),  41  O.L.R. 
108,  68  Can.  S.C.R.  169),  covered  the  plaintiffs'  buildings  only  while 
occupied  as  dwellings;  and,  five  of  the  dwellings  being  vacant,  the  plaintiffs 
failea  to  recover  in  respect  of  them,  in  that  action.  They  now  brou^t  this 
action  seeking  to  have  it  declared  that  the  restriction  in  the  policies  as  to  the 
insurance  upon  these  five  dwellings  was  improperly  inserted  in  the  policies, 
and  for  a  judgment  rectifying  the  policies  by  deleting  the  restrictive  pro- 
vision, or  in  the  alternative  for  an  amount  equal  to  the  insurance  as  damages 
for  fraud  of  the  defendants  in  improperly  inserting  the  restrictive  words 
in  the  policies: — 
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Hddy  that  the  plaintiffs'  real  cause  of  action  was  upon  a  contract  of  insurance; 
if  the  policies  did  not  evidence  that  contract,  they  should  have  been  reform- 
ed; the  right  to  recover  must  be  based  upon  the  contract,  whether  expressed 
in  the  written  documents  or  in  evidence  leading  to  the  conclusion  that  the 
documents  must  be  reformed;  there  was  but  one  cause  of  action;  and  the 
brinmng  of  this  second  action  was  vexatious. 

Hddf  also,  that  this  second  action,  not  having  been  broujght  within  one  year 
from  the  date  of  the  fire,  was  barred  by  the  time-Umitation  found  in  the 
Ontario  Insurance  Act,  R.S.O.  1914,  ch.  183,  sec.  194,  condition  24;  and  the 
defendants  were  not  estopped  from  relying  u{)on  the  statutory  limitation. 

Hddf  therefore,  that  on  both  grounds  the  action  must  be  stayed,  and  the 

Slaintiffs  ordered  to  pay  the  costs  of  it  so  far  incurred  and  the  costs  of  the 
ef  endants'  motion  to  stay,  which  should  properly  have  been  made  in  Court, 
and  not  in  Chambers. 

Motion  by  the  defendants  for  an  order  staying  proceedings  in. 
this  action  and  directing  the  plaintiffs  to  pay  the  costs  of  the 
action  so  far  incurred,  upon  the  ground  that  the  present  action  waa 
vexatious  and  an  abuse  of  the  process  of  the  Court,  in  that  th& 
causes  of  action  had  all  been  disposed  of  in  an  earlier  action 
between  the  same  parties,*  and  upon  a  fiuiher  ground,  that,  the 
action  being  to  recover  upon  a  fire  insurance  policy,  and  it  being 
admitted  that  the  fire  occurred  more  than  a  year  prior  to  the 
issue  of  the  writ  in  this  action,  the  limitation  prescribed  prevented 
the  action  from  being  successfully  prosecuted. 

November  7.  The  motion  was  heard  by  Middleton,  J.,  in 
Chambers. 

Shirley  Denisan,  K.C.,  for  the  defendants. 
H,  J.  Macdonaldj  for  the  plaintiffs. 

November  15.  Middleton,  J.: — On  the  8th  May,  1913,  the 
plaintiffs,  being  owners  of  certain  buildings,  insured  them  in  the 
defendant  company.  The  policies  were  renewed  in  due  course, 
and  were  current  when  the  buildings  were  destroyed  by  fire  on 
the  29th  August,  1916.  The  policies  covered  the  buildings  only 
while  occupied  as  dwellings;  and,  upon  an  action  being  brought 
upon  the  policies,  five  of  the  dwellings  being  vacant,  the  plaintiffs 
failed  to  recover  the  insurance  in  respect  of  them. 

The  plaintiffs  now  bring  this  action  seeking  to  have  it  declared 

that  the  restriction  in  the  policies  as  to  the  ins\u*ance  upon  these 

five  dwellings  was  improperly  inserted  in  the  policies,  and  for  a 

judgment  rectifying  the  policies  by  deleting  the  restrictive  pro- 

*See  Ross  v.  Scottish  Union  and  National  Insurance  Co,  (1917),  410.L.R. 
108;  S.C.  (1918),  68  Can.  S.C.R.  169. 
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vision,  or  in  the  alternative  for  an  amount  equal  to  the  insurance 
as  damages  for  fraud  of  the  defendants  in  improperly  inserting  the 
restrictive  words  in  the  policies  issued. 

ThCTe  is  no  doubt  that,  where  a  matter  has  been  finally  and 
conclusively  determined  between  the  parties  in  an  action,  the 
bringing  of  a  second  action  for  the  same  cause  is  vexatious,  and  the 
Court  has  jurisdiction  to  stay  proceedings  in  the  second  action: 
LaxDrance  v.  Norreys  (1890),  15  App.  Cas.  210. 

The  first  question,  then,  to  be  considered,  is,  whether  the 
question  between  the  parties  is  res  judicata  by  reason  of  the 
decision  in  the  first  action.  ,  Mr.  Macdonald  argues  very  forcibly 
that  it  is  not,  and  relies  properly  upon  the  statement  found  in 
Halsbury's  Laws  of  England,  vol.  13,  para.  22:  "If  the  words  are 
capable  of  a  double  meaning,  a  party  may  first  set  up  his  own 
construction  as  being  the  right  one,  and,  if  he  fails,  may  then  seek 
relief  on  the  ground  of  mistake."  The  true  significance  of  these 
words  caimot  be  appreciated  unless  read  with  their  context. 
The  question  under  discussion  is  the  effect  of  a  mistake  in  the 
reducing  of  the  agreement  to  writing,  and  it  is  said  that  the 
result  may  be  that  the  parties  have  never  contracted  because  they 
were  never  ad  idem.  It  is  then  said  that  usually  the  mistake  can 
only  be  set  up  as  a  defence  to  an  action  for  specific  performance; 
formerly  a  successful  defence  would  still  have  left  the  mistaken 
party  liable  to  an  action  at  law;  and  this  result  is  in  effect  pre- 
served  by  the  present  rule  that  the  Comii  which  refuses  specific 
performance  can  give  damages,  if  any,  to  which  the  plaintiff  may 
be  entitled,  shewing  that  the  words  relied  upon  are  not  at  all 
conclusive  of  the  present  discussion. 

Before  the  fusion  of  law  and  equity,  undoubtedly  a  party 
Doight,  either  as  plaintiff  or  defendant  in  a  Comii  of  law,  insist 
upon  his  views  as  to  the  construction  of  a  document;  and,  failing 
at  law,  he  might  afterwards  resort  to  equity  for  the  purpose  of 
having  the  contract  set  aside  or  reformed.  By  the  Judicature  Act, 
R.S.O.  1914,  ch.  56,  it  is  provided  (sec.  16  (A)):  "The  Court 
.  .  .  shall  have  power  to  grant,  and  shall  grant,  ...  all 
such  remedies  as  any  of  the  parties  may  appear  to  be  entitled  to 
in  respect  of  any  and  every  legal  or  equitable  claim  properly 
brought  forward  by  them,     ...    so  that,  as  far  as  possible, 

20— 46  0.L.R. 


Mid 


,J. 


191* 


Roes  • 

V. 
ScOTTMMi 

Union 

AND 

Nationai. 

Insttrancb 

Co. 


Digitized  by 


Google 


m 


ONTARIO  LAW  REPORTS. 


[VOIj. 


1019 

«R068 
V. 

scottibh 
Union 

AND 

National 

Insubangb 

Co. 


all  matters  so  in  controversy  between  the  parties  may  be  com- 
pletely and  finally  determined,  and  all  multiplicity  of  legal  pro- 
ceedings concerning  any  of  such  matters  avoided." 

As  said  by  Lord  Justice  Lopes  in  PouleU  v.  HiU,  [1893]  1  Ch, 
277,281:  "Afusionof  law  and  equity  has  taken  place,  and  .  .  . 
it  is  clear  that  the  plaintiffs  can  obtain  in  the  first  action  every- 
thing to  which  they  are  entitled,  yet  they  bring  a  second  action. 
This  second  action  is  unnecessary." 

I  agree  with  Mr.  Macdonald  that  his  clients  were  quite  within 
their  rights  in  contending,  as  they  did,  that  they  had  the  right  to 
recover  upon  the  policy  as  it  stood,  and  that  this  does  not  preclude 
them  from  saying,  if  unsuccessful  in  this  contention  as  to  the  true 
meaning  of  the  contract  as  it  stood,  that  the  contract  ought  to 
be  reformed  so  as  to  express  the  true  intention  of  the  parties;  but 
I  am  of  the  opinion  that  under  the  present  practice  it  was  obligatory 
upon  the  plaintiffs  to  assert  all  their  claims  in  the  one  action. 

Mr.  Macdonald  contends  that  the  argument  as  to  the  meaning 
of  the  policy  was  not  duly  raised  in  the  first  action,  and  that 
his  clients  are  at  a  disadvantage  in  that  the  Appellate  Division^ 
where  the  argument,  he  says,  was  first  put  forward,  ought  not  to 
have  permitted  the  defendants  to  contend  that  the  terms  of  the 
policy  had  the  effect  which,  in  the  view  of  the  majority  of  the 
Supreme  Court  of  Canada,  they  had,  as  he  might  have  answered  the 
contention  by  seeking  a  reformation  of  the  policy.  His  view  is 
clearly  set  forth  in  the  memorandiun  which  he  has  handed  in, 
in  which  he  states  that  upon  the  argument  of  the  appeal  he  took 
the  position  that  this  "new  contention  nevertheless  could  be 
rebutted  by  an  issue  of  fAct,  viz.,  whether  the  policies  conformed 
to  the  application  ...  If  this  question  was  to  be  raised,  it 
could  not  be  adequately  met  at  that  stage  unless  there  was  a  new 
trial.  It  was  quite  clear  that  the  pleadings  would  have  to  be 
amended  to  enable  this  to  be  done.  The  case  was  one  in  which 
the  plaintiffs  were  proi)erly  entitled  to  have  a  jiny  find  upon  this 
issue,  viz.,  as  to  whether  the  plaintiffs  applied  for  policies  which 
insured  only  occupied  dwellings." 

He  also  says :  "  If  the  Court,  in  the  exercise  of  its  discretion — 
and  it  was  purely  a  discretionary  matter — chose  to  allow  the 
defendants  to  raise  this  contention,  and  absolutely  face  about 
and  take  a  position  entirely  at  variance  with  and  contradictory  to 
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the  case  made  out  on  the  pleadings  and  the  circumstances  as 
admittedly  known  to  the  defendants,  and  if  the,C!ourt  did  not, 
as  a  condition  of  allowing  the  question  to  be  raised,  see  fit  to 
order  a  new  trial,  or,  as  a  substitute  for  a  new  trial,  give  the 
plaintiffs  the  opportimity  to  adduce  evidence  before  them,  the 
plamtiffs  could  not  be  prejudiced  by  such  an  order  ...  At 
the  very  worst,  it  is  submitted  that  what  happened  in  the  Appellate 
Division  can  only  be  treated  as  a  refusal  of  the  Court  to  allow  the 
defence  to  the  new  point  to  be  raised  or  to  give  a  proper  oppor- 
tunity of  raising  it." 

All  this  appears  to  me  to  tell  strongly  against  the  plaintiffs' 
present  proceedings.  The  Court  in  the  first  action  must  have 
taken  the  view,  upon  the  pleadings  in  that  action,  that  it  was 
open  for  the  defendants  to  contend  that  the  policy  established  no 
liability  when  it  appeared  that  it  only  insured  buildings  that  were 
occupied,  and  that  the  fire  took  place  while  the  buildings  were 
unoccupied. 

Mr.  Macdonald  in  effect  applied  to  the  Court  to  allow  him 
to  meet  this  contention  by  setting  up  his  claim  for  reformation. 
This  application  was  in  effect  refused  by  the  Court. 

The  conclusive  effect  of  a  judgment  is  to  determine  not  merely 
the  issues  raised  between  the  parties  in  the  action,  but  also  all 
other  issues  which  ought  to  have  been  raised,  at  any  rate  so  far 
as  the  particular  claim  therein  set  up  is  concerned.  Where  the 
second  action  relates  to  an  entirely  distinct  cause  of  action,  there 
is  authority  for  the  statement  that  a  defendant  may  be  allowed 
to  set  up  as  an  answer  to  the  second  claim  matter  that  he  might 
have  set  up  in  answer  to  the  first  claim,  although  he  did  not  do  so; 
but  I  fail  to  find  any  case,  since  the  Judicature  Act,  which  suggests 
that  a  party  may  in  a  second  action  seek  to  reform  a  contract  upon 
which  he  has  brought  an  action  and  failed. 

In  the  case  of  Goldrei  Foucard  &  Son  v.  Sindaxr,  [1918]  1  K.B. 
180,  the  plaintiffs  first  sued  a  company  for  rescission  of  an  agree- 
ment and  repayment  of  money  paid  to  the  company  thereunder, 
and  thereafter  brought  a  second  action  to  recover  damages  sus- 
tained by  reason  of  fraud.  It  was  held  by  the  majority  of  the 
Court  of  Appeal  that  the  second  action  might  be  maintained 
because  the  two  remedies  were  separate  and  distinct.  Lord 
Justice  Bankes,  in  a  dissenting  judgment,  took  the  view  that  the 
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causes  of  action  were  substantially  the  same,  and  that  therefore 
the  second  action  would  not  lie. 

Here  the  plaintiffs'  right  and  their  real  cause  of  action  is  to 
recover  from  the  defendants  upon  a  contract  of  insurance.  If 
the  policy  does  not  evidence  that  contract,  then  it  ou^t  to  have 
been  reformed  so  as  truly  to  evidence  the  real  agreement;  but  the 
ri^t  to  recover  must  be  based  upon  the  contract,  whether  expressed 
in  the  written  document  or  in  evidence  leading  to  the  conclusion, 
that  the  document  must  be  reformed.  There  is,  as  far  as  I  can 
see,  but  one  cause  of  action. 

I  am  further  of  the  opinion  that  the  second  objection  must 
also  prevail.  The  fire  took  place  in  1916 — ^this  action  is  not 
brought  until  three  years  later.  The  statutory  limit  requires  the 
action  to  be  brought  within  one  year.*  This  is  admitted,  but  it 
is  contended  that  some  estopTpel  prevents  the  defendants  from 
relying  upon  this  statutory  limitation.  What  is  alleged 
against  the  defendants  is  that  they  argued  and  were  permitted  to 
argue  with  success  that  upon  the  true  construction  of  the  policy 
they  were  not  liable.  This  cannot,  in  any  view,  constitute  a 
misleading  attitude  or  such  misconduct  as  to  foimd  estoppel. 

On  both  grounds  I  think  the  action  must  be  stayed,  and  an 
order  should  now  be  made  directing  the  plaintiffs  to  pay  the 
costs  of  the  action  so  far  incurred  and  of  this  motion. 

I  dealt  with  the  motion  though  it  wa^  made  in  ChamberB, 
but  I  think  the. better  practice  would  have  been  to  apply  in  Court, 
and  the  order  should  therefore  issue  as  an  order  of  the  Court. 


*See  the  Ontario  Insurance  Act,  R.S.0. 1914,  ch.  183,  sec.  194,  condition  24» 
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[IN  CHAMBERS.] 
,  Rex  bx  rel.  Part  v.  Currt. 

Munieipd  Eleduma — AjjplicaUon  to  Unseat  Reeve  <^  Town8hip-—Di8qiudi' 
fieation — Claim  aaainet  MunicipalUy — SeUlemefU — Release — Indebiednese 
to  MunicipalUy  for  Monem  Improperly  Received — Conbrad  VoidMe  ai 
Option  of  Municipdity — Election — Affirmance — Municipal  Act,  see,  6S 
— Vding  for  ByAaw  Authorising  Excessive  Borrowing-^Sec,  S19  of  Act 
— Ordinary  Expenditure  for  Preceding  Year--Coun^  Rate  and  School 
Taxes— Claim  cf  Rdator  to  8eat—<iualification  not  Ot^jeded  to  at  Nomi- 
nation, 

The  defendant  had  been  elected  Reeve  of  a  township  corporation  in  January, 
.  lOlSy  and  again  in  January,  1919,  by  aoolamation,  and  continued  to  act 
SB  Reeve  unQ  the  23rd  June,  1919,  when  he  disclaimed  the  office,  owing  to 
proceedings  having  been  taken  to  unseat  him. .  A'  new  election  took  place 
on  the  14th  July,  1919.  and  the  defendant  was  again  elected  Reeve.  At 
a  meeting  of  the  townsnip  councfl,  held  on  the  25th  June^  ;L919,  idl  claims 
which  the  defendant  had  against  the  township  corporation  were  settled; 
and  on  the  3rd  July,  1919,  the  defendant  signed  a  receipt  for  $48^  ''being  in 
payment  of  i  .  .  all  accounts,  claims  and  demands,  of  every  nature 
and  kind  a^painst  the  said  municipality:" — 
Hdd,  that  this  release  removed  all  possible  disqualification  of  the  defendant 
in  respect  to  any  claims  that  he  nad  against  the  corporation;  and  that  he 
was  not  disqualified  by  the  provision  of  sec.  53  (p)  of  the  Municipal  Act, 
R.S.O.  1914,  ch.  192.  that  a  person  having  an  interest  in  any  contract  with 
the  corporation  shall  not  be  eligible  to  be  elected  a  member  of  the  council 
or  be  entitled  to  sit  or  vote  therein. 

(2)  It  was  contended  that  the  defendant  was  disqualified  by  reason  of  the 
fact  that  he  was  indebted  to  the  corporation  for  moneys  belonging  to  it, 
which  he  had  improperly  received  from  the  corporation  during  the  years 
1918  and  1919,  when  his  teams  were  hired  by  the  road  commissioner  to 
work  on  the  roads  of  the  municipality  and  he  was  paid  therefor: — 

Hdd,  that  the  contract  was  not  void  but  voidable  at  the  option  of  the  cor- 
poration; and,  as  the  corporation  had  never  assumed  to  avoid  it,  but  had 
affirmed  it  by  payment,  and  it  had  now  become  fully  executed  by  the 
rendering  of  services  on  the  one  hand  and  pasonent  for  them  on  the  other, 
it  could  not  be  said  that  the  corporation  had  a  claim  against  the  defendtmt 
for  the  return  of  the  money  paid;  atid,  sembU,  the  effect  would  be  the 
same  if  the  contract  were  utterly  void. 

Section  53  of  the  Municipal  Act  is  exclusive,  and  a  person  is  ineligible  for 
office  only  if  he  comes  within  one  of  the  specmc  provisions  of  that  section. 

(3)  It  was  contended  that  the  defendant,  having  in  June,  1919,  voted  in  the 
ooimcil  for  a  by-law  authorising  the  borrowing  of  a  larger  sum  than  was 
permissible  under  sec.  319  of  the  Municipal  Act,  was  disqualified  from  hold- 
mg  any  municipal  office  for  two  years: — 

Held,  that  both  the  coimty  rate  and  the  school  taxes  formed  part  of  the 
ordinary  e?q)enditure  of  the  township  for  the  year  1918;  that  the  amount 
of  the  borrowing .  authorised  by  the  by-4aw  was  well  within  the  powers 
of  the  council;  and  no  penalty  was  incunred. 

Hdmes  v.  Town  ofOoderich  (1902),  5  O.L.R.  33,  distinguished. 

The  question  whether  the  penalty  had  been  incurred  must  be  disposed  of  on 
the  real  facts,  and  not  on  the  form  of  the  by-law. 

Re  Cartwright  and  Town  of  Napanee  (1910),  1  O.W.N.  502,  followed, 

Hdd,  also,  that  a  candidate  cannot  be  dediared  entitled  to  an  elective  office 
on  the  ground  of  his  opponent's  disqualification,  unless  the  qualification 
has  been  objected  to  at  tne  nomination,  so  that  the  electors  may  have  an 
opportunity  of  nominating  another  candidate. 

Regina  ex  rd.  Ford  v.  McRae  (1870),  5  P.R.  309,  followed. 

21 — 16  D.L.R. 


Nov.  4. 
Nov.  24. 
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An  application  on  behalf  of  Frederick  Dart,  of  the  Village  of 
Haliburton,  the  relator,  for  a  declaration  that  W.  R.  Curry,  the 
defendant,  who  was  on  the  14th  July,  1919,  elected  Reeve  of  the 
Municipal  Corporation  of  the  United  TownshipB  of  Djrsart, 
Dudley,  Harcourt,  Guilford,  Harbum,  Bruton,  Havelock,  Eyre, 
and  Clyde,  was  not  duly  elected  and  had  no  right  to  hold  the  seat, 
because  at  the  time  of  the'  election  he  was  disqualified,  on  the 
following  grounds,  namely  :-^ 

(1)  That,  at  the  time  of  the  said  election,  he  had  claims  against 
the  municipality,  which  were  unsatisfied  and  had  not  been  properly 
released. 

(2)  That  he  was  indebted  to  the  mimicipality  for  moneys 
belonging  to  the  corporation  which  he  had  improperly  received 
from  the  corporation  during  the  years  1918  and  1919,  when  he 
acted  as  Reeve  of  the  municipality,  and  that  the  sail  money's,  at 
the  time  of  the  said  election,  had  not  been  repaid  by  him  to  the 
said  municipality. 

(3)  That  he,  when  Reeve  of  the  municipality,  and  on  or  about 
the  18th  June,  1919,  voted  for  and  signed,  as  such  Reeve,  a  by-law 
authorising  the  borrowing  from  the  Bank  of  Montreal  of  more 
than  90  per  cent,  of  the  ordinary  expenditure  for  the  next  preceding 
year,  to  meet  the  current  expenditure  of  the  corporation  for  the 
year  1919. 

And  for  a  declaration  that  the  relator  was  duly  elected  to  the 
position  of  Reeve  of  the  municipality  on  the  14th  July,  1919,  in 
the  place  and  stead  of  the  defendant,  the  electors  having  been 
warned  on  behalf  of  the  relator,  at  the  nomination  held  on  the  5th 
July,  1919,  for  the  said  election,  that  the  defendant  was  dis- 
qualified, and  any  votes  given  for  him  would  be  thrown  away. 


The  motion  was  heard  by  Mr.  J.  A.  C.  Cameron,  Master  in 
Chambers. 

Peter  White,  K.C.,  and  W.  H.  Lockhart  Gordon,  for  the  relator. 
R.  J.  McLaughlin  J  K.C.,  and  A.  M.  FuUon,  for  the  defendant- 
November  4.    The  Master: — ^As  to  the  first  ground,  that  the 
defendant,  at  the  time  of  the  election,  had  claims  against  the 
municipality,  which  were  unsatisfied  and  had  not  been  properly 
released,  it  appears  that  the  defendant  was  elected  Reeve  of  the 
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irunicipality  in  January,  1918,  and  again  in  January,  1919,  by     '^^^^*'*»- 
acclamation,   and  held  the  position  of  Reeve  until  about  the         ^^^^ 
23rd  June,  when  he  disclaixned  the  seat,  owing  to  proceedings  Rexexrel. 
having  been  taken  to  unseat  him  for  having  hired  teams  to  the  ^^^ 

municipality  and  received  pay  from  the  municipality  for  work  Curry. 
and  labour  performed  by  his  men  and  teams.  A  new  election 
was  ord^ied,  which  took  place  on  the  14th  July,  1919,  when  the 
defendant  was  again  dected.  After  the  defendant  disclaimed 
his  seat  as  Reeve  of  the  municipality,  a  meeting  of  the  council 
of  the  municipality  was  duly  held  on  the  25th  June,  1919.  At 
this  n*  eeting  the  municipality  settled  all  claimjs  which  the  defendant 
had  against  the  municipaUty,  and  subsequently,  on  the  3rd  July, 
1919,  the  defendant  gave  a  receipt  to  the  Treasurer  in  respect  to  the 
said  claims  as  follows: — 

"  Haliburton,  July  3rd,  1919. 

"  Received  from  the  Treasm^r  of  the  Township  of  Dysart  the 
sum  of  S48,  being  in  payment  of  sessional  allowance  and  all  other 
accoimts,  claims  and  demands,  of  every  nature  and  kind,  against 
the  said  municipality." 

There  is  no  doubt  that  one  of  the  purposes  for  which  this 
ireeting  was  called  was  to  have  a  settlement  between  the  defendant 
and  the  township  municipality.  I  think  the  release  given  by  the 
defendant  removed  aU  possible  disqualification  of  the  defend- 
ant in  respect  to  any  claims  that  he  had  against  the  corporation. 

It  was  further  alleged  by  the  relator  that  all  claims  were  not 
settled  upon  this  date.  It  was  also  alleged  by  coimsel  for  the 
relator  that  there  was  an  outstandiiig  account  in  connection  with 
the  soldiers'  monument.  The  defendant  was  notified  not  to  pro- 
ceed any  fiuiher  with  the  work  on' the  monument,  and,  if  the 
.councillors  proceeded  any  furth^  with  the  work,  they  woiild  be 
held  .  personally  responsible.  There  was  a  certain  amount  of 
levelling  up  to  do,  and  the  defendant  sent  his  teams  to  do  it.  He 
made  no  charge  for  this  work,  and  in  addition  gave  the  road  com- 
missioner his  personal  cheque  to  pay  for  an3rthing  further  that 
would  be  done  by  anybody  else  that  was  ,neoe8sary  to  straighten 
things  out  and  leave  them  in  a  safe  condition  around  the  monu- 
Boent. 

It  seems  clear  that  there  was  never  any  intention  on  the 
defiendant's  part  to  put  in  any  claim  for  work  on  the  moniunent 
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'     after  he  received  notice;  and,  in  any  event,  the  release  signed  by 

^^10        Ydxa  would  preclude  him  from  tnalnng  any  daiin  against  the 
Rex  Bx  BEL.  corporation. 

^^  It  was  alleged  by  counsel  for  the  relator  that  a  payment  of  $10 

CuKRY.  Yrs;^  made  to  the  defendant  by  Arthur  Batchelor,  mimidpal 
clerk,  and  that  this  amount  had  been  repaid  to  Batchelor  by  the 
township  corporation.  This  payment  was  explained  by  Mr. 
Batchelor  in  an  affidavit  in  which  he  stated  that  he  was  appointed 
clerk  to  the  revising  officer  for  the  Township  of  Dysart  in  connec- 
tion with  the  revision  of  the  voters'  lists,  and  it  was  one  of  his 
duties  as  such  to  post  up  notices  fixing  the  dates  of  appeals  against 
the  voters'  lists  in  different  polling  fi(ubdivisions  of  the  mimicipality. 
He  engaged  the  defendant,  who  carries  on  a  livery  business  at 
Haliburton,  to  drive  him  in  one  of  his  cars,  and  paid  the  defendant 
the  sum  of  SIO.  This  payment,  he  stated,  had  nothing  to  do  with 
township  matters,  and  h^  has  no  claim  against  the  township 
corporati9n  in  connection  'with  the  same.  The  evidence  shews 
that  a  charge  of  $10  was'  made  against  Batchelor  and  paid  by  him, 
and  that  he  has  no  claim  against  the  township  corporation  in 
connection  with  the  matter. ' 

I  think  it  is  quite  clear  that  the  defendant  is  not  disqualified 
by  reason  of  the  provision  of  sec.  53  of  the  Municipal  Act,  R.S.O. 
1014,  ch.  192,  which  provides  that  '^the«  following  shall  not  be 
eligible  to  be  elected  a  member  of  a  council  or  be  entitled  to  sit  or 
vote  therein:  .  .  .  (p)  a  person-  .  .  .  having  an  interest 
in  any  contract  with  the  corporation    .     .    .    ." 

As  to  the  second  ground,  that  the  defendant  is  disqualified  by 
reason  of  the  fact  that  he  was  indebted  to  the  municipality  for 
moneys  belonging  to  the  corporation,  which  he  improperly  received 
from  the  corporation  during  the  years  1918  and  1919,  when  his 
teams  were  hired  by  the  road  commissioner  to  work  on  the  roads  of 
the  municipality,  and  that  he  received  the  ordinary  rates  provided 
by  the  township  corporation,  counsel  for  the  relator  contended 
that  the  defendant  should  be  imseated  because  the  township 
corporation  has  a  claim  against  him  for  repayment  of  the  moneys 
that  were  paid  to  the  defendant  in  1918  and  in  1919  for  the  teams 
from  his  livery  that  worked  upon  the  roads.  Section  53,  above 
refened  to,  disqualifies  a  member  of  the  council  who  has  a  contract 
with  the  municipality  of  which  he  is  a  member;  and  sec.  54  pro^ 
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vides:  '*If  a  member  of  a  council  in  his  own  name  or  in  that  of  ^^"**'' 

another  and  alone  or  jointly  with  another  enters  into  a  contract        ^^^^ 
with  or  makes  a  purchase  from  or  a  sale  to  the  corporation,  the   Rbxexrel. 
contract,  purchase  or  sale  as  against  the  corporation  shall  be  void."        ^*^ 
The  effect  of  this  section  is  to  make  this  transaction  void  as      Curry. 
against  the  corporation,  though  binding  on  all  other  parties. 
It  is  void  by  statute,  and  any  member  of  a  council  who  makes  a 
contract  with  a  corporation,  and  is  paid  what  he  is  entitled  to 
receive  imder  it,  is  liable  in  an  action  to  compel  him  to  ref imd  what 
has  been  paid  to  him. 

It  was  contended  by  counsel  for  the  defendant  that  the  town- . 
ship  corporation  never  made  any  claim,  nor  ever  intended  to  make  / 
any  claim,  against  the  defendant  for  the  return  of  these  moneys. 
'  By  statute  the  contract  is  void,  and  the  claim  against  the  defendant 
is  outstanding,  and  is  liable  to  be  enforced  against  him  at  any 
time.  The  fact  that  he  has  received  money  in  contravention  of  the 
provisions  of  the  above  sections  of  the  Municipal  Act  disqualifies 
him  from  holding  a  seat  in  the  council  of  the  municipality. 

As  to  the  third  ground,  that  the  defendant  is  disqualified  by 
reason  of  the  fact  that  he,  when  Reeve  of  the  municipality  and  a 
member  of  the  council  of  the  municipality,  on  or  about  the  18th 
June,  1919,  voted  for  and  signed,  as  such  Reeve,  a  by-law  authorising 
the  boiTowing  from  the  Bank  of  Montreal  of  more  than  90  per 
cent,  of  the  ordinary  expenditure  for  the  next  preceding  year,  to 
mBbt  the  current  ordinary  expenditure  of  the  corporation  for  the 
year  1919,  it  appears  that  on  the  18th  June,  1919,  the  council 
of  the  municipality  passed  a  by-law  authorising  the  Reeve  and 
Treasurer  to  borrow  from  the  Bank  of  Montreal  an  amount  not 
exceeding  $13,500  to  meet  the  current  ordinary  expenditure  of  the 
corporation,  as  permitted  by  sec.  319  of  the  Municipal  Act. 
The  by-law  was  prepared  by  the  clerk  of  the  corporation^  who  ' 
informed  the  defendant  that  $13,500  was  less  than  90  per  cent, 
of  the  current  ordioary  expenditure  of  the  corporation  for  the  year 
1918.  The  clerk  of  the  corporation,  in  preparing  the  by-law,  used 
an  old  form  that  he  obtained  from  the  Bank  of  Montreal.  The 
by-law  was  passed  with  the  wrong  figures  inserted,  but  was 
subsequently  amended  by  resolution  passed  by  the  council  on 
the  18tb  August,  1919,  and  in  the  amended  by*law  the  sum  was 
reduced  from  $13,500  to  $13,000.    The  total  expenditure  of  the 
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TheMwter.     ^ixmicipality  in  1918  amounted  to  $32,046.89.    the  county  rate 
^^^^        payable  to  the  county  corporation  amounted  to  $6,442.87.    It  18 
Rex  «x  rbl.  quite  evident  that  the  recitsd  in  the  original  by-l^iw  passed  on  the 
^^'^        18th  June,  1919,  and  the  recital  in  the  amending  by4aw  passed 
CuRBT.       on  the  18th  August,  1919,  are  incorrect.    Taking  the  total  expendi- 
ture of  the  municipaUty,  and  making  all  proper  deductions  for 
extraordinary  expenditure  during  the  year  1918,  there  would  stiH 
be  left  an  amount  much  in  excess  of  the  amoimt  required  to  validate 
the  by-law.    It  is  quite  clear  from  the  evidence  that  the  council 
of  the  municipality  did  not  exceed  the  borrowing  powers  conferred 
upon  it  by  sec.  319  of  the  Municipal  Act. 

The  cases  cited  on  the  argument  of  Holmes  v.  Town  of  Goderich 
(1902),  5  O.L.R.  33,  Rex  ex  rel  Moore  v.  HamiU  (1904),  7  O.L.R. 
600,  and  other  similar  cases,  were  all  decided  under  the  old  Muni- 
cipal Act,  R.S.O.  1897,  ch.  223,  sec.  435,  and  are  not  applicable. 
By  sec.  435  the  council  of  any  municipality  may  by  by-law 
authorise  the  head,  or  acting  head,  with  the  treasurer  thereof,  to 
borrow  from  any  person  or  bank  such  sums  as  the  council  deem 
necessary  to  meet  the  then  current  expenditure  of  the  corporation, 
imtil  such  time  as  the  taxes  levied  therefor  can  be  collected.  The 
borrowing  power  was  limited  by  BubH9ec.  2  of  this  section  to  80 
.  per  cent.  By  sub-sec.  4  of  this  section,  the  council  had  similar 
borrowing  powers,  with  regard  to  moneys,  required  by  the  trustees 
of  any  public  school  within  the  municipality  or  by  the  trustees  of  a 
high  school  district,  provided  that  the  sums  of  money  borro^ffed 
did  not  exceed  the  estimates  submitted  by  the  public  or  high 
school  trustees.  Apparently,  imder  sec.  435,  it  would  be  necessary 
to  prepare  separate  by-laws.  By  the  present  section — sec.  319 
of  R.S.O.  1914,  ch.  192— sec.  435  of  the  old  Act  has  been  amended, 
and  the  council  now  is  authorised  to  borrow  such  sums  as  the  coimcil 
may  deem  necessary  to  meet  the  current  ordinary  expenditure  of 
the  corporation  and  the  simi  required  to  be  raised  in  the  current 
year  for  public  and  high  school  purposes  until  the  taxes  are 
collected. 

I  am  quite  clear  that  the  council  of  the  municipaUty,  in  passio^ 
the  by-law  on  the  18th  June,  1919,  authorising  the  borrowing  of 
$13,500,  did  not  exceed  90  per  cent,  of  the  amount  of  ihe  ordinary- 
expenditure  for  the  next  preceding  year.  It  is  quite  clear  that  the 
recitals  in  the  amending  by-law  are  inaccurate.    But  this  would 
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not  render  the  by-law  inv«^lid,  nor  would  it  make  the  council,  or  any     ^^  ^^»»^' 
member  of  the  council,  liable  to  be  disqualified  under  sub-sec.         ^^^^ 
3  of  sec.  319,  which  states  that  if  the  council  authorises  the  Rexsxrkl. 
bono  wing  of  any  larger  sum  than  90  per  cent.,  every  member  ^^^ 

who  votes  therefor  shall  be  disqualified  from  holding  any  mimi-      Curry. 
dpal  ofi&oe  for  two  years. 

The  rdator  also  asked  for  a  declaration  that  he  was  duly 
elected  to  the  position  of  Reeve  of  the  municipality,  in  the  place 
and  stead  of  the  defendant,  on  the  ground  that  the  electors  were 
warned  on  behalf  of  the  relator,  ^t  the  nomination  held  on  the 
5th  July,  1919,  for  the  said  election,  that  the  defendant  was 
disqualified,  and  that  any  votes  given  for  him  would  be  thrown 
away.  I  am  satisfied  that  during  the  hour  fixed  for  nominations 
no  statement  was  made  by  the  relatbr,  or  any  other  person  on  his 
behalf,  that  the  qualifications  of  the  defendant  were  objected  to. 
The  evidence  shews  that,  after  the  hour  for  receiving  nominations 
had  expired,  there  was  a  meeting  of  the  electors,  at  which  meeting 
Mr.  W.  H.  Lockhart  Gordon  spoke  on  behalf  of  the  relator,  and 
said  that  the  defendant  was  disqualified  by  reason  of  having 
"hired  teams  to  the  municipality,"  and  also  was  disqualified  by 
reason  of  the  alleged  irregularity  in  by-law  mmxber  613,  passed 
on  the  18th  June,  1919.  The  fact  of  the  defendant's  disqualifica- 
tion was  also  advertised  by  posters  throughout  the  mimicipality. 
It  18  well  settled,  however,  that  any  objection  to  the  defendant's 
qualification  should  have  been  made  at  the  nomination,  and  before 
ihe  time  for  nominating  candidates  had  expired.  In  this  case  no 
objection  was  made  until  the  nomination  proceedings  were  closed. 
.In  RegiiM  ex  rel  Ford  v.  McRae  (1870),  5  P.R.  309,  it  was  held 
that  in  order  to  entitle  a  candidate  to  the  seat  claimed  by  him 
on  the  ground  of  his  opponent's  disqualification,  it  must  be  shewn 
that  the  qualification  was  objected  to  at  the  nomincEtion,  so  that 
the  electors  might  have  the  opportxmity  of  nominating  another 
candidate. 

There  will  be  an  order  declaring  the  defendant  disqualified  on 
the  groimd  that  the  defendant  was  indebted  to  the  municipality 
for  mone}^  belonging  to  the  corporation  which  he  had  improperly 
received  from  the  corporation  during  the  years  1918  and  1919, 
when  he  acted  as  Reeve  of  the  said  municipality,  and  that  the 
said^oneys  at  the  time  of  the  said  election  had  not  been  repaid  by 


Digitized  by 


Google 


804  ONtARIO  LAW  REPORTS.      ^     ,  [voi-. 


Tbellaal^. 


him  to  the  said  municipality.    Otherwise  the  application  will  be 
^^^^        dismissed.    There  should  be  no  costs  to  either  party. 
Rex  ex  bel.        The  defendant  and  the  relator  both  appealed  from  the  order 
^^'^       of  tfce  Master. 


CukBT. 


November  14.  The  appeals  were  heard  by  Masten,  J.,  in 
Chambers. 

R.  J.  McLaughlin,  K.C.,  and  A.  M.  FuUon,  {or  the  defendant. 
Peter  White,  K.C.,  and  H.  C.  Fowler,  for  the  relator. 

■  I 
November  24.    Mabten,  J: — ^Appeal  by  the  defendant  from 

an  order  of  the  Master  in  Chambers,  dated  the  4th  November, 

1919,  unseating  the  defendant  as  Reeve,  and  crossrappeal.by  the 

relator. 

In  the  original  notice  of  motion,  launching  the  proceeding,  the 
application  was  based  on  the  folloiving  grounds: — 

''  (1)  That  the  above  naired  defendant,  at  the  time  of  the  said 
election,  had  claims  against  the  mimicipality,  which  were  unsatis- 
fied and  had  not  been  properly  released. 

"(2)  That  the  said  defendant  was  indebted  to  the  said  muni- 
cipality for  moneys  belonging  to  the  said  corporation  which  he  had 
improperly  received  from  the  said  corporation  during  the  years 
1918  and  1919,  when  he  acted  as  Reeve  of  the  said  mimicipality, 
and  that  the  said  moneys,  at  the  time  of  the  said  election,  had  not 
been  repaid  by  him  to  the  said  municipality. 

"  (3)  That  the  said  defendant,  when  Reeve  of  the  said  muni- 
cipality, and  on  or  about  the  18th  Jime,  1919,  voted  for  and  signed, 
as  such  Reeve,  a  by-law  authorising  the  borrowing  fir>m  the  . 
Bank  of  Montreal  of  more  than  90  per  cent,  of  the  ordinary 
expenditure  for  the  next  precediog  year,  to  meet  the  current 
expenditure  of  the  corporation  for  the  year  1919." 

And  the  relator  also  claimed  the  seat,  pursuant  to  the  pro- 
visions of  the  Municipal  Act. 

The  Master  unseated  the  defendant  on  the  second  ground, 
dismissed  the  application  as  regarded  the  first  and  third  grounds, 
and  refused  to  award  the  seat  to  the  relator. 

The  defendant  appeals  against  the  Master's  finding  unseating 
him  on  the  second  ground,  and  the  relator  appeals  against  the 
decision  of  the  Master  on  the  first  and  third  grounds.    On  the 
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hearing  the  relator  abandonied  his  appeal  against  the  Master's  **"'  ' 

disallowance  of  his  (the  relator's)  claim  to  the  office  of  Reeve.  ^^^^ 

In  the  notice  of  appeal  on  behalf  of  the  defendant  the  following  Rbx  ex  rel. 
grounds  are  stated: —  •  ^^ 

''(1)  That  the  learned  Master  erred  in  holding  that  the  said  Cubby. 
W.  R.  Curry  was  indebted  to  the  Ck)rporation  of  the  United 
Townships  of  Dysart,  Dudley,  Harcourt,  Guilford,  Harbum, 
Bruton,  Havelock,  Eyre,  and  Clyde,  by  reason  of  the  said  W.  R. 
Curry,  during  the  previous  term  of  ofl^ce,  having  permitted  the 
street  commissioner  of  the  said  municipal  corporation  to  hire 
his  men  and  teams  for  work  on  the  streets  of  the  said  corporation, 
and  having  been  paid  therefor  at  the  standard  rate  authorised  by 
the  said  corporation. 

^'(2)  And,  if  the  hiring  of  such  teams  constituted  an  illegal  or 
void  contract,  the  money  paid  thereunder  could  not  be  recovered 
aft^  the  contract  had  been  executed,  the  corporation  having 
received  and  accepted  the  full  consideration  thereof,  and  it  being 
impossible  to  put  the  parties  in  staiu  quo, 

"(3)  That  such  contract  Was  void,  as  held  by  the  Master, 
only  at  the  option  of  the  corporation,  and  such  corporation  had 
never  avoided  it,  but  had  affirmed  it." 

In  the  cross-appeal,  on  behalf  of  the  relator,  his  grounds  are 
stated  as  follows: — 

''That  the  learned  Master  erred  in  holding  that  the  said 
defendant,  W.  R.  Curry,  at  the  time  of  the  election  referred  to 
in  the  said  judgment,  was  not  disqualified: — 

"(a)  In  consequence  of  the  claim  he  had  ag^dnst  the  muni- 
cipality, referred  to  in  the  first  paragraph  of  the  notice  of  motion 
herein,  which  had  not  been  properly  released. 

''(b)  In  consequence  of  his  having,  as  stated  in  the  second 
paragraph  of  the  notice  of  motion,  when  Reeve  of  the  said  mimi- 
cipality  and  a  member  of  the  council  of  the  said  municipality, 
and  on  or  about  the  18th  June,  1919,  voted  for  and  signed,  as  such 
Reeve,  a  by-law  authorising  the  borrowing  from  the  Bank  of 
Montreal  of  more  than  90  per  cent,  of  the  ordinary  expenditure  for 
the  precedipg  year,  to  meet  the  current  ordinary  expenditure  of 
the  corporation  for  the  year  1919." 

Dealing  with  the  first  ground  of  the  cross-appeal  of  the  relator, 
I  agree  with  the  finding  of  the  Master  on  the  facts  and  with  his 
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' !  '      conclusioii  in  law,  and  hold  that  the  defendant^  at  the  time  of  his 

^^^^        nomination,  and  at  the  time  of  his  election,  had  no  claim  against 
Rexexrel.  the  mimicipality. 

^^^  Dealing  now  with  the  second  groimd  of  the  cross-appeal, 

CiTBRY.  namely,  that  the  defendant,  in  June,  1919,  voted  for  by-law  613, 
authorising  the  borrowing  of  a  larger  simi  than  is  penniasible 
under  sec.  319  of  the  MimicipaJ  Act,  and  so  has  become  dis- 
qualified from  holding  any  municipal  office  for  two  years:  I 
agree  with  and  adopt  the  reasoning  of  the  learned  Master. 

While  the  recitals  of  the  by-law  are  defective  and  irregular, 
having  regard  to  the  existing  provisions  of  the  statute,  the  question 
whether  the  defendant  has  incurred  the  penalty  imposed  by 
sub-sec.  3  of  sec.  319  must,  I  think,  be  disposed  of  on  the  real 
facts,  and  not  on  the  form  of  the  by-law:  Re  Cartwright  and  Town 
of  Napanee  (1910),  1  O.W.N.  502.  The  provision  of  the  Muni- 
c^al  Act  specifying  the  amoimt  the  township  might  borrow  for 
current  expenditure  is  sec.  319,  subnsec.  2,  which  readi^  as  follows: — 

"(2)  The  amount  so  borrowed  and  outstanding  shall  not  at 
any  time  exceed  in  the  case  of  a  county  the  amount  required  to 
be  provided  for  by  the  county  rate  for  the  current  year,  and  in  the 
case  of  a  local  municipality  the  following  percentages  of  its 
ordinary  expenditure  for  the  next  preceding  year,  together  with 
the  amoimt  required  to  be  raised  for  High  and  Public  school 
purposes  for  the  current  year; 

"(o)  In  the  case  of  a  town,  village  or  township,  any  part  of 
which  is  situate  within  2  miles  of  a  city  having  a  population  of 
not  less  than  100,000—80  per  cent.; 

"  (6)  In  the  case  of  a  city  and  of  any  other  town,  village  or 
township — 90  per  cent." 

This  differs  essentially  from  the  law  in  force  when  Holmes  v. 
Toum  of  Goderich,  5  O.L.R.  33,  was  decided;  and  that  decision 
does  not,  in  my  opinion,  govern  the  present  case. 

I  think  there  is  now  no  necessity  for  a  separate  by-law  with 
regard  to  moneys  required  for  public  school  purposes,  and  the 
sum  to  be  borrowed  depends  not  on  the  estimates  for  the  current 
year  but  on  the  ordinary  expenditure  of  the  next  preceding  year. 

I  am  of  opinion  thdt  both  the  county  rate  and  the  school 
taxes  formed  part  of  the  ordinary  expenditure  of  the  township 
for  the  year  1918. 
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If  these  two  items  did  form  J)art  of  the  ordinary  expenditm^  of      ""^'  '* 
1918,  the  amount  of  the  borrowing  authorised  by  the  by-law  was         ^^^^ 
well  within  the  powers  of  the  coimcil,  and  no  penalty  was  inciured.  Rex  ex  rel. 
The  cross-appeal  is  therefore  dismissed-  *  •  ^^^ 

There  remains  for  consideration  the  appeal  of  the  defendant  Curry. 
from  the  order  of  the  Master  unseating  the  defendant,  on  the 
footing  that  the  township  corporation  has  a  claim  against  him  for 
repayment  of  the  moneys  paid  to  him  by  the  township  corporation 
in  1918  and  in  1919,  for  &e  use  of  the  teams  from  his  livery  working 
on  the  roads  of  the  township. 

I  have  referred  to  all  the  cases  cited  to  me  by  coimseli 
but  no  good  purpose  would  be  served  by  reviewing  them. 
Many  of  them  do  not  bear  on  the  present  situation,  because  our 
statute  differs  so  materially  from  the  statutes  of  other  Provinces, 
and  from  the  earlier  Municipal   Acts  of  this  Province. 

The  conclusions  at  which  I  have  arrived  may  be  stated  Very 
briefly. '  Where,  as  here,  the  contract  is  to  become  void  at  the  option 
of  one  only  of  the  parties,  but  is  binding  upon  the  other,  it  is 
manifest  that  it  is  not  a  prohibited  contract,  but  a  contract 
voidable  at  the  option  of  the  party  in  whose  favour  that  provision 

I  is  made  by  the  statute.    It  is,  in  my  opinion,  a  contract  which 

'  the  parties  may  make,  but  which  the  corporation  has  the  right  to 

repudiate  at  any  time  before  it  is  executed. 

In  the  present  case  the  corporation  has  never  assumed  to  avoid 

I  the  contract,  but  on  the  contrary  has  affirmed  it  by  payment,  and 

it  has  now  become  fully  executed  by  the  rendering  of  services  on 

I  the  one  hand  and  payment  for  them  on  the  other.     It  is  now 

I  impossible  to  restore  the  parties  to  their  original  position,  and  the 

I  right  of  the  corporation  to  rescind  has  been  lost. 

I  Neverhaving  been  avoided,  and  now.  having  been  fully  executed, 

no  right  of  action  can,  in  my  opinion,  arise  out  of  it. 

But,  assuming  that  the  contract  was  utterly  void  and  pro- 

I  hibited  by  the  statute,  I  should  still  feel  great  hesitation  in  holding 

that  any  right  of  action  existed  on  the  part  of  the  corporation  for 
recovery  back  of  the  amount  paid  to  the  defendant;  or  that,  under 

I  the  circumstances  here  existing,  the   Coiui»   would  lend  their 

aid  to  a  recovery  b^ck  from  the  defendant  of  the  moneys  in 
question;  or  that  any  right  of  action  on  the  part  of  the  corporation 
against  the  respondent  now  exists. 
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One  phase  of  the  argiun^t  advanced  by  the  relator  was  that 
^^^^        the  defendant,  at  the  time  of  his  nomination,  occupied  a  fiduciary 
Rexsxrel.  relation8h4>  to  the  municipal  corporation;  that  the  municipal 
^^       corporation  was  entitled  now  to  repudiate  and  declare  void  the 
OvvRY,      transactions  which  occurred  between  the  defendant  and  itself  in 
the  years  1918  and  1919,  and  to  recover  back  from  the  defendant 
'    all  mone3n3  paid  by  the  corporation  to  him  .for  the  services  of  his 
teams,  as  for  breach  of  trust,  and  that  such  a  right  of  action  or 
claim  on  the  part  of  the  municipality  against  the  defendant 
oonstitiUes  a  contract  within  the  meaning  of  sec.  53,  clause  (p),  of 
the  Municipal  Act.    Even  assuming  that  there  were  a  debt  and  a 
,  right  of  action,  I  am  wholly  unable  to  understand  how  such  a 
debt  constitutes  an  existing  contract  within  the  meanii^  of  the 
statute.    So  to  hold  would  seem  to  me  to  be  an  utter  miscon- 
ception of  the  fundamental  meaning  of  the  term  "contract.^' 
See  the  analysis  of  '' contract"  in  Anson's  Principles  of  the  English 
X^w  of  Contract,  14th  ed.,  pp.  1-10. 

With  regard  to  the  construction  to  be  placed  upon  sec.  53  of 
the  Municipal  Act,  I  think  it  is  exclusive,  and  that  the  defendant* 
can  only  be  unseated  if  he  comes  within  one  of  the  specific  pro- 
visions of  that  section.  The  maxim  '^expressio  unius  exdusio 
alierius''  applies,  and  displaces  any  general  principle  such  as  that, 
because  a  candidate  has  some  special  interest  in  the  affairs  of  the 
corporation,  he  is  ineligible  for  election  because  his  special  interest 
might  conflict  with  his  duty  if  he  were  elected.  That,  I  take  it, 
is  not  the  true  principle,  but  the  Legislature  has  taken  upon  itself 
the  burden  of  determining  what  relationships  shall  exclude  a 
would-be  candidate  from  the  right  to  be  elected.  In  the  present 
case — even  assuming  that  there  was  an  effective  right  of  action 
such  as  is  contended  for  by  the  relator — I  am  of  opinion  that  it 
does  not  come  within  any  of  the  cases  enumerated  in  sec.  53. 

The  result  is,  that  the  appeal  of  the  defendant  succeeds,  and 
the  order  of  the  Master  must  be  reversed  on  this  ground.  Costs 
here  and  below  to  follow  the  event. 
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(IN  CHAMBERS.] 

Hamilton  v.  Quaker  Oats  Co. 

DtBoooery — Examination  of  Officer  of  Def&ndatU  Company — Action  for  Nuisance 
—Queetione  Direded  to  Ad  of  Company  since  Action  Brought — Irreievance 
--''Touching  the  Matters  in  Question" —Rules  $60,  Si7,  SS9. 

Rule  327  entitles  a  party  to  examine  the  other,  or  the  officer  of  the  other  if 

that  other  be  a  >corporationy  "touching  the  matters  in  question''  in  the 

action.    That  does  not  mean  that  all  (questions  which-  may  be  asked  at 

a  trial  must  be  answered  upon  the  exammation  for  discovery. 
Kennedy  v.  Dodson,  [1895]  1  Ch.  334,  followed. 
Rule  339  refers  to  the  manner  and  order  of  examination,  not  to  the  questions 

which  may  be  properly  put. 
Whether  a  question  may  properly  be  put  depend  upon  whether  the  answer 

will  prove  or  help  to  prove  some  issue  which  arises  in  the  action — evidence 

"touching  the  matters  in  question." 
In  an  action  for  damage  for  injurv  to  the  health  and  propertv  of  the  plaintiff, 

occasioned  by  smoke^ameUs,  dust,  and  noise  from  the  defendants'  factory. 

the  issues  were:  (1)  Was  the  factory  a  nuisance  as  against  the  plaintiff r 

(2)  If  so,  what  are  the  damages  to  be  awarded? 
Hdd,  that,  upon  the  examination  for  discovery  of  an  officer  of  the  defendants, 

auestions  as  to  the  placing  of  outside  windows  upon  the  factory,  and  as  to 
tie  effect  thereof,  were  irrelevant,  unless  limited  to  the  period  before  action 
— the  sub&equent  placing  of  outside  windows  and  the  dSTect  would  not  prove 
nuisance  at 'the  teste  of  the  writ  of  summons,  nor  would  the  evidence  be 
admissible  to  prove  the  belief  of  the  defendants  that  their  plant  was  defec- 
tive. The  nuisance  alleged  Was  one  existing  at  \the  time  or  the  teste  of  the 
writ. 
Rule  260  exi^ained. 

An  appeal  by  the  defendants  from  an  order  of  the  Local 
Judge  at  Peterborough  requiring  Robert  W.  Cormack,  who  was 
examined  for  discovery  as  an  officer  of  the  defendants,  an  incor- 
porated company,  to  attend  for  re-examination  and  answer  ques- 
tions which  he  declined  to  answer  upon  his  original  examination. 

November  25.  The  appeal  was  heard  by  Riddell,  J.,  in 
Chambers. 

F.  D.  Kerr,  for  the  defendants. 
'    Daniel  O'ConneU,  for  the  plaintiff. 

November  26.  Riddell,  J.: — ^This  is  an  action  for  damages 
for  injury  to  the  health  and  property  of  the  plaintiff,  occasioned 
by  smoke,  smells,  dust,  and  noise  from  the  defendants*  factory 
in  Peterborough;  the  defendants  plead  that  they  have  the  right 
by  prescription  to  operate  their  factory  as  they  do,  that 
th^  are  operating  it  in  a  reasonable  and  proper  mianner  in  the 


Digitized  by 


Google 


310 


ONTARIO  LAW  REPORTS. 


[vol. 


Riddell.J. 
1919 

Hamilton 

V. 

Quaker 
Oats  Co. 


ordinary  course  of  business,  an4  that  they  do  not  cause  such 
dairage  to  the  plaintiff  or  her  property  as  to  amount  to  a  nuisance 
— they  ple^  specially  that  they  have  employed  a3l  the  modem 
n^ethods  and  are  taking  all  reasonable  and  proper  precautions 
to  prevent  noise  and  the  escape  of  dust,  smoke^  or  smell;  and  the 
plaintiff  replies  with  what  is  in  substance  a  joinder  of  issue. 

The  superintendent  of  the  defendants'  plant  was  examined 
for  discovery — on  his  being  asked  certain  questions,  objection 
was  taken,  and  the  following  occurred: — 

"13.  Q.  If  outside  windows  were  placed  on  your  6th  storey, 
that  would,  I  suppose,  to  some  extent,  reduce  those  sounds? 
A.  I  think  so — it  might.- 

"132.  Q.  It  would  be  very  likely  to?  A.  Yes,  you  would 
think  it  would. 

"133.  Q.  Has  that  been  tried? 

"Mr.  I^rr  (counsel  for  the  defendants):    When? 

"Mr.  Gordon  (counsel  for  the  plaintiff):  Any  time  between 
the  beginning  of  the  world  and  the  year  1920. 

"Mr.  Kerr:  We  are  content  to  give  you  any  information  we 
have  prior  to  the  action  threatened;  but  anything  that  was  done 
since  was  done  for  the  preparation  of  trial. 

"134.  Q.  Has  that  been  tried  on  the  flour-milling  part — 
outside  windows?    A.  On  the  flour-milling? 

"135.  Q.  That  is  where  these  puffing  operations  take  place? 

"Mr.  Kerr:   Prior  to  the  threatened  action  or  since? 

"136.  Q.  Has  it? 

"Mr.  Kerr:  If  it  is  prior  to  the  threatened  action,  Mr.  Cormack 
will  answer  any  question — subsequent,  he  won't. 

"137.  Q.  Has  the  Quaker  Oats  Company  placed  any  outside 
windows  outside  the  part  of  the  plant  that  is  used  for  puffing 
operations?    A.  In  every  building? 

"138.  Q.  In  that  part  of  the  plant  where  puffing  operations 
are  taking  place? 

"Mr.  Kerr:  If  the  question  is  confined  to  prior  to  the  action 
threatened,  I  have  no  objection  to  Mr.  Cormack  answering. 

"Mr.  Gordon:  I  would  ask  for  a  ruling,  Mr.  Sherry  (the 
special  examiner). 

"Mr.  Sherry:  I  rule  in  favour  of  the  question — ^that  the 
question  should  be  answered. 
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"Mr.  Kerr>  I  advise  my  client  that  if  the  question  is  confined 
to  something  done  or  omitted  to  be  done  prior  to  action  threatened, 
he  is  to  be  prepared  to  answer.  Mr.  Gordon  was  asked  or  is 
asked  to  put  it  straight  on  the  record — 'prior  to  action  or  subsequent 
to  action' — i^o  arrive  at  a  result. 

''Mr.  Gordon  has  not  put  the  question  in  that  shape. 

"Mr.  Sherry:    I  have  ruled  in  favour  of  the.  question. 

"Witness  declines  to  answer  the  question  on  advice  of  couoisel, 
because  it  covers  a  time  down  to  the  present  and  subsequent 
to  action  brought. 

"Counsers  objection  does  not  apply  to  any  time  prior  to  action 
brought. 

"139.  Q.  You  decline  to  answer  that  question?  A.  On  advice 
of  coimsel." 

The  Local  Judge  at  Peterborough  ordered  that  questions  Nos. 
134,  135,  136,  137,  and  138  be  answered;  and  the  defendants  now 
appeal. 

Rule  327  entitles  a  party  to  examine  the  other,  or  the  oflBcer 
of  the  other  if  that  other  be  a  corporation,  "touching  the  matters 
in  question' '  in  the  action.  That  does  not  mean  that  all  questions 
which  may  be  asked  at  a  trial  must  be  answered  upon  the  examina- 
tion for  discovery:    Kennedy  v.  Dodeon,  [1895]  1  Ch.  334. 

Rule  339*  Ad&&  not  mean  that ;  it  refers  to  the  manner  and  order 
of  examination,  etc.,  not  to  the  questions  which  may  be  properly 
put.  The  one  test  is,  will  the  answer  to  the  question  prove 
or  help  to  prove  some  issue  which  arises  in  the  action — evidence 
"touching  the  matters  in  question?" 

Li  the  present  case  there  are  two  issues — ^not  to  speak  of  the 
alleged  prescriptive  right — ^viz.:  (1)  Was  the  defendants'  factory 
a  nuisance  as  against  the  plaintiff?  And  (2)  if  so,  what  are  the 
damages  to  be  awarded? 

The  first  question  is  in  regard  to  a  nuisancje,  not  at  the  time 
of  the  tml,  but  at  the  time  of  the  teste  of  the  writ. 

It  is  quite  true  that  "damages  in  respect  of  any  continuing 
cause  of  action  shall  be  assessed  down  to  the  time  of  assessment" 
(Rule  260) ;  but  this  is  only  where  there  was  a  cause  of  action 
when  the  writ  was  issued,  not  a  cause  of  action  arising  thereafter. 

*330.  Any  person  examined  shall  be  subject  to  cross-examination  and 
le-examination;  and  the  examination,  cross-examination  and  re-examination 
shall  be  conducted  as  nearly  as  may  be  as  at  a  trial. 
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The  subsequent  i^iacing  of  outside  windows  an4  the  effect 
would  not  prove  nuisance  at  the  teste  of  the  writ.  Nor  would  the 
evidence  be  admissible  to  prove  the  belief  of  the  defendants  that 
their  plant  was  defective — ^that  in  an  action, of  nuisance  is  wholly 
ixmnaterial  either  on  the  question  of  nuisance  or  on  that  of  the- 
quantum  of  damages. 

It  has  been  urged  that  the  evidence  sought  would  assist  the 
plaintiff  in  sielecting  her  remedy — damages  or  injunction.  I  am 
wholly  unable  to  see  how.  Damages  or  injimction  depends  on 
the  damage  done,  its  kind  and  amount,  not  on  the  means  taken 
to  avoid  a  nuisance. 

The  questions,  in  my  view,  are  wholly  irrelevant,  and  the 
appeal  must  be  allowed.  Costs  throughout  to  the  defendants 
in  any  event. 


1919 

Sept.  30. 
Nov.  28. 


[APPELLATE  DIVISION.] 
Braog  V.  Oram. 

Costa — Scale  of  Coats — Rule  $49 — Action  Brought  in  Supreme  Court  of  Ontario 
—Cause  of  Action— Obstruction  of  Highway — Nuisance — Remedy — 
^Damages — Injunction — Jurisdiction  of  County  Courts — County  Courts 
Act,  R,S.O.  1914,  ch.  69,  sees.  2t  {!)  (b),  i8. 

The  plaintiff,  the  owner  of  certain  lots  laid  out  upon  a  subdivision  plan, 
complaining  that  the  defendants,  who  owned  most  of  the  other  lots,  haa 
obstructed  the  streets  laid  out  upon  the  plan  and  interfered  with  the  plain- 
tiff's access  to  his  lots,  thereby  creating  a  nuisance,  brought  this  action  in 
the  Supreme  Court  of  Ontario  for  an  injunction  and  damages.  Both 
parties  asserted  that  these  streets  were  highways.  At  the  trial  judgment 
was  given  in  favour  of  the  plaintiff,  enjoinine  the  defendants  from  ploughing 
up  or  otherwise  obstructing  the  streets,  and  directing  that  the  defendants 
should  pay  the  plaintiff's  costs  of  the  action: — 

Held,  that  the  action  was  a  personal  one,  for  damages  for  an  obstruction  to 
a  highwa^r  and  for  the  abatement  of  the  nuisanoe  caused  by  the  obstruction, 
and  so  might  have  been  brought  in  a  County  Court:  County  Courts  Act, 
R.S.O.  1914,  ch.  69,  sec.  22  (1)  (W. 

By  virtue  of  sec.  28  of  that  Act.  a  County  Court  can  grant  all  appropriate 
remedies  in  any  action  where  tne  cause  of  action  is  within  its  jurisoiction. 

Martin  v.  Bannister  (1879),  4  Q.B.D.  491,  and  Stiles  v.  Eodestons,  [1903] 
1  K.B.  544,  foUowed. 

The  plaintiff's  costs  should  therefore  be  taxed  on  the  County  Court  scale, 
ana  the  defendants  should  have  the  usual  set-off  under  Rule  649. 

Order  of  Stjthebland,  J.,  affirming  the  ruling  of  the  Taxing  Officer  that  the 
costs  should  be  taxed  on  the  Supreme  Court  scale,  reversed. 


An  appeal  by  the  defendants  from  the  ruling  of  the  principal . 
Taxing  Officer  that  the  plaintiff's  costs  of  this  action^  which  was 
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brought  in  the  Supreme  Court  of  Ontario,  should  be  taxed  on  the         ^^^^ 
scale  of  that  Court.  Brago 


September  19.  The  appeal  was  heard  by  Sutherland, 
J.,  in  Chambers. 

W.  E.  Raney,  K.C.,  for  the  defendants. 
J,  M.  FerguBony  for  the  plaintiff. 

September  30.  Sutherland,  J.: — ^The  plaintiff  brought  this 
action  for  an  injunction  against  the  defendants  to  restrain  them 
from  blocking,  ploughing  up,  sowing  grain  upon,  or  in  any  other 
way  interfering  with  the  use  of  certain  streets,  and  for  a  mandatory* 
injunction  requiring  them  to  restore  the  said  streets  to  the  con- 
dition in  which  they  were  prior  to  the  defendants  taking  possession 
thereof,  and  for  damages  for  the  loss  sustained  by  the  plaintiff 
by  reason  of  the  blocking  of  the  streets. 

In  his  statement  of  claim  the  plaintiff  alleges  that  he  is  the  ovmer 
of  lots  663  to  688  inchisive,  and  lots  778  to  803  inclusive,  according 
to  a  plan  of  subdivision  of  the  west  part  of  lot  67,  concession  1, 
west  of  Yonge  street,  registered  as  No.  133  in  the  registry  office 
for  the  north  riding  of  the  county  of  York,  and  that  the  defendants 
have  closed  the  said  streets  shewn  on  the  plan  and  interfered 
with  his  use  thereof,  by  ploughing  up  the  same*  and  sowing  grain 
thereon  and  making  the  same  impassable,  ' 'thereby  stopping  the 
use  of  the  said  streets  by  the  plaintiff  and  his  tenants  in  going 
to  and  from  the  premises  owned  by  him." 

The  judgment  disposing,  of  the  action  provides  ''that  the 
defendants,  their  servants,  agents,  and  workmen,  be  and  they  are 
hereby  perpetually,  restrained  from  ploughing  up  or  otherwise 
obstructing  those  parts  of  Madison  avenue  and  Laurier  avenue 
lying  between  Bathurst  street  and  the  east  limit  of  Hastings 
sbreet,  and  those  parts  of  Main  street  and  Hastings  street  lying 
between  the  south  limit  of  Laurier  avenue  and  the  north  limit 
of  Madison  avenue,  as  shewn  on  plan  No.  133,"  and  that  the 
defendants  should  pay  to  the  plaintiff  his  costs  of  the  action. 

Upon  the  taxation  of  the  plaintiff's  bill  of  costs,  rendered 
on  the  Supreme  Coiut  scale,  the  Taxing  Officer  was  proceeding  to 
tax  the  bill  on  that  scale,  when  objection  was  taken  to  his  doing 
so  on  the  following  ground: — 

22—46  O.L.R. 
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''The  defendants  object  to  the  taxation  of  the  said  bill  of  costs 
on  the  Supreme  Court  scale,  on  the  ground  that  the  plaintiff's 
action  was  of  the  proper  competence  of  a  County  Court,  and  the 
Judge  at  the  trial  made  no  order  that  the  costs  should  be  on  the 
Supreme  Court  scale,  and  the  defendants  object  to  the  ruling  of 
the  said  Taxing  Officer  that  he  is  not  entitled  to  a  set-off  for  so 
much^of  his  costs  on  the  Supreme  Court  scale  as  exceeds  the 
taxable  costs  of  defence  which  would  have  been  incurred  ,in  the 
Coimty  Court." 

Evidence  was  offered  on  behalf  of  both  plaintiff  and  defendants 
before  the  Taxing  Officer  as  to  the  value  of  the  lands  of  the  plaintiff 
which  were  in  question,  and  it  disclosed  that  the  elands,  including 
the  buildings,  were  worth  from  $700  to  $1,800. 

The  Taxing  Officer,  in  his  reasons  for  determining  that  he 
should  complete  the  taxation  on  the  Supreme  Court  scale,  as 
he  did,  says. — 

''In  this  case  I  am  asked  to  assume  that,  because  of  the  com- 
X)aratively  low  value  of  the  land,  any  damage  arising  must  neces- 
sarily have  been  trivial,  and  to  find  that  in  fact  the  judgment  is 
one  for  nomuial  damages,  which  could  have  been  recovered  in 
a  County  Court.  I  fail  to  see  why  I  should  assume  or  find  anything 
of  the  kind.  It  is  true  that  the  statement  of  claim  asked  for 
unstated  damages,  but  this  claim  was  not  pressed,  and  would 
seem  to  have  been  entirely  disregarded  at  the  trial,  where  the 
action  was  proceeded  with  as  if  for  an  injimction  only,  and  judg- 
ment, delivered  accordingly." 

The  contention  of  the  defendants  on  this  motion  by  way  of 
appeal  from  said  taxation  is  that  the  action  was  one  for  injury 
to  land  coming  within  the  County  Courts  Act,  R.S.O.  1914, 
ch.  59,  sec.  22:— 

"(1)  The  County  and  District  Courts  shall  have  jurisdiction 
in. —  .  .  .  (c)  Actions  for  trespass  or  injury  to  land  where 
the  sum  claimed  does  not  exceed  $500,  unless  the  title  to  the  land 
is  in  question,  and  in  that  case  also  where  the  value  of  the  land 
does  not  exceed  $500,  and  the  sum  claimed  does  not  exc^  that 
amount." 

I  am  of  the  opinion  that  the  Taxing  Officer  was  ri^t  in  his 
conclusion  that  this  action,  though  there  was  an  incidental  claimr 
for  damages,  was  in  the  main  one  to  prevent  the  defendants  from 
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obBtructing,  to  the  detriment  of  the  plaintiff,  certain  streets  or 
hi^ways  leading  to  his  land  and  affording  acoees  thereto.  The 
injunction  which  was  asked  to  restrain  the  defendants  from  this 
interference  wias  the  main  thing  in  question.  The  judgment  at 
the  trial  seems  to  make  this  plain. 

I  do  not  think,  therefore,  that  clause  (c)  is  ai^licable  or 
conclusive  against  the  plaintiff. 

Clause  (t)  of  sec.  22  (1),  which  is  as  follows,  ''All  other  actions 
for  equitable  relief  where  the  subject-matter  involved  does  not 
exceed  in  value  or  amoimt  $500,^'  would  appear  to  be  the  one 
applicable,  if  any.  But  it  is  plain  that  it  does  not  so  api^y, 
because  the  subject-matter  involved  is  the  land  of  tiie  plaintiff, 
which  is  in  excess  of  $500  in  value. 

I  think  the  Taxing  Officer  proceeded  on  the  right  princi^de, 
and  that  the  appeal  must  be  dismissed  with  costs. 
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The  defendants  appealed  from  the  order  of  Sutherland,  J. 

October  28.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
RiDDELL,  Latchford,  and  MmnLETON,  JJ. 

W.  E.  Raney,  K.C.,  for  the  appellants,  stated  that  the  question 
on  the  appeal  was  whether  tiie  cause  of  action  was  within  the 
jurisdiction  of  a  County  Court.  There  was  no  question  as  to 
the  title  to  land  involved.  It  was  a  personal  action  for  damages 
for  obstruction  to  land.  Section  22  (1)  (6)  and  (d)  of  the  County 
Courts  Act  covered  the  case.  He  referred  to  Ross  v.  Yokes 
(1909),  1  O.W.N.  261;  MoffaU  v.  Carmtchad  (1907),  14  O.L.R. 
695;  FUchett  v.  MeUaw  (1898),  18  P.R.  161;  Jackson  v.  Hughes 
(1910),  2  O.W.N.  15;  MoffaU  v.  Link  (1910),  2  O.W.N.  56;  Hibbard 
v.  Township  of  York  (1915),  34  O.L.R.  377,  25  D.L.R.  836;  Bradley 
V.  Barber  (1899),  30  O.R.  443;  Stiles  v.  Ecdestone,  [1903]  1  K.B. 

IL4A 

T.  R.  Ferguson,  for  the  respondent,  contended  that  the  case 
did  not  come  within  the  jurisdiction  of  the  County  Courts.  The 
only  clause  it  could  come  under  was  clause  (i)  of  sec.  22  (1)  of 
the  County  Courts  Act.  It  could  not  come  under  (d)  because 
the  land  in  question  was  not  a  right  of  way  or  easement,  but  a 
public  highway.  He  referred  to  Avery  A  Son  v.  Parks  (1917), 
39  O.L.R.  74,  35  D.L.R.  71. 
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November  28.  Midbleton,  J.: — ^The  sole  question  iqxwi 
this  appeal  relates  to  the  scale  of  costs.  The  defendants  contend 
that  the  action  might  have  been  brought  in  a  County  Court;  and 
BO,  under  Rule  649,  the  costs  awarded  must  be  taxed  upon. the 
kiddietoa.  J.    County  Court  scale  with  a  right  of  set-off. 

The  plaintiff  purchased  certain  lots  laid  out  upon  a  sub- 
division plan,  and  the  defendants  have  now  acquired  title  to 
the  remaining  lots.  The  location  is  distinctly  suburban,  and  the 
subdivision  scheme  was  the  dream  of  a  promoter  having  a  vision 
which  has  not  ripened  into  realisation..  The  defendants  have 
ploughed  up  the  land,  villa  lots  and  streets,  which  are  visible  to 
the  eye  upon  the  plan,  but  not  upon  the  ground.  The  plaintiff's 
land  is  in  the  centre  of  the  block,  and  upon  it  is  an  old  house. 
The  mode  of  access  to  it  when  the  place  was  a  farm  was  over  a 
farm-lane,  but  this  lane  is  now  owned  by  the  defendants.  The 
mode  of  access  on  paper  is  over  the  streets  laid  out  upon  the  plan, 
and  this  is  the  only  lawful  means  of  access,  and  the  one  in  actual 
use.  If  the  defendants  could  acquire  title  to  this  house  and  land, 
the  whole  place  could  become  a  farm  once  more,  but  so  long  as 
the  plaintiff  refuses  to  sell  he  has  the  right  to  have  these  streets 
rem^ain.  The  defendants  having  ploughed  the  highway,  the 
plaintiff  alleges  this  to  be  a  nuisance,  interfering  with  his  rights 
in  such  a  way  as  to  entitle  him,  as  particularly  prejudiced,  to 
maintain. an  action.  Both  parties  assert  that  these  streets  are 
public  highways,  and  for  the  purpose  of  this  case  I  assume  this 
to  be  the  fact. 

At  the  trial  judgment  was  given  in  favour  of  the  plaintiff, 
awarding  an  injunction  restraining  the  defendants  from  further 
ploughing  the  streets  or  otherwise  obstructing  access  to  the 
plaintiff's  land. 

Upon  the  record  it  is  hard  to  see  what  issue  there  was  for  trial. 
The  plaintiff's  title  is  admitted,  the  right  to  use  the  streets  is  not 
denied.  All  that  is  said  is  that  it  was  not  practicable  to  farm  the 
defendants'  lots  without  ploughing  up  the  streets,  and  that  the 
defendants  were  ready  to  permit  the  plaintiff  to  use  the  old  farm- 
lane  if  he  objected  to  going  on  the  ploughed  land. 

The  learned  Judge  below,  affirming  the  ruling  of  the  Taxing 
Officer,  held  that  the  action  could  not  have  been  brought  in  a 
County  Court,  because  the  action  concerned  the  plaintiff's  land, 
which  was  worth  over  $500. 
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The  case  was  argued  before  us  as  though  it  came  under  clause 
(c)  of  sec.  22  (1)  of  the  County  Courts  Act  or  under  clause  (i)  of 
sec.  22  (1). 

I  think  that  the  action  comes  under  clause  (b),  "Personal 
actions,  except  actions  for  criminal  conversation  and  actions  for  Middkton.  j 
libel,  where  the  sum  claimed  does  not  exceed  $500/'  and  that  the 
action  is  a  personal  action  within  the  meaning  of  that  clause. 
It  is  nothing  more  than  an  action  for  damages  for  an  obstruction 
to  a  highway  and  for  the  abatement  of  the  nuisance  caused  by  the 
obstruction.  . 

Under  sec-.  28  the  Court  (County  Court)  can  grant  all  appro- 
priate remedies  in  any  action  where  the  cause  of  action  is  within 
its  jurisdiction. 

An  injunction  or  a  mandatory  order  is  a  remedy,  and  it  is 
not  a  cause  of  action.  At  one  time  these  remedies  had  to  be 
sought  in  the  Court  of  Chancery,  but  imder  the  Common  Law 
Procedure  Act  the  Common  Law  Courts  were  given  the  right 
to  grant  injunctions,  and  by  the  Judicature  Act  of  1881  the 
power  to  grant  all  appropriate  remedies  was  conferred  upon  the 
County  Courts.  This  provision  has  been  now  transferred  to  the 
County  Courts  Act,  and,  modified  in  form,  appears  as  sec.  28. 

Martin  v.  Bannister  (1879),  4  Q.B.D.  491,  a  decision  of  the 
Coiurt  of  Appeal,  deals  with  the  whole  subject,  and  is  conclusive. 

Clause  (i)  of  sec.  22  (T)  is  not  in  this  way  rendered  meaningless, 
as  it  applies  to  actions  to  set  aside  conveyances,  to  actions  for 
specific  performance,  and  all  other  actions  for  equitable  relief 
where  the  subject-matter  does  not  exceed  in  value  the  sum  of 
S500. 

So  far  as  Ro88  v.  Vokes,  1  O.W.N.  261,  is  in  conflict  with  the 
views  expressed,  it  must  be  regarded  as  overruled  by  this  decision. 
In  the  days  of  technical  pleading  the  distinction  between  a  trespass 
to  the  plaintiff's  lands  and  a  nuisance  upon  a  highway  interfering 
with  access  to  his  abode  would  have  been  regarded  as  too  obvious 
to  permit  of  discussion. 

The  appeal  must  be  allowed  with  costs. 

RiDDELL  and  Latchford,  JJ.,  agreed  with  Middleton,  J. 

Meredith,  C.J.C.P.. — ^The  single  question  involved  in  this 
appeal  is:  whether  this  action  is  one  within  the  jurisdiction  of  the 
County  Courts. 
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^Tqio^^  The  action  is.  entirely  in  respect  of  common  law  rights.    The 

complaint  is  only  of  injury  to  the  plaintiff's  land,  an  obstruction 

Bragg  ^^  y^  ^^^  ^j  access  to  it  from  a  highway,  such  obstruction  being 
Oram.  a  nuisance  in  such  highway:  and  the  redress  sought  is  damages 
Meredith,      and  all  injunction. 

The  case  is  one  of  rather  a  trivial,  and  altogether  a  litigious, 
charactw. 

The  plaintiff  is  the  owner  of  some  lots  in  a  subdivided  plot 
of  land,  of  most  of  which  lots  the  defendants  are  still  the  owners. 
The  highways  in  question  had  not  been  made  into  roads  but  still 
remained  much  as  if  part  of  the  plot. 

In  war-time  the  defendants  desired  to  make  their  land  pro- 
ductive, and  so  ploughed  it  and  put  in  a  crop;  and  in  doing  so 
were  obliged  to  plough  through  these  nominal  highways. 

The  plaintiff  complained;  and  the  defendants  pointed  to  the 
impossibility  of  cultivating  the  land  in  any  other  way,  and  to 
the  plaintiff  having  no  real  need,  nor  really  any  use,  of  these  ways. 
They  did  not  deny  any  right  asserted  by  the  plaintiff,  and  indeed 
said  that  he  could  go  throi^h  the  crops  if  he  wished  to  insist  upon 
exercising  a  needless  right. 

No  question  of  titie  of  any  kind  was  in  any  way  raised;  on  the 
contrary,  the  defendants  admitted  all  the  property-rights  which  the 
defendants  claimed,  as  well  as  their  own  wrong  in  law  in  ploughing  up 
the  ways,  objecting  only,  apparentiy ,  to  the  plaintiff's  unreasonable- 
ness in  going  to  law  about  such  rights,  under  all  the  circumstances* 

And  the  plaintiff's  damages  M^ere  so  little  in  fact,  if  really 
any  more  than  nominal,  that  he  proved  none,  and  took  judgment 
for  an  injunction  only:  and  I  feel  bound  to  say  that  I  am  unable 
to  perceive  why  any  such  relief  should  have  been  sought  or  granted, 
as  the  thing  complained  of  came  to  an  end  with  the  harvesting 
of  that  crop,  and  there  was  no  suggestion,  nor  any  ground  for 
any  reasonable  suggestion,  that  the  defendants  threatened  or 
intended  to  put  in  another;  a  thing  not  to  be  thought  of  after 
such  litigation  as  this,  and  the  position  which  the  defendants 
took  in  and  out  of  it. 

It  is  said  that  in  such  a  case  as  this  an  injunction  is  granted 
when  and  only  when  the  complainant  is  specially  injured,  and  it 
is  necessary  to  preserve  his  rights  from  irreparable  injury,  in  a 
plain  case,  having  due  regard  to  the  public  interests,  and  where 
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he  is  not  estopped:  see  the  cases  collected  in  the  Cyclopsedia  of 
Law  and  Procedure,  vol.  37,  pp.  2S3-6. 

The  action  is  a  personal  action  at  common  law  for  damages 
with  a  claim  for  the  additional  relief  of  an  injtmction,  and  none 
the  less  so  though  some  may  put  the  cart  before  the  horse  and 
call  it  an  action  for  an  injunction  and  damages — and  in  such 
an  action  County  Comiifi  have  jurisdiction  even  for  trespass 
or  injury  to  land  when  the  title  to  the  land  is  not  in  question  or  if 
in  question  its  value  does  not  exceed  $500 — when  the  amount 
claimed  does  not  exceed  $500:  the  County  Courts  Act,  sec.  22 
(1)  (a)  and  (c) :  and  they  have  also  the  additional  power  to  grant 
an  injunction,  in  such  a  case,  imder  sec.  23:  see  McCanneU  v. 
McGee  (1917),  39  O.L.R.  4ft0. 

The  plain  words  of  the  Act  ek)  plainly  embrace  this  ease  as  to 
exclude  any  need  to  look  for  any  cases  upon  the  subject;  yet, 
as  it  is  altogether  in  point  and  conclusive  on  the  question,  the 
case  of  Martin  v.  Bannister,  4  Q.B.D.  491,  may  be  referred  to 
usefully.  There  it  was  held  that  an  injunction  in  such  a  case 
as  this  is  a  remedy  only.  It  is  thus  put  by  the  Court  of  Appeal, 
affirming  the  judgment  of  the  Queen's  Bench  Division:  'If  there 
has  been  actual  damage,  there  is  but  one  cause  of  action  for  which 
there  are  two  remedies;  damages  and  an  iojimction.  The  County 
Court  then  has  power  to  entertain  a  claim  for  damages  and  at 
the  same  time  an  injunction  to  prevent  a  repetition  of  the  injury." 
The  same  ruling  was  made  in  the  case  of  Stiles  v.  Ecdestone, 
[1903]  1  E.B.  544,  in  which  the  relief  claimed  and  granted  was 
injunction  only.  The  words  of  sec.  89,  of  the  enactment  in 
England  under  which  those  cases  were  decided,  axe  repeated  in 
sec.  28  of  the  County  Courts  Act  here,  and  so  those  cases  are 
precisely  in  point. 

The  appeal  should  be  allowed,  and  the  taxation  had  oia  the 
basis  of  the  case  being  one  within  the  jurisdiction  of  County 
Courts;  and  the  appellant  should  have  his  costs  throughout. 


App.  Div. 
1919 

Braog 

V. 

Oram. 

MeredHh, 
C.J.C.?. 


Appeal  aliowed. 
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1919  (APPELLATE  DIVISION.] 

Nov,  28*  Rk  Lunnbss. 

Wm — ConsUrvdion — Distribidion  of  Property  among  Children — Equality — 
"Property  Situated  in  Ontario" — Testator  Domiciled  in  Ontario— Shares 
of  Dominion  Railway  Company  Stock — Head  Office  of  Company  in  another 
.  Province — Certificatee  Kept  in  Ontario— Situe  of  Incorporeal  Property 
"McbUia  Seguuntur  Personam" — "Property  Situated  in  Alberta  ana 
Saekatchewan^*— Intention  of  Testator— "My  said  Children"— "As  herein- 
before Set  forth." 

The  testator,  domiciled  in  Ontario,  died  in  1915,  leaving  him  surviving  his 
widow,  throe  daughters^  and  a  son.  The  widow  died  in  1919.  The  testator's 
estate  was  valued  at  $335,000,  comprising:  1.191  shares  of  stock  in  the 
Canadian  Pacific  Railway  Company,  the  head  office  of  which  was  in  the 
Province  of  Quebec,  valued  at  ^1,377;  his  homestead,  in  Ontario,  valued 
at  $8)600;  lands  in  Alberta,  valued  at  $5,000;  and  lanos  in  Saskatchewan, 
valued  at  $40,000.  The  remainder  of  ms  estate  consisted  of  mortgagee^ 
cash,  stocks,  and  cattle.  By  his  wiU  the  testator  gave  to  his  widow  his 
household  furniture  and  effects.  He  then  flxive  to  each  of  his  three  daughters 
^  250  shares  and  to  his  son  50  shares  of  Canadian  Pacific  Railway  stock. 

After  some  pecunianr  legacies,  not  now  important,  he,  by  clalise  7,  devised 
and  bequeathed  all  his  real  and  personal  estate,  not  otherwise  disposed  of 
by  his  will,  to  his  executors  upon  the  trusts  set  out  in  six  sub-clauses,  which 
may  be  summarised  as  follows:  (1)  To  allow  his  widow  to  occu[>y  his  home- 
stead during  her  life  and  to  pay  her  an  annuity.  (2)  After  providing  for  the 
bequests  previously  set  forth,  to  dispose  of  any  or  all  of  his  property  situated 
in  Ontario  at  any  time  in  their  discretion  within  ten  years  from  his  decease 
and  to  divide  the  proceeds  equally  among  his  three  daughters;  and  after  the 
expiration  of  five  years  from  his  decease  to  sell  and  dispose  of  all  his  property 
situated  in  Saskatchewan  and  Alberta  and  to  divide  the  proceeds  eaually 
among  his  four  children,  with  a  proviso  as  to  the  share  of  any  child  who 
might  die  in  his  lifetime.  (3)  Until  the  "said  partial  division"  of  his 
estate  should  take  place,  to  pay  the  balance  of  the  income  of  the  estate, 
after  paying  the  leg^ee  and  making  the  advances  and  payments  to  or  for 
the  benefit  of  his  widow,  equally  ainonjg  his  said  four  children.  (4)  To 
carry  on  the  testator's  business  and  to  divide  the  profit  received  therefrom 
equally  amonggt  "mv  said  four  children."  (5)  After  the  death  of  the 
widow,  to  sell  the  real  estate  retained  for  her  benefit  and  also  "the  balance 
of  my  property  real  and  personal"  and  to  divide  "equally  among  my  said 
children  as  hereinbefore  set  forth."  (6)  The  executors  and  trustees  to 
have  power  to  sell  and  convert  all  the  testator's  real  and  personal  estate  and 
to  invwt,  re-invest,  etc. : — 

Held,  that  by  the  words  in  sub-clause  2,  "property  situated  in  Ontario," 
real  property  only  was  intended;  that  the  Canadian  Pacific  shares  were 
not  to  be  regarded  as  property  situated  in  Ontario,  although  the  testator's 
domicile  was  in  Ontano,  and  the  certificates  for  the  shares  were  there.  ^ 

The  assumption  that  incorporeal  property  must  be  deemed  to  have  a  situs 
is  fallacious.  The  maxim  mobUia  sequuntur  versonam  is  inapplicable. 
The  testator,  when  he  used  the  word  "situated,"  could  not  have  intended 
to  attribute  a  situs  to  an  incorporeal  thing. 

The  "property"  situated  in  Alberta  and  Saskatchewan,  which  was  to  be 
divided  among  the  four  children,  meant  the  realty  situated  in  those  Provinces 
— and,  semble,  might  also  include  the  cattle  and  farm  implements  owned 
in  connection  with  a  ranch. 

The  words  "my  said  children,"  at  the  end  of  sub-clause  5,  meant  the  testator's 
four  children,  and  the  words  following,  "as  hereinbefore  set  forth,"  did 
not  mean  that  the  same  division  shouloDe  made  as  under  sub-clause  2. 

Held,  therefore  (Meredith,  C.J.C.P.,  dissenting),  that  the  Canadian  Pacific 
shares  and  the  proceeds  of  the  homestead  were  divisible  among  the  four 
children. 

Judgment  of  Suthbbland,  J.,  reversed  in  part. 
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Motion  by  William  T.  Worthy,  surviving  executor  of  the  will 


1919 


of  James  Limness,  deceased,  for  the  advice  and  direction  of  the         Hb 
Court  on  the  proper  construction  and  interpretation  of  the  will 
of  the  deceased,  with  reference  to  certain  questions  set  out  below. 
The  will,  omitting  formal  parts,  was  as  follows: — 
This  is  the  last  will  and  testament  of  me,  Joseph  Limness,  of  the 
city  of  Toronto,  in  the  county  of  York,  drover,  made  this  fourtii 
day  of  March  in  the  year  of  our  Lord  one  thousand  nine  hundred  • 
and  fifteen. 

1.  I  revoke  all  wills  or  other  testamentary  dispositions  by  me 
at  any  time  heretofore  made  and  dedare  this  only  to  be  and 
contain  my  last  will  and  testament. 

2.  I  direct  all  my  just  debts,  funeral  and  testamentary  expenses, 
to  be  paid  and  satisfied  by  my  executors  and  trustees  hereinafter 
mentioned  as  soon  as  conveniently  may  be  after  my  decease. 

3.  I  bequeath  to  my  wife  Mary  Lmmess  all  my  furniture 
books  pictures  provisions  and  all  my  other  household  effects  for 
her  own  absolute. use. 

4.  I  devise  and  bequeath  to  each  of  my  daughters  Annie  L. 
Jackson,  Beatrice  Sophia  Webster,  and  Jessie  C.  Johnston  two  . 
himdred  and  fifty  shares  of  stock  in  the  Canadian  Pacific  Railway 
Company  and  to  my  son  Joseph  Readmcoi  Lunness  fifty  shares 
of  stock  in  the  Canadian  Pacific  Railway  Company  such  stock  to 
be  transferred  to  my  said  children  within  six  months  after  my 
decease. 

5.  I  devise  and  bequeath  the  sum  of  one  thousand  dollars  to  be 
paid  free  of  legacy  duty  to  each  of  the  six  sons  of  my  sister  Sophia 
Worthy;  should  any  of  my  said  nephews  predecease  mp  the  share 
which  would  have  gone  to  such  deceased  nephew  shall  go  and 
belong  to  his  brothers  in  equal  shares. 

6.  I  devise  and  bequeath  the  sum  of  one  thousand  dollars  to 
be  paid  free  of  legacy  duty  to  each  of  the  four  children  of  my  nephew 
the  late  William  J.  Limness;  should  any  of  said  children  pre- 
decease me  the  share  which  would  have  gone  to  such  child  shall 
go  and  belong  to  the  survivors  in  equal  shares. 

7.  I  devise  and  bequeath  all  my  real  estate  of  every  kind  and 
all  my  personal  estate  and  effects  whatsoever  not  otherwise 
disposed  of  by  this  my  will  unto  my  executors  and  trustees  here- 
inafter named  and  the  survivor  of  them  and  his  successors  their 
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and  each  of  their  heirs  executors  and  administrators  respectively 
Rb  according  to  the  nature  thereof,  upon  the  following  trusts: — 

(1)  To  pay  the  taxes  and  insurance  and  keep  in  a  reasopable 
state  of  Repair  for  the  use  of  my  wife  during  her  natural  life  my 
dwelling-house  in  the  township  of  Etobicoke  near  Long  Branch, 
and  the  lands  appertaining  to  and  now  used  in  connection  with 
same. 

And  to  pay  to  my  said  wife  free  of  all  legacy  duty  and  income 
tax  if  any  an  annuity  of  one  thousand  dollars  per  annum  payable 
quarteriy  the  first  payment  thereof  to  be  made  at  the  expiration 
of  one  month  after  my  death. 

The  said  provisions  heretofore  made  for  the  benefit  of  my  said 
wife  shall  be  accepted  by  her  in  lieu  of  all  claims  which  she  might 
have  against  my  estate  for  dower. 

(2)  After  providing  for  tiie  bequests  hereinbefore  set  forth  itt 
this  my  will  to  sell  and  dispose  of  any  or  all  of  my  property  situated 
in  the  Province  of  Ontario  at  any  time  in  their  discretion  within 
ten  years  from  the  date  of  my  decease  and  to  diiade  the  proceeds 
thereof  equally  amongst  my  three  daughters  Annie  Lunness 
Jackson,  Beatrice  Sophia  Webster,  and  Jessie  C.  Johnston;  and 
after  the  expiration  of  five  years  after  my  decease  to  sell  and 
dispose  of  all  my  property  situated  in  the  P^vinces  of  Saskat- 
chewan and  Alberta  and  to  divide  the  proceeds  thereof  equally 
amongst  my  four  children  Annie  Limness  Jackson,  Beatrice 
Sophia  Webster,  Joseph  Readman  Lunness,  and  Jessie  C.  Johnston. 

Provided  always  that  if  any  child  of  mine  shall  die  in  my 
lifetime  leaving  a  child  or  children  who  shall  siurvive  me  then  in 
every  such  case  the  last  mentioned  child  or  children  shall  take  and 
if  more  than  one,  equally  between  them,  the  share  which  his  her 
or  their  parent  would  have  taken  of  my  said  estate  if  such  parent 
had  survived  me  and  if  any  of  my  said  children  shall  die  without 
issue  then  the  share  or  shares  which  should  have  gone  to  such 
deceased  child  shall  be  divided  equally  amongst  my  said  children 
share  and  share  alike. 

(3)  That  until  the  said  partial  division  of  my  said  estate  takes 
place  my  executors  shall  after  making  payment  of  the  legacies 
hereinbefore  provided  for  and  making  the  advances  and  payments 
to  or  for  the  benefit  of  my  said  wife  pay  the  balance  of  the  income 
derived  from  my  said  estate  equally  amongst  my  said  four  children. 
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(4)  My  said  executors  and  trustees  shall  assume  my  interest  in 


1919 


the  fiam  heretofore  carried  on  by  me  and  my  partners  under  the  Re 
name  and  style  of  "Lunness  Rogers  and  Halligan''  and  carry  on 
the  same  as  it  was  carried  on  in  my  lifetime  and  if  they  deem  it 
advisable  in  their  discretion  they  may  appoint  my  son  to  look 
after  the  interest  of  my  said  estate  in  the  said  business  paying  to 
him  such  salary  as  they  may  deem  reasonable  and  all  share  or 
profit  received  from  the  said  business  shall  bq  divided  equally 
amongst  my  said  four  children. 

(5)  After  the'death  of  my  said  wife  the  said  real  estate  which 
was  retained  for  her  benefit  and  the  balance  of  my  property  real 
and  personal  shall  be  sold  and  divided  equally  among  my  said 
children  as  hereinbefore  set  forth. 

(6)  I  give  my  executors  and  trustees  full  power  and  authority 
to  seU  call  in  and  convert  into  moneys  all  my  real  and  personal 
estate  and  to  execute  conveyances  thereof  and  from  time  to  time 
to  change  any  investments  and  to  re-invest  the  moneys  belonging  to 
my  estate  in  any  investments  authorised  by  law  for  executors 
to  invest  money  in. 

I  nominate  and  appoint  my  nephew  William  T.  Worthy,  of  the 
dty  of  Toronto,  salesman,  any  my  son-in-law  Sidney  C.  Johnstcm, 
of  the  said  city  of  Toronto,  to  be  the  executors  and  trustees  of 
this  my  last  will  and  testament. 

May  29,  The  motion  was  heard  by  Sutherland,  J.,  in  the 
Weekly  Ck)urt,  Toronto. 

R.  U.  McPhersoUf  for  the  executor. 

R.  McKay,  K.C.,  for  J.  R.  Lunness,  the  son  of  the  testator. 

T.  R.  Ferguson,  for  the  daughters  of  the  testator. 

July  26.  Sutherland,  J.: — The  testator,  Joseph  Lunness, 
made  his  will  in  the  Province  of  Ontario,  bearing  date  the  4th 
March,  1915,  and  died  on  the  3rd  November  following,  when 
temporarily  absent  therefrom.  Letters  probate  were  granted 
to  his  nephew,  William  T.  Worthy,  and  his  son-in-law,  Sidney  C. 
Johnston,  the  executors  therein  named.  The  latter  died  on  the 
23rd  November,  1918,  and  the  widow  of  the  testator  on  the  5th 
May,  1919. 

The  estate  was  of  about  $300,000  in  value,  of  which,  roughly 
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speaking,  $240,000  has  been  administered,  and  the  accounts  in 
connection  therewith  were  passed  on  the  23rd  December,  1918. 

It  comprised,  amongst  other  things:  real  estate  in  Ontario  of 
abqut  $8,600  in  value,  being  the  dwelling-house  of  the  testator 
in  his  lifetime  and  the  lands  appertaining  thereto;  real  estate  in 
Alberta,  valued  in  the  inventory  filed  upon  application  for  probate 
at  $5,000,  and  in  Saskatchewan  at  $40,000.  There  \vere  also 
1,191  shares  of  .Canadian  Pacific  Railway  Company  stock;  and 
7  shares  of  Minneapolis  St.  Paul  and  Sault  RaOroad  Company 
stock.  In  addition,  there  were  household  goods  and  furniture, 
farming  implements,  an  interest  in  the  fimx  of  Lunness  Rogers 
&  Halligan,  some  horses,  cattle,  sheep  and  swine,  and  farm  produce, 
and  some  notes,  mortgages,  and  cash  in  bank. 

In  the  earlier  clauses  of  the  will  there  is  a  direction  for  the 
payment  of  debts,  funeral  and  testamentary  expenses,  a  bequest 
to  his  wife  of  the  furniture,  books,  pictures,  provisions,  and 
household  effects,  a  bequest  to  each  oif  his  daughters,  Annie  L. 
Jackson,  Beatrice  Sophia  Webster,  and  Jessie  C.  Johnston,  of 
250  shares  of  the  Canadian  Pacific  Railway  Company  stock,  and 
to  his  son,  Joseph  Readman  I^unness,  of  50  shares  thereof,  to  be 
transferred  to  them  within  six  months  after  the  testator's  decease, 
and  a  bequest  of  the  sum  of  $1,000  to  each  of  the  six  sons  of  his 
sister  Sophia  Worthy  and  of  $1,000  to  eaclv  of  the  fom*  children  of 
his  nephew,  William  J.  Lunness,  deceased.  Other  clauses  are  as 
follows: — 

[The  learned  Judge  then  quoted  clause  7,  with  all  its  sub- 
clauses, as  set  out  above.] 

By  agreement  of  the  members  of  the  family  interested,  all  of 
whom  are  adults,  an  arrangement,  it  is  said,  was  made  by  which 
the  annuity  to  the  widow  was  increased  and  paid  to  her  till  the 
time  of  her  death. 

The  surviving  executor  upon  this  m.otion  desires  the  advice 
and  direction  of  the  Court  on  the  proper  construction  and  inter- 
pretation of  the  will,  with  reference  to  certain  questions  as 
follows: — 

"Q.  1.  Is  stock  of  the  Canadian  Pacific  Railway  Company 
property  in  Ontario  or  in  Saskatchewan  or  in  Alberta,  or  in  any 
of  them,  within  the  meaning  of  sub-clause  2  of  clause  7  of  the 
will?" 


Digitized  by 


Google 


XLVI.] 


ONTARIO  LAW  REPORTS. 


325 


The  certificates  for  the  shares  of  the  Canadian  Pacific  Railway 
Company  stock  had  been  placed  by  the  testator  in  his  lifetime 
in  a  box  in  a  safety  deposit  vault,  in  the  Province  of  Ontario,  and 
were  there  at  the  time  of  his  death. 

It  is  argued  on  the  one  hand,  on  behalf  of  the  three  daughters, 
Annie  Lunness  Jackson,  Beatrice  S.  Webster,  and  Jessie  C. 
Johnston,  that  the  word  "property"  in  sub-clause  2  of  clause  7  is 
wide  enough  to  include  and  does  include  the  said  shares  of  stock, 
which  are  therefore  claimed  by  them.  On  the  other  hand  it  is 
argued  on  behalf  of  the  son,  Joseph  Readnoian  Lunness,  that  in 
the  first  place  the  word  "property,"  particularly  when  modified 
or  limited  by  the  associated  word  "situated,"  has  application  only 
to  real  estate  in  Ontario,  and  in  the  next  place  that  the  shares  of 
the  Canadian  Pacific  Railway  Company,  whose  head  office  is  at 
the  city  of  Montreal,  in  the  Province  of  Quebec,  cannot  be  said 
to  be  property  in  any  other  Province  in  the  Dominion  of  Canada. 

In  many  of  the  cases  dealing  with  wills,  in  which  the  scope  of 
the  word  "property"  was  in  question,  the  point  often  was  whether 
it  covered  real  estate  at  all  or  was  simply  a  term  used  with  reference 
to  personal  estate.    The  word  "property"  is  one  of  wide  scope. 

In  Jarman  on  Wills,  6th  ed.,  vol.  1,  p.  990,  the  learned  text- 
writer  puts  the  matter  broadly  thus: — 

"If  a  testator  gives  all  his  'estate,'  or  all  his  'property,'  these 
words  will  primd  fade  carry  his  real  estate,  for  they  are  sufficient 
to  include  both  real  and  x)ersonal  estate." 

And  again  at  p.  999: — 

'"  Property*  is  a  word  of  almost,  if  not  quite,  as  strong  operation 
as  the  word  'estate.'  But  a  testator  may  shew  by  the  context 
that  he  uses  the  word  'estate '  or  'property '  in  a  restricted  meaning. 
Thus  if  he  <iisposes  of  his  'personal  estate  and  property,'  or 
^personal  property,  estate  and  effects,'  the  word  'personal'  will 
as  a  general  rule  override  the  whole." 

In  Halsbury's  Laws  of  England,  vol.  28,  para.  1332,  pp.  711, 
712,  note  (g),  it  is  said: — 

"In  gifts  such  as  a  gift  of  'my  property'  the  words  primd  fade 
include  the  testator's  real  and  personal  estate  and  the  whole 
of  the  testator's  interest  therein  (Doe  d.  Wall  v.  Langlands 
(1811),  14  East  370)." 


StttbarUtBd,  J. 

1919 

Rb 
Lunness. 
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In  the  present  will  there  are  no  words  indicating  that  the 
word  "property"  is  restricted  in  any  way  unless  it  can  be  said 
that  the  word  "situated"  has  that  eifect.  It  is  argued  that  that 
word  is  applicable  to  real  estate,  and  cannot  properly  be  used  with 
reference  to  personal  estate,  and  that  in  consequence,  when 
associated  in  the  clause  in  question  with  the  word  "property," 
it  necessarily  means  "real  property." 

I  cannot  think,  having  regard  to  the  whole  will,  that  the  word 
"situated"  after  the  word  "property"  really  makes  any  difference 
in  the  construction  to  be  given  to  the  >vord  "property,"  or  that 
it  must  be  confined  to  real  property  only. 

In  Guthrie  v.  Walrand  (1883),  22  Ch.  D.  573,  Mr.  Justice  Fry 
points  out,  at  p.  576,  that  personal  proi)erty  can  have  a  locality 
as  well  as  real  property:  "Lastly,  in  the  case  of  Earl  of  Tyrone  v. 
Marquis  of  Waterford  (1860),  1  D.F.  &  J.  613,  625,  the  Court  of 
Appeal  had  to  consider  the  meaning  of  the  expression  'land  and 
property'  of  the  testator  in  the  county  of  Northumberland,*  and 
it  was  held  that  debts  due  to  the  testator  in  respect  of  collieries 
in  the  cotmty  of  Northumberland,  passed  as  property  in  that 
coxmty.  The  Lord  Chancellor,  in  delivering  judgment  -in  that 
case,  said:  'The  word  "property"  used  in  this  will  appears  to 
me  to  have  its  most  extensive  signification.  Personal  property 
may  have  a  locality,  as  we  well  know  from  the  cases  in  the  books 
respecting  bona  notabUia;  and  in  the  late  case  of  Horsfidd  v.  Ashion 
(1856),  2  Jur.  N.S.  193,  Ashtan  v.  Harsjleld  (1860),  6  Jur.  N.S. 
355,  the  House  of  Lords  gave  full  effect  to  the  doctrine  of  the 
locality  of  personalty,  where  the  subject  of  the  gift  is  intelligibly 
described.'" 

I  am  of  opinion,  therefore,  that  the  words  "property  situated" 
include  all  the  real  and  personal  property  which  the  testator  owned 
in  the  Province  of  Ontario  after  providing  for  the  bequests 
mentioned. 

A  number  of  succession  duty  cases  were  cited  in  support  of  the 
contention  that  the  Canadian  Pacific  Railway  Company  stock 
could  not  be  said  to  be  property  situated  in  Ontario.  In  such 
cases,  however,  the  decisions  turned  largely  on  the  special  words  in 
the  statutes  in  question,  and  the  judgments  were  not  altogether 
ia  accord,  because  the  statutes  of  the  different  Provinces  are  not 
identical.    I  am  inclined  to  think  they  have  not  much  application. 
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The  case  of  Toronto  Oeneral  Trusts  Corporation  v.  The  King 
(1919),  reported  in  35  Times  L.R.  450,  [1919]  A.C.  679,  is  a 
late  and  interesting  one.  It  was  there  held  that  "the  rule  that 
the  locality  of  a  mortgage  at  the  time  of  the  creditor's  death  is  the 
place  wh^^  the  mortgage  is  then  found  has  no  application  where 
the  mortgage  has  been  created  or  is  evidenced  by  two  or  more 
deeds  of  collateral  value,  which  are  found  in  different  jurisdic- 
tions. In  such  cases  regard  m.u8t  be  had  to  other  circumstances, 
such  88  the  residence  of  the  mortgagee,  the  place  of  payment,*and 
the  situation  of  the  mortgaged  property." 

Reference  may  be  made  also  to  Blackwood  v.  The  Queen  (1882), 
8  App.  Cas.  82,  at  p.  84,  as  to  the  legal  effect  of  the  maxim  mobiUa 
sequuntur  personam. 

I  am  of  the  opinion  that  the  Canadian  Pacific  Railway  Com- 
pany stock  must  be  taken  to  be  situated  in  Ontario  and  covered 
by  the  word  "property"  in  sub-clause  2. 

Perhaps  I  should  say  a  word  about  another  matter.  The 
question  in  expounding  a  will  is:  "What  is  the. meaning  of  the 
words  used  by  the  testator  therein?"  An  affidavit  of  Joseph 
Lunness  was  sought  to  be  read  on  the  motion,  with  a  view  of 
shewing  that  the  testator  ordinarily  meant  "real  estate"  when 
using  the  word  "property."  But,  if  a  word  in  a  will  is  definite, 
and  not  susceptible  of  doubt,  as  I  think  in  the  case  of  the  word 
"property,"  evidence  is  inadmisBible  to  shew  that  it  has  a  different 
or  restricted  meaning:  Dawson  v.  Higgins,  [1900]  2  Ch.  756, 
Higgins  v.  Dawson,  [1902]  A.C.  1;  Jarman  on  Wills,  6th  ed.  (1910), 
vol.  1,  pp.  485  and  506;  Wigram's  Extrinsic  Evidence  in  Aid 
of  the  Interpretation  of  Wills,  5th  ed.  (1914),  pp.  11  and  12; 
Hawkins  on  Wills,  2nd  ed.  (1912),  p.  14.  I  therefore,  rule  out 
the  evidence  offered. 

The  first  question  will,  therefore,  be  answered  as  follows: — 

"The  stock  of  the  Canadian  Pacific  Railway  Company  is 
property  in  Ontario." 

Question  2  is  as  follows:  "Which  of  the  children  of  the 
testator  are  entitled  to  the  stock  of  the  Canadian  Pacific  Railway 
Company  belonging  to  the  said  estate,  which  is  disposed  of  by 
sub-clause  2  of  clause  7  of  the  will?" 

The  answer  is:  The  testator's  three  daughters,  Annie  Li^nness 
Jackson,  Beatrice  Sophia  Webster,  and  Jessie  C.  Johnston. 
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The  third  question  is:  ''Does  Joseph  Readman  Luimess 
take  any  share  or  interest,  and  if  so  what,  under  sub-clause  2  of 
clause  7  of  the  said  will,  in  the  property  of  the  testator  situated 
within  the  Province  of  Ontario?" 

It  seems  to  me  that,  after  the  partial  division  of  the  estate 
referred  to  in  clause  7,  sub-clAuses  2  and  3,  of  the  will,  there  would 
be  left  of  the  estate  in  Ontario  to  be  dealt  with  under  clause  7, 
sub-clause  5,  upon  the  death  of  the  wife  of  the  testator,  the  fund 
which  had  been  set  aside  to  create  the  annuity  in  her  favour  and 
the  homestead  property.  Apart  from  the  interest  which  Joseph 
Readman  Lunness  had  in  the  balance  of  the  income  hereinbefore 
referred  to,  and  that  he  would  take  upon  the  death  of  his  mother, 
I  am  of  opinion  that  he  takes  no  other  share  or  interest  in  the  prop- 
erty of  the  testator  situated  within  the  Province  of  Ontario.  All 
other  property  in  Ontario  belongs  equally  to  his  three  sisters  and 
passes  to  them  under  clause  7,  sub-clause  2,  of  the  will.  Upon  the 
death  of  the  testator's  widow,  sub-clause  5  of  clause  7  of  the  will 
applies,  and  the  four  children  of  the  testator,  namely,  Annie 
Lunness  Jackson,  Beatrice  Sophia  Webster,  Joseph  Readman 
Lunness,  and  Jessie  C.  Johnston,  share  equally  in. the  residue  of  the 
real  and  personal  property  of  the  testator,  the  expressions  in  that 
sub-clause,  "divided  equally"  and  "as  hereinbefore  set  forth," 
having  that  meaning.  < 

Question  4  is  as  follows:  "Provided  that  such  of  the  defend- 
ants as  are  entitled  to  the  property  mentioned  in  sub-clause  2  of 
clause  7  of  the  will  so  agree,  (a)  may  the  executors  divide  such 
property  in  specie  among  them  instead  of  selling  it  and  dividing 
the  proceeds?"  All  the  persons  interested  being  aui  juris,  ,1  am 
of  opinion  that  this  question  should  ,be  answered  in  the  affirmative. 

"(b)  When  should  the  division  of  such  property  be  made?" 
I  am  also  of  opinion  that  for  the  same  reason  it  may  be  made  at  any 
time.  Besides,  as  to  the  property  situated  in  the  Province  of 
Ontario,  and  referred  to  in  the  first  part  of  sub-clause  2  of  clause 
7,  there  is  a  discretion  placed  in  the  hands  of  the  executors  as  to 
the  time. 

"Q.  6.  May  the  executor  divide  the  property  in  the  Provinces 
of  Saskatchewan  and  Alberta,  m.entioned  in  sub-clause  2  of  clause 
7  of  the  will,  among  those  of  the  defendants  who  are  entitled 
thereto,  before  the  expiration  of  the  period  of  five  years  specified 
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in  sub-clause  2t"  The  parties  being  sui  juris,  this  question  may 
be  answered  in  the  aflSmxative.  ' 

While  the  answers  to  the  questions  already  given  dispose  of  the 
substantial  matters  referred  to  upon  the  argument,  certain  further 
questions  are  asked  in  the  notice  of  motion,  as  follows: — 

"6.  Are  mortgages  of  lands  within  Ontario  property  of  the 
testator  situate  in  the  Province  of  Ontario  within  the  meaning  of 
sub-clause  2  of  clause  7  of  the  said  will?  " 

"(a)  When  such  mortgages  were  held  by  the  testator  at  the 
time  of  his  death?" 

"(b)  When  such  mortgages  were  taken  for  moneys  invested 
by  the  executors?" 

'^7,  Will  the  lands  comprised  in  either  class  of  mortgages 
mentioned  in  the  preceding  question,  or  the  proceeds  thereof, 
be  divisible  as  lands  in  Ontario  under  the  provimons  of  tiie  will 
after  default  in  payment  of  the  mortgages,  and  (a)  sale  of  land 
under  the  powers  of  sale  in  the  mortgages,  (b)  after  such  mort- 
gages are  foreclosed? 

''8.  If  lands  in  Ontario  held  by  the  estate  under  said  mortgages 
are  sold  under  the  powers  of  sale  in  the  mortgages  or  are  fore- 
closed, how  should  the  proceeds  thereof  or  the  lands  foreclosed  be 
divided  among  the  defendants?" 

The  material  filed  is  not  sufficiently  explicit  to  enable  me  to 
deal  with  and  dispose  of  some  of  these.  It  may  be  that  the  parties 
interested  can  now  deal  with  them  without  further  interpretation 
of  the  will  or  advice.  If  not,  I  may  be  spoken  to  after  vacation, 
and  after  the  further  material  necessary  has  been  supplied. 

The  costs  of  all  parties  to  the  motion  thus  far  will  be  payable 
out  of  the  residuary  estate. 


Satberland.  J. 
1919 
Rs 

LUNNESS. 


The  three  daughters  of  the  testator  appealed  from  the  judg- 
ment of  Sutherland,  J.;  and  Joseph  Headman  Lunness,  the  son, 
atso  appealed  from  the  judgment  in  so  far  as  it  declared  that  the 
shares  of  the  Canadian  Pacific  Railway  Company  owned  by  the 
testator  were  property  situated  in  the  Province  of  Ontario. 

October  28  and  29.  The  appeals  were  heard  by  MEREDrrn, 
C.J.C.P.,  RiDDELL,  Latchpord,  and  Middleton,  JJ. 

T.  R.  Ferguson,  for  the  three  daughters,  contended  that  the 
23—46  o.UR 
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^^?9i^*^      words  "as  hereinbefore  set  forth"  in  sub-clause  5  of  clause  7  had 
reference  back  to  sub-clause  2;  that  the  words  in  sub-clause  5, 

LuNN^ss.  "^y  ^^  children, "  meant  the  daughters  only;  that,  upon  the  true 
construction  of  sub-clause  5,  the  testator  divided  his  children  into 
two  classes,  with  the  intention  that  the  proceeds  of  all  property 
in  Ontario  should  be  distributed  equally  amongst  his  daughters 
and  the  proceeds  of  all  his  property  elsewhere  should  be  distributed 
equally  ionongst  his  four  children;  that  the  learned  Judge  below, 
having  held  that  the  son  took  no  interest  in  property  situated  in 
Ontario,  erred  in  holding  that  the  son  took  an  interest  in  the 
proceeds  of  the  homestead  property,  which  was  situated  in  Ontario; 
that  the  son  had,  since  the  death  of  the  testator,  by  his  conduct 
and  acts  construed  the  will  according  to  the  contention  of  the 
daughters,  in  that,  since  the  death  of  the  testator,  the  son  had 
conveyed  the  property  in  question  to  the  trustees  and  by  the 
same  deed  conveyed  to  the  trustees  part  of  his  own  property 
purchased  from  him  by  the  daughters,  and  was  estopped,  by 
reason  of  his  conduct,  from  asserting  any  contrary  intention. 

R.  McKay,  K.C.,  for  the  son,  contended,  in  answer  to  the 
daughters'  appeal,  that  sub-clause  2  applied  only,  in  so  far  as  the 
provision  in  favour  of  the  daughters  was  concerned,  to  property 
situated  within  Ont^o  in  a  narrower  sense  than  that  contended 
for  by  the  daughters,  and  was  confined  to  realty  within  Ontario 
other  than  that  set  apart  for  the  benefit  of  the  widow  during  her 
lifetime;  and  that,  upon  the  death  of  the  widow,  this  real  estate 
and  all  the  testator's  personal  property,  save  that  specifically 
bequeathed,  was  divisible  among  the  four  children  equally.  Upon 
the  son's  own  appeal  he  contended  that  the  shares  of  the  Canadian 
Pacific  Railway  Company  were  not  locally  situated  in  Ontario, 
but  in  Quebec,  where  the  head  oflSce  of  the  company  was  and 
where  the  shares  were  transferable.  He  referred  to  Attorney- 
General  V.  Higgins  (1867),  2  H.  A  N.  339;  In  the  Goods  of  Emng 
(1880),  6  P.D.  19;  In  re  Clark,  [1904]  1  Ch.  294;  AUomey-General 
for  Ontario  v.  Woodruff  (1907),  15  O.L.R.  416;  Woodruff  v. 
AtUymey-General  for  Ontario,  [1908]  A.C.  508;  Cotton  v.  The  King, 
[1914]  A.C.  176,  at  pp.  186,  195,  15  D.L.R.  283,  at  pp.  286,  293; 
Rex  V.  Lotritt,  [1912]  A.C.  212;  Re  Newcombe  (1918),  42  O.L.R. 
590;  Treasurer  of  the  Province  of  Ontario  v.  Pattin  (1910),  22 
O.L.R.  184;    Attomey^eneral    of   Ontario    v.    Newman    (1901), 
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1  O.L.R.  611.    In  the  Court  below  we  attempted  to  put  in  evidence     ^h^'^' 

as  to  what  the  testator  meant  by  "property,"  but  it  was  not        

admitted  by  the  learned  Judge.  Ltjot«:ss 

R,  U.  McPhersorif  for  the  surviving  executor. 

Ferguson,  in  reply,  oh  the  question  of  the  admissibility  of 
evidence,  referred  to  Hi^gins  v.  Dawson,  [1902]  A.C.  1.  In  re 
Clark,  supra,  was  not  like  this  case,  and  was  not  a  revenue  case, 
hs  most  of  the  other  cases  cited  were. 

November  28.  Riddell,  J.: — ^The  will  in  question  first  makes 
certain  specific  bequests,  and  then  devises  and  bequeaths  "all  my 
real  estate  of  every  kind  and  all  my  personal  estate  and  effects 
whatsoever  not  otherwise  disposed  of  by  this  my  will"  to  the 
executors  and  trustees  named  Mpon  trust: — 

[The  learned  Judge  then  quoted  the  six  sub-clauses  of  clause 
7  of  the  will,  as  above  set  out.] 

The  specific  legacies  are  paid,  and  the  widow  is  dead;  the  four 
children  of  the  deceased  are  all  sui  juris. 

The  deceased  had  in  Ontario  real  estate  amounting  to  over 
$8,000  in  value;  in  Alberta,  one  lot  worth  about  $5,000;  and  in 
Saskatchewan,  land  worth  about  $40,000.  His  domicile  at  the 
time  of  his  death  was  Ontario;  he  had  lived  for  some  eleven  years 
near  Toronto,  and  had  a  place  of  business  in  Toronto. 

A  few  3rears  before  his  death,  he  had  given  to  his  son  some 
$43,000;  at  the  time  of  his  death  he  had  1,191  shares  of  Canadian 
Pacific  Railway  Company  stock,  the  certificates  for  219  of  which 
he  had  in  a  safety  deposit  box  in  Toronto;  and  the  question  on 
this  appeal  is  concerning  these  219  shares,  the  daughters  claiming 
that  it  is  "property  situated  iji  the  Province  of  Ontario"  within 
the  meaning  of  sub-clause  2  of  clause  7  above  set  out,  the  son 
disputing  this  interpretation. 

In  the  interpretation  of  wills  the  Coiurt  is  not  troubled  with 
many  puzzling  questions  which  arise  in  private  international  law — 
the  conflict  of  laws,  as  it  is  called,  deals  with  property  from  an 
entirely  difiFerent  point  of  view  and  with  an  entirely  different 
object.  So,  too,  in  cases  of  taxation  of  decedents'  estates,  the 
point  of  view  and  the  object  are  wholly  different. 

In  the  interpretation  of  this,  as  of  every  other  will,  we  must 
place  ourselves  in  the  testator's  arm-chair  and  determine  from  the 
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^PP- ^^"     language  itself,  under  the  circumstanoes,  what  he  meantr— in  this 

— ~        very  little  assistance  can  be  derived  from  other  wills.    If,  from 

Lu^Ess      ^^  language  employed  and  the  circumstances,  the  meaning  of 

the  testator  can  fairly  be  made  out,  effect  must  be  given  to  that 


RiddeU,J. 


meaning — ^unless  it  violates  some  rule  of  law — ^whatever  may 
have  been  t^e  interpretation  placed  by  Coinifi  upon  the  words  of 
other  wills  in  the  same  or  sunilar  language. 

From  an  examination  of  the  will  as  a  whole  I  am  satisfied  tixat 
when  the  testator  speaks  of  property  "situated  in  the  Province  of 
Ontario/'  he  means  his  real  estate.  No  doubt  '"property'  is  the 
most  comprehensive  of  all  the  terms  which  can  be  used,  inasmuch 
as  it  is  indicative  and  descriptive  of  every  possible  interest  which 
the  party  can  have:"  Langdale,  M.R.,  in  Jones  v.  Skinner  (1835), 
5  L.J.N.S.  Ch.  87,  90 — and  no  doubt  in  a  proper  case  the  word 
will  be  so  interpreted.  But  here  I  cannot  think  that  the  testator 
thought  of  his  Canadian  Pacific  Railway  Company  stock  as  being 
"situated"  anywhere — "the  expression  of  situation  ...  is 
hardly  apt  for  personal  estate.  I  do  not  mean  to  say  that  personal 
estate  is  not  situate  somewhere — of  course  it  is — but  you  do  not 
find  that  word  usually  used  in  a  will  (as)  passing  personal  estate:" 
Lindley,  L.J.,  in  HaU  v.  HaU,  [1892]  1  Ch.  361,  at  pp.  363,  364. 

I  think  that  in  this  will  the  testator,  having  real  estate  which 
could  be  and  was  in  every  sense  situated  in  the  Province  of  Ontario, 
meant  that  real  estate  by  the  expression  employed. 

The  four  children  then,  in  my  opinion,  should  divide  this  stock 
equally. 

The  son's  appeal  should  be  allowed;  the  costs  may  wdl  be 
borne  by  the  fund,  as  the  litigation  has  ansen  from  the  language 
employed  by  the  testator  himself.   .  ■ 

i 
MiDDLETON,  J. : — ^Appeal  and  cross-appeal  from  the  judgment  j 

of  Mr.  Justice  Sutherland,  delivered  on  the  26th  July,  1919.  j 

Joseph  Lxmness  died  on  the  3rd  November,  1915.    His  will,  ^ 

bearing  date  the  4th  March,  1915,  was  duly  admitted  to  prdbate.  : 

His  widow,  who  survived  him,  died  on  the  5th  May,  1919.  j 

His  estate,  according  to  the  inventory  submitted  upon  the? 

application  for  probate,  amounted  to  the  sum  of  about  (335,000,  1 

comprising  among  other  things:  1,191  shares  of  stock  in  the  | 

Canadian  Pacific  Railway  Company,  valued  at  $221,377;  lands  in  * 
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Etobicoke    (Ontario),   valued   at   $8,600;  lands   in   Edmonton     ^^^^^''' 

(Alberta),  valued  at  $5,000;  and  lands  in  Saskatchewan,  valued  at        

$40,000.    The  remainder  of  the  estate  oonsisted  of  mortgages,     7,^^^^ 
cash,  stocks,  and  cattle. 

By  his  will  the  testator  gave  to  his  widow  his  furniture 
and  household  effects.  He  th^n  gave  to  each  of  his  three 
daughters  250  i^res  of  stock  in  the  Canadian  Pacific  Railway 
CJompany,  and  to  his  son  50  shares  of  the  same  stock.  After 
some  pecuniary  legacies,  not  now  of  any  importance,  he  devised 
and  bequeathed  all  his  real  estate  and  all  his  personal  estate,  not 
otherwise  disposed  of  by  his  will,  to  his  executors  and  trustees 
upon  trust  to  allow  his  widow  to  occupy  his  dwelling-house  and 
lands  appertaining  thereto  during  her  life,  and  upon  the  further 
trust  to  pay  her  an  annuity.  Then  foDow  the  clauses  giving  rise 
to  the  present  difficulties: — 

[The  learned  Judge  quoted  sub-clauses  2,  3,  4,  and  5  of  clause 
,7  of  the  will,  as  above  set  out.] 

The  daughters  contend  that,  under  the  provisions  of  the  will 
above  quoted,  the  stock  of  the  Canadian  Pacific  Railway  Company 
is  to  be  regarded  as  situated  within  the  Province  of  Ontario,  and 
that  the  proceeds  of  it,  as  well  as  the  proceeds  of  the  residence,  are 
divisible  among  them.  The  son  contends  that  the  second  su1> 
clause  above  quoted  applies  only,  so  far  as  the  provision  in  favour 
of  the  daughters  is  concerned,  to  property  situated  within  Ontario 
in  a  narrower  sense,  and  is  confined  to  realty  within  Ontario  other 
than  that  set  apart  for  the  benefit  of  the  widow  during  her  life- 
time; and  that,  upon  the  death  of  the  widow,  this  real  estate  and 
all  the  testator's  personal  property,  save  that  specifically  be- 
queathed, is  divisible  among  the  four  children  equally. 

Mr.  Justice  Sutherland,  in  a  very  carefully  considered  judg- 
ment, has  concluded  that  the  Canadian  Pacific  Railway  Company 
stock  is  property  situated  within  Ontario,  and  is  therefore  divisible 
among  the  daughters  to  the  exclusion  of  the  son,  but  that  the 
proceeds  of  the  residence  fall  under  clause  4,  and  are  divisible 
among  the  four  children.  The  son  and  daughters  both  appeal 
frqm  the  portions  of  the  judgment  adverse  to  their  respective 
contentions. 

I  have  come  to  the  conclusion  that  the  appeal  of  the  son  should 
be  allowed  and  the  appeal  of  the  daughters  should  be  dismissed. 
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^?919  ^  ^  ^  understand  the  will,  the  intention  of  the  testator  was  that 

the  great  bulk  of  his  estate  should  be  divisible  upon  the  death  of 

Luw«as.  ^  ^®  ^®  ^^^^  °^*  ^*  apart  a  fund  for  the  purpose  of  securing 
to  her  the  annuity,  but  until  she  dies  the  bulk  of  the  estate  is  to 
remain  intact. 

It  is  common  groimd  that  the  testator  was  on  most  a£Fectioiiate 
tertns  with  all  the  members  of  his  family,  and  that  he  had  conferred 
some  benefits  upon  his  son.  There  is  some  conjBict  as  to  the  extent 
of  these  benefits  so  conferred,  but  there  is  nothing  to  lead  one  to 
su{>po8e  that  he  intended  to  discriminate  against  the  son  beyond 
what  was  necessary  to  produce  a  condition  of  eqiiality,  having 
regaixl  to  the  transactions  which  had  taken  place  during  his  life- 
time. This  is  the  probable  explanation  for  the  greater  benefits 
conferred  upon  the  daughters  by  the  clause  dealing  with  the 
partial  distribution  of  the  Canadian  Pacific  Railway  Company 
stock  held  by  him. 

It  is,  I  think,  erroneous  to  assume  that  the  effect  of  sub-clause 
2  is,  that  the  testator  intended  to  classify  all  his  property  as  being 
sitiuUed  either  in  the  Province  of  Ontario  or  in  the  Provinces  of 
Saskatchewan  and  Alberta.  He  might  have  owned  resl  estate 
within  the  Province  of  Quebec,  and  it  clearly  was  not  his  intention 
that  he  should  die  intestate  as  to  any  part  of  his  property .  The 
devise  to  his  executors  and  trustees  is  expressed  in  the  widest 
possible  terms.  The  true  significance  of  sub-clause  2  is,  as  I  think, 
to  provide  for  a  miAor  benefit  to  the  daughters  by  permitting  tht^m 
to  receive,  at  what  he  evidently  thought  was  a  comparative^^ 
early  date,  the  proceeds  of  the  property  situate  within  Ontario. 
This  I  take  to  be  realty,  not  because  I  attribute  any  narrow 
meaning  to  the  word  "property,''  but  because  the  testator  speaks 
here  of  property  situated  in  OrUario.  This  word  "situated"  is 
properly  used  only  in  connection  with  realty:  see  the  judgment  of 
Lord  Justice  lindley  in  HaU  v.  HaU,  [1892]  1  Ch.  361,  where, 
dealing  with  a  gift  of  "effects  wheresoever  the  same  may  be 
situate,"  he  says  (pp.  363,  364):  "The  expression  of  situation, 
^wheresoever  the  same  may  be  situate,'  is  hardly  apt  for  personal 
estate.  I  do  not  mean  to  say  that  personal  estate  is  not  situate 
somewhere — of  course  it  is — but  you  do  not  find  that  word  usually 
used  in  a  will  passing  personal  estate." 

The  "property"  situated  in  the  Provinces  of  Saskatchewan 
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and  Alberta,  which  is  to  be  divided  among  the  four  children,  I         fAjg    * 

take  to  mean  the  realty  situated  in  these  Provinces.    It  may  also        

well  include  the  cattle  and  farm  implements  owned  in  connection     L^j^gs. 
with  the  ranch;  concerning  these  no  question  has  been  asked,  and 
I  express  no  opinion. 

The  third  sub-clause  speaks  of  the  division  authorised  by  the 
second  clause  as  a  ''partial  division  of  my  estate,''  and  provides 
that  the  balance  of  the  income  is  to  be  equally  divided  amongst  the 
four  children.  This,  I  think,  again  points  to  the  fact  th^t  the 
great  bulk  of  the  estate  is  yet  to  remain  in  the  hands  of  the  execu- 
tors. 

The  fourth  sub-clause,  authorising  tHe  continuance  of  the 
business,  is  again  followed  by  the  same  provision,  "all  share  or 
profit  received  from  the  said  business  shall  be  divided  equally 
amongst  my  said  four  children." 

The  fifth  sub-clause,  which,  as  I  have  ahready  said,  is,  I  think, 
the  main  provision  of  the  will,  provides  that,  after  the  death  of  the 
wife,  the  "real  estate  which  was  retained'  for  her  benefit  and  the 
balance  of  my  property  real  and  personal  shall  be  sold  and  divided 
equally  among  my  said  children  as  hereinbefore  set  forth."  I 
can  attribute  no  meaning  to  these  wcffds  other  than  $n  intention 
that  the  proceeds  of  all  of  this  property  shall  be  divided  equally 
among  the  testator's  children  as  hereinbefore  set  forth. 

Much  was  said  upon  the  argument  as  to  the  effect  to  be  given 
to  the  words  "as  hereinbefore  set  forth."  I  do  not  think  that  the 
testator  intended  these  to  conflict  with  the  word  "equally,"  just 
as  I  would  find  in  the  proviso  at  the  end  of  sub-clause  2  an  explana- 
tion of  their  use.  That  proviso  is,  "that  if  any  child  of  mine  shall 
die  in  my  lifetime  leaving  a  child  or  children  who  shall  siurive  me 
then  in  every  such  case  the  last  mentioned  child  or  children  shall 
take  and  if  more  than  one,  equally  between  them,  the  share  which 
Ids  her  or  their  parent  would  have  taken  of  my  said  estate  if  such 
pai^nt  had  survived  me  and  if  any  of  my  said  children  shall  die 
without  issue  then  the  share  or  shares  which  should  have  gone  to 
such  deceased  child  shall  be  divided  equally  amongst  my  said 
children  share  and  share  alike." 

"ifhroughout  the  will  there  is  a  clear  distinction  between  the 
daughters,  who  are  only  referred  to  as  a  class  once,  and  the 
four  children,  who  are  referred  to  in  almost  every  clause.    Had  the 
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1919        testator  intended  any  particular  property  to  be  divided  among 

his  daughters,  he  would  have  said  so,  and  not  referred  to  them  as 

LuNNEss.  ^  "  children."  Where  he  intended  the  four  to  share,  he  invariably 
^.r- —  ,     used  the  word  "children."  \ 

Underl3dng  the  argument  made  on  behalf  of  the  daughters  is, 
I  think,  the  fallacious  assumption  that  incorporeal  property  must 
be  deemed  to  have  a  situs.  That  argument  was  based  almost 
entirely  upon  the  maxim  "woWZfa  sequuntur  peraanam"  That 
maxim  is  used  as  a  convenient  statement  of  the  rule  of  private 
international  law  with  reference  to  the  descent  of  personal  property. 
,  The  law  of  the  domicile,  the  personal  law>  is  to  apply  to  those  who 
take  upon  the  death  of  the  testator.  In  the  same  connection  a 
situs  is  attributed  to  things  that  cannot  have  any  real  situs. 
Here  the  testator,  when  he  used  the  word  "situated,"  intended 
if)  use  that  word  in  the  sense  in  which  it  is  used  and  imderstood 
by  ordinary  people,  equivalent  to  "located"  or  "placed  with 
regard  to  its  surroundings."  The  idea  of  a  situs  attributable 
to  an  incorporeal  thing'probably  never  crossed  his  mind,  and  it  is 
as  fallacious  to  me  to  suggest  that  he  thought  that  the  Canadian 
Pacific  Railway  Company  stock  was  situated  in  Ontario,  because 
perchance  the  script  was  in  his  strong  box  in  Toronto,  as  to  suggest 
that  he  regarded  this  stock  as  having  a  situation  in  the  Province 
of  Quebec,  because  the  head  office  of  the  railway  company  was 
there. 

I  think  it  our  duty  to  interpret  the  will  by  attributing  to  the 
words  used  their  plain  meaning,  probably  well-imderstood  by  the 
testator,  rather  than  by  attempting  to  attribute  to  these  words 
an  inaccurate  and  highly  technical  meaning,  only  vaguely  under^ 
stood  by  most  lawyers. 

For  these  reasons,  I  think  the  appeal  of  the  son  should  be 
allowed,  and  that  it  should  be  declared  that  the  Canadian  Pacific 
Railway  Company  shares  and  the  proceeds  of  the  homestead  are 
divisible  under  the  provisions  of  the  fifth  sub-clause  of  clause  7 
of  the  will,  that  is,  among  the  four  children. 

The  appeal  of  the  daughters  should  therefore  be  dismissed. 
Costs  of  all  parties  may  well  be  paid  out  of  the  estate. 

Latchford,  J.,  agreed  with  Middleton,  J. 
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Mehedith,    CJ.C.P.:— Subetantially   stated,    tbe    questions  ^^fgj^^^' 

involved  in  this  appeal  are: —  

1.  Who  take,  under  the  will  in  question,  the  testator's  land,  LumjEss. 
in  Ontario,  in  which  his  widow  had  a  life-estate  under  the  will?      ,  — 7-^ 

Meradith, 

and  CJ.CJ». 

2.  Who  take,  under  the  will,  that  part  of  the  testator's  stock 
in  the  Canadian  Pacific  Railw^gr  Company  not  specifically  be- 
queathed in  it? 

The  first  step  in  considering  these  questions  should  be  a  care- 
ful perusal  of  the  whole  will,  which  is  in  these  words: — 

[The  learned  Chief  Justice  then  set  out  the  whole  will,  except 
the  formal  parts,  as  above.] 

The  testator  died  in  the  year  1915,  leaving  his  wife  and  his 
children,  three  daughters  and  one  son,  surviving  him.  His  widow 
died  in  the  year  1919,  a  few  days  only  before  these  proceedings 
were  formally  begun.    The  four  children  are  all  living. 

The  daughters  contend  that  all  of  this  property  is  part  of  the 
testator's  "property  situated  in  the  Province  of  Ontario,"  which, 
imder  sub-clause  2  of  clause  7  of  the  will,  goes  to  th^n  in  equal 
shares. 

For  the  son  it  is  now  contended  that  the  property  in  question 
is  not  within  the  provisions  of  sub-clause  2;  and  that  under  sub- 
clause 5  of  clause  7  it  goes  to  the  four  children  of  the  testator  in 
equal  shares. 

To  this  contention  the  daughters  reply  that,  even  if  subclause 
5  applied,  and  sub-clause  2  did  not  directly  apply,  still  they  alone 
should  take,  the  words  "as  hereinbefore  set  forth"  at  the  end  of 
sub-clause  5  governing  it;  and  that  those  words  mean  "as  set  forth 
in  sub-clause  2." 

It  is  to  be  observed  at  the  outset  that  no  such  contention  as 
is  now  made  in  the  son's  behalf  was  made  until  after  these  pro- 
ceedings had  been  launched:  and  that  no  such  question  as  that 
which  that  contention  raises  is  set  out  in  these  proceedings.  The 
questions  set  out,  regarding  the  construction  of  the  will,  are: 
whether  the  stock  in  the  railway  company  is  part  of  the  testator's 
property  situated  in  Ontario;  which  of  the  children  are  entitled  to 
it;  and  whether  the  son  takes  under  sub-clause  2  any  share  or 
interest  in  the  property  situated  in  Ontario :  there  was  no  suggestion 
that  sub-clause  2  related  to  land  only. 
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^Toi?^  Sub-clause  6  is  not  referred  to.    And  it  is  also  to  be  observed 
that,  if  the  son's  present  contention  prevail,  all  that  has  .been 

Lu^BBs.     ^^^^  under  the  will  in  the  way  of  selling  the  testator's  personal 
— "        property  and  dividing  the  proceeds  under  sub-clause  2  was  a 
cj.cp/      breach  of  trust,  for  which  the  executors  are  answerable. 

And  it  is  said  that  in  that  family  court  most  competent  to 
Iqiow  the  testator's  real  intentions — ^the  whole  of  his  family,  the 
executors,  and  the  family  solicitor  who  drew  the  will — ^it  was  never 
suggested  or  thought  of,  by  any  one,  that  the  son  had  any  share 
in  the  land  that  went  to  the  widow  for  life  or  in  any  of  the  testator's 
property  in  Ontario;  and  that  indeed  the  son  joined  in  a  deed  of 
the  land  to  make  it  plain  that  he  had  no  claim  upon  it. 

These  things  may  not  preclude  him:  and  it  may  be  proper  to 
widen  the  scope  of  these  proceedings  so  that  any  question,  which 
any  of  the  new  legal  advisers  of  any  of  the  parties  may  now  raise, 
should  be  considered,  notwithstanding  that  they  may  cause  a 
reversal  of  the  position  taken  unitedly  by  all  concerned  and  always 
acted  ux)on  from  the  time  of  the  testator's  death  down  almost  to 
the  present  day,  and  may  also  cause  great  difGculty  and  confusion 
in  giving  effect  to  this  newly-thought-of  interpretation  of  the  will : 
yet  it  would  be  a  strange  thing  if  we  should  be  obliged  now  to  tell 
them  that  they  were  all  wrong  in  their  confident  judgment  as  to 
their  own  husband's,  father's,  and  client's  intentions. 

In  clause  7  of  the  will  the  property  in  question  is,  among 
all  of  the  testator's  real  estate  of  every  kind  and  all  his  personal 
estate  and  effects  whatsoever  and  wheresoever,  not  otherwise 
disposed  of  by  the  will,  given  to  his  executors  upon  the  trusts 
set  out  in  the  six  sub-clauses  of  that  clause.  Contemporanea 
expasitio  est  fortiasima  in  lege  is  a  maxim  which  may  weU  be  applied 
to  this  case.  As  to  deeds  it  has  long  sagely  been  said:  ''Tell  me 
what  you  have  done  under  such  a  deed  and  I  will  tell  you  what 
that  deed  means:"  with  greater  force  it  may  be  said,  in  such  a 
case  as  this:  "Tell  me  what  the  whole  household  considered  the 
meaning  of  his  will  to  be  and  I  will  tell  you  what  the  head  of  the 
household  meant  by  his  will:"  see  Watcham  v.  Attomey-Oeneral 
of  the  East  African  Protect&ratej  [1919]  A.C.  533. 

Under  sub-clause  2  the  executors  are — after  providing  for 
the  bequests  before  set  out  in  the  will — to  sell  "any  or  all  of  my 
property  situated  in  the  Province  of  Ontario  at  any  time  in  their 
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discretion  within  ten  years,"  from  the  date  of  the  testator's  death,         foig    ' 
and  to  divide  the  proceeds  equally  among  his  three  daughters.  

All  such  bequests  having  been  provided  for,  and  the  widow     l^^^. 
being  dead  and  the  ten  years  being  unexpired,  why  should  not  the      „~T"^ 
lands  in  question  be  sold  and  the  proceeds  divided  equally  among       cj.cp. 
the  testator's  three  daughters,  as  this  subclause  provides?    Like 
the  family  court'i^  mind,  mine  does  not  contain  a  doubt  of  the 
daughters'  rights  to  this  property  under  that  sub-clause  of  the 
will. 

Unles^  the  mind  desires  to  make  sub-clause  5  repugnant  tOs 
sub-clause  2,  how  can  any  real  conflict  between  them  appear  or 
seem  to  be? 

Naturally,  in  minds  ignorant,  of  all  things  that  actuated  the 
testator,  except  that  he  has  given  much  to  bis  daughters  and 
comparatively  little  to  his  son,  there  is  a  strong  repugnance  to  the 
unequal  division  and  a  natural  inclination  to  transfer  that  repug- 
nance from  the  mind  to  the  will,  especially  when  nothing  is  said 
against  the  ability  or  character  of  the  child  who  gets  the  smaller 
portion:  though  in  truth  it  may  be  that  it  was  just  because  of 
good  ability  and  good  character,  and  the  father's  faith  in  his 
son's  ability  to  be  as  successful  in  life  as  the  father  had  been,  or 
more  so,  that  the  lesser  gifts  to  the  son  were  made;  so  that  his 
ability  and  ambition  should  be  spurred  into  action  rather  than 
cloyed  with  the  honey  of  idleness  and  sdf-indulgence — good  or 
bad — ^induced  by  "found,"  not  earned,  money. 

But  though  knowledge  of  such  things  is  generally  in  the  family 
court,  it  is  not  here;  and  all  that  this  Court  should  do  is  to  guard 
against  any  speculations  regarding  them,  and  against  ^ving 
effect  to  anything  but  the  will  of  the  testator  expressed  in  his 
words  which  I  have  read  at  length. 

The  controlling  words  of  sub-clause  5  are:  "as  hereinbefore 
set  forth;"  and  those  words  are  really  made  of  no  effect  unless  they 
are  read  as  referring  to  sub-clause  2.  There  is  no  escape  from  that ; 
the  words  "as  hereinbefore  set  forth"  are  useless  unless  they  mean 
as  set  forth  in  sub-clause  2:  whilst,  if  read  as  referring  to  the 
provisions  of  that  sub-clause,  there  is  not  a  shadow  of  repugnance, 
but  the  whole  scheme  of  the  will,  and  every  clause  in  it,  work 
together  in  harmony.  It  cannot  be  said  even  that  subclause  5  is 
superfluous;  bec&use,  although  sub-clause  2  is  verj'^  wide  in  the 
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^^ifti^*^      power  and  direction  to  sell  and  divide  the  estate,  contained  in  it, 

yet  it  does  not  provide  for  a  sale  or  division  of  that  part  of  the 

Lu^Sjss      ^^*®  which  must  have  remained  undisposed  of  if  the  widow  had 
— 7        outlived  the  space  of  ten  years,  the  time-limit  of  the  power  to  sell 
cj.cp/      and  divide  under  sub-clause  2.  ' 

The  objections  now  made  to  this  interpretation  of  the  will 
seem  to  me  to  be  insignificant. 

It  is  true  that  the  word  "equally''  in  sub-clause  6  is  not  reaUy 
necessary  for  that  interpretation  of  the  will,  but  it  is  at  least 
quite  as  superfluous  in  any  other  interpretation  of  it.  Giving 
it  the  meaning  of,  "according  to  the  equalities  set  out  in  sub- 
clause 2" — that  is,  as  to  property  in  Ontario  equally  between  the 
three  daughters  only,  and  as  to  property  in  Saskatchewan  and 
Alberta  equally  between  the  four  children — ^its  use  is  more  than 
excusable:  and  it  is  always  to  be  borne  in  mind  that  the  will  was 
drawp  by  a  member  of  the  legal  profession  who  has,  for  a  number 
of  years,  been  a  practising  barrister  as  well  as  solicitor. 

On  the  other  hand,  if  sub-clause  5  were  intended  to  provide  for 
a  division  the  same  as  is  provided  for  in  sub-clause  4  or  sub-clause 
3,  the  introduction  of  the*  word  "equally''  as  well  as  the  words 
"as  hereinbefore  set  forth"  could  have  no  purpose  or  effect — one 
or  other  is  superfluous  and  inexcusable. 

Sub-clause  4  does  not  aid  the  son,  it  accentuates  the  testator's 
intention  throughout  to  give  the  much  greater  portions  to  the 
daughters:  so  much  greater,  as  to  the  bulk  of  the  estate  which 
was  specifically  bequeathed,  as  760  shares  of  stock,  valued  at 
$185.87J^  each  share,  to  the  daughters,  and  only  50  to  the  son. 
The  testator's  interest  in  the  business  mentioned  in  this  sub- 
clause had  a  value  in  money  of  only  $200,  as  appears  in  the  papers 
under  oath  which  led  to  the  grant  of  probate  of  the  will;  so  that 
all  the  profit  which  might  be  derived  from  that  business  would 
come  from  the  son's  managment  of  it,  and  yet  the  profits  so 
earned  were  to  be  equally  divided  between  him  and  each  of  his 
three  sisters,  in  equal  shares. 

It  is  true  that  in  sub-clause  3  the  division  of  the  testatcnr's 
estate  is  called  a  "partial"  division;  but  until  some  one  is  able  to 
suggest  a  single  word  that  would  better  express  it,  whatsoever 
interpretaticfn  may  be  placed  on  sub-clause  2,  fault  cannot  reason-  ' 
ably  be  found  with  the  draftsman  of  the  will  for  employing  it 
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The  division  must  be  partial  until  complete;  and,  as  the  pro-    ^^fiJ^^' 

perty  would  be  sold  and  divided  from  time  to  time  extending  over        

the  10  and  the  5  years,  for  some  length  of  time,  the  word  "partial"     luni^ 
might  seem  to  have  too  wide  a  ring,  though  quite  accurate;  and  it        — 7 
must  not  be  forgotten  that  if  the  widow  outlived  the  space  of  10      cj.c.p.' 
years  there  never  could  be  anything  but  a  partial  division  under 
sub-clause  2.    The  more  minute  one  becomes  in  discussing  this 
will  the  more  one  should  become  impressed  with  the  vision  of  the 
draftsman. 

It  may  be  well  now  to  deal  directly  with  the  new  contention 
made  in  the  son's  behalf,  to  ^ve  effect  to  which  would  sub- 
stantially nullify  the  provisions  of  sub-clause  2:  and  to  give 
concisely  some  direct  reasons  why  I  am  imable  to  give  any  effect 
to  it. 

The  contention  is  that  the  sub-clause  relates  only  to  the 
testator's  land.    But  why? 

It  caimot  be  because  the  learned  draftsman  of  the  will  and  the 
testator  have  said  "  any  or  all  of  my  property."  It  ought  not  to  be 
necessary  to  refer  any  one,  learned  or  unlearned,  to  the  statement 
made  by  the  Lord  Chancellor  and  repeated  by  Lord  Justice  Cotton, 
in  the  case  of  In  re  Prater  (1888),  37  Ch.  D.  481,  483,  486,  that 
''the  word  'property'  is  as  wide  as  an3rthing  can  be." 

In  an  affidavit  of  the  son,  filed  in  this  matter,  he  states  that     . 
he  has  no  recollection  of  his  father  ever  having  used  the  word 
"property"  in  relation  to  anything  but  real  estate. 

The  learned  Judge  who  heard  this  case  in  the  first  instance 
properly  rejected  this  evidence:  there  is  no  ground  of  any  kind  for 
the  introduction  of  such  testimony:  and,  if  there  were,  that  intro- 
duced would  be  useless:  the  plain  meaning  of  a  plain  word  could 
not  be  perverted  upon  such  an  affidavit  by  one  so  interested  in 
perversion. 

There  is  no  ground  for  the  assertion  that  any  one,  not  to  speak 
of  the  capable  testator  or  the  learned  draftsman  of  the  will,  thinks 
the  word  "property"  appUcable  only  to  land;  if  there  were  any 
groimd  for  believing  that  any  ignorance  exists  respecting  its  mean- 
ing, it  may  be  that  that  ignorance  would  be  in  thinking  the 
opposite.  Let  any  one  test  it  by  asserting  to  any  owner,  however 
unlearned,  and  whether  male  or  female,  that  his  or  her  cow,  or 
household  fumitiu^,  bought  and  paid  for,  is  not  his  or  her  property, 
and  await  the  result. 
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App.  Div.  jf  ^j^gj^  could  have  been  any  excuse  for  attributing  such 

inconceivable  ignorance  to  any  one  concerned  in  the  making  of 

Lum^s      ^^  ^^'  *^  ^^  itself  should  have  presented  it,  for,  in  it,  far  more 
— 7        than  such  knowledge  is  made  plain  in  the  words  "my  property 
C.J.C.P.'      real  and  personal"  contained  in  the  short  sub-clause  5  so  much 
relied  upon  in  the  son's  behalf. 

That  the  testator  could  not  have  meant  land  only  seems  to 
me  to  be  very  evident:  because,  to  reach  that  conclusion,  the 
plain  meaning  of  a  plain  word  written  by  a  competent  writer 
must  be  distorted;  because  the  whole  will  shews  an  intention  that 
the  whole  estate  was  to  be  converted  |nto  money  and  the  money 
given  to  the  beneficiaries  without  any  needless  delay:  except  to 
protect  the  widow's  interests,  there  was  no  reason  for  any  delay; 
because  he  had  no  land  in  Ontario  that  could  be  sold — all  that  he 
had  was  the  homestead  estate  which  was  willed  to  the  widow  for 
life ;  and  because  he  could  not  have  meant  that  his  farms  in  Saskat- 
chewan and  Alberta  should  be  sold  and  their  .livestock,  farming 
implements,  and  other  farm  chattels  retained:  he  would  have 
provided  that  the  chattels  also  should  be  sold  witiun  the  five 
years :  and  most  likely  would  "  give  the  tail  with  the  hide." 

The  contention  that  the  words  "as  hereinbefore  set  forth" 
refer  to  sub-clause  2,  but  only  to  the  latter  words  of  it,  is  very 
.  like  a  surrender  of  the  son's  claim;  for,  if  to  that  sub-clause  at 
•  all,  why  not  the  whole  of  it,  what  justification  for  separating  the 
latter  from  the  former,  when  the  learned  draftsman  of  the  will  did 
not  with  more  than  a  comma,  and  has  connected  them  inseparably 
by  the  words  "provided  always,"  etc.,  and  it  is  impossible  for  me 
to  believe  that  the  learned  draftsman  of  the  wiQ  could  have  drawn 
it  as  it  is  if  what  is  contended  for  were  intended.  At  the  least 
he  must  have  said,  "but  in  case  of  the  death  of  any  of  them  in  my 
lifetime  leaving  children  such  children  are  to  take  in  the  manner 
hereinbefore  set  out."  There  is  no  groimd  for  attributing  to  him 
illiteracy. 

I  find  no  difficulty  in  reaching  the  conclusion  that  the  pro- 
visions of  sub-clause  2  must  govern,  whether  the  rights  of  the 
parties  arise  directly  under  it  or  indirectly  under  the  words  "as 
hereinbefore  set  forth,"  contained  in  and  which  govern  sub- 
clause 5:  and  accordingly  I  am  in  favour  of  aUowing  the  appeal. 
The  cross-appeal  raises  the  second  question  before  set  out;  and 
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as  to  it  I  find  no  difficulty  in  reaching  the  same  conclusion  as     "^^f^^^*^* 
that  reached  and  given  effect  to  by  the  Judge  of  first  instance.  

The  shares  of  the  stock  in  question  were  represented  by  stock     l^^;^. 
certificates  held  by  the  testator,  and,  for  safekeeping,  deposited      ^—rr^ 
with  his  bankers  in  Toronto.  cj.cp. 

When  such  shares  are  sold,  the  transaction  is  ordinarily  closed 
by  the  seller's  broker  handing  to  the  buyer's  broker  the  certificates 
with  the  printed  form  of  assignment  always  on  the  back  of  them, 
signed  without  being  filled  in,  and  pa3nnent  of  the  price:  the  next 
seller  concludes  the  sale  by  mere  delivery  of  the  certificates  so 
endorsed,  and  so  on:  and  it  is  not  imtil  some  purchaser  buys  for 
investment,  and  desires  to  be  registered  as  owner,  that  th^  regis- 
tration is  changed,  which  is  done  by  the  simple  process  of  filling 
his  name  in  the  blank  assignment  endorsed  on  the  certificate  and 
sending  it  to  the  company  for  registration.  So  that,  for  practical 
pmposes,  the  certificates  are  properly  treated  as  if  they  were  the 
shares:  and  few  concern  themselves  with  the  technical  legal  aspect 
of  ownership.  To  say  to  a  business-man  that  his  certificates  are 
not  his  "property,'^  situated  wherever  they  may  be  kept,  could 
but  excite  derision.  They  are,  for  all  practical  purposes,  his 
certificates,  his  shares  and  his  stock  in  the  company.  The  stock 
is  personal  property,  and  the  owner  of  shares  can,  when  he  pleases, 
compel  registration:  see  Canada  National  Fire  Insurance  Co.  v. 
Hutchings,  [1918]  A.C.  451,  39  D.L.R.  401. 

This  question  does  not  depend  upon  any  technical  rule  of 
law,  but  is  to  be  determined  by  that  which  the  testator  meant. 
And,  if  it  did,  how  could  there  be  anything  extraordinary  in  applying 
to  a  case  of  testacy  the  same  rule  as  is  applied  in  a  case  of  intestacy? 
It  is  wrong  to  say  that  the  daughters  base  their  claim  upon 
technical  rules:  it  is. right  to  say  that,  if  the  son  rely  upon  the 
technical  rule  that  movable  property  generally,  or  such  property 
as  that  in  question  in  particular,  can  have  no  abiding  place,  the 
daughters  reply  that  then  the  property  in  question  followed  the 
domicile  of  the  testator,  and  was  therefore  property  situated  in 
Ontario.  But,  as  I  have  said,  the  only  governing  question  in 
this  case  is:  whether  the  intention  of  the  testator,  expressed  in 
his  will,  is  that  the  stock  in  question  should  pass  as  part  of  all  his 
"property  situated  in  Ontario:"  and  that  he  did  so  intend,  ^eems 
to  me  to  be  plain. 
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^^Tq\q^  The  great  bulk  of  his  estate  consisted  of  such  stock,  and  it  was 

all  represented  by  the  certificates  in  his  possession,  which  could 

Lu^jiass  ^  transferred  almost  as  readily  as  if  they  were  bank-notes, 

"bearer-bonds,"  or  other  like  property. 

Mendith,  v 

C.J.C.P.  Then  it  is  obvious  that  the  testator  intended  to  dispose  of  all 

his  property  by  his  will;  and  equally  plain  to  me  that  he  thought 
all  his  property  of  every  nature  and  kind  was  "situated"  in  one 
or  other  of  the  three  Provinces  named  in  his  will;  and,  that  being 
so,  to  him  the  shares  of  the  stock  in  question  must  have  been 
"situated"  in  Ontario. 

The  word  "situated"  is  one  of  very  wide  meaning;  and  may 
quite  as  well  be  applied  to  goods  as  lands,  indeed  is,  I  have  no 
doubt,  rather  more  generally  applied  here  to  goods,  the  more 
favoured  words  connected  with  land  being  "located"  and  "locatee,' 
as  the  mining  and  Crown  lands  enactments  of  this  Province, 
among  many  things,  shew. 

It  is  impossible  to  read  the  whole  will  and  to  retain  even  the 
most  flickering  suspicion  that  the  testator  knew  or  had  any  thought 
that  the  bulk  of  his  property  was  situated  in  the  Province  of 
Quebec,  and  I  am  far  from  being  able  to  find,  or  consider,  that  it 
was. 

In  fact  a  very  great  part  of  the  railway  is  situated  in  Ontario, 
a  fact  of  which  no  one  can  be  in  ignorance,  or  can  forget,  because 
it  is  everywhere  to  be  seen  and  heard,  and  is  in  constant  use, 
by  the  inhabitants  of  the  Province. 

These  things  must  be  considered  in  a  practical  manner:  and 
can  any  one  doubt  that  if  the  testator  had  been  told  that  the  bulk 
of  his  property  was  situated  in  the  Province  of  Quebec  he  should 
have  thought,  even  if  he  had  the  knowledge  of  a  lawyer,  that  his 
informant  was  a  very  unpractical  person? 

It  may  be  observed  that  the  word  "situated"  is  a  superfluous 
word:  the  meaning  of  the  sub-clause  would  be  just  the  same 
without,  as  it  is  with,  it. 

The  case  to  which  I  have  referred — In  re  Prater,  37  Ch.  D.  481 — 
is  distinctly  in  the  daughters'  favour,  though  decided  in  En^and, 
where  formalities  ^re  perhaps  more  adhered  to  than  here. 

In  that  case  the  Court  of  Appeal,  presided  over  by  the  Lord 
Chancellor,  unhesitatingly  decided  that  the  words,  "my  property 
at  Rothschilds'  bank"  included  shares  in  the  stock  of  a  company; 
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and  in  that^case  Lord  Justice  Cotton  (p.  486)  made  use  of  these     '^^F^^^^* 

words,  which  are  singularly  appropriate  to  this  case:  ."Property  is         

a  word  of  the  very  largest  description,  and  looking  at  this  will  I     luotSsss 
see  nothing  to  cut  it  down  to  'money'  so  as  to  ;nake  it  pass  only        — - 
the    bankers'    balance.    Though   people   would   not   ordinarily       cj.c.p. 
describe  I  a  cash  balance  at  their  bankers  as  property  at  their 
bankers,  yet  they  might,  do  so,  but  why  may  not  the  testator  so 
describe  these  shares,  which  are  not  really  property  at  his  bankers, 
but  are  so  in  this  sense,  that  the  certificates  without  which  the 
title  to  these  shares  cannot  be  asserted  are  in  the  hands  of  the 

r 

bankers?"  And  again  (p.  487):  "There  is  a  wide  difference 
between  real  estate  having  a  particular  locality,  and  shares, 
which  may,  J  think,  be  described  by  any  i)erson  not  having  any 
great  legal  knowledge  as  in  the  place  where  the  certificates  are." 

Under  all  the  circumstances  of  the  case,  the  costs  of  all  parties 
might  not  unjustly  come  out  of  the  estate  "situated  in  the  Province 
of  Ontario."     '  ^ 

Judgment  below  varied"  (Meredith,  CJ.C.P.,  dissenting). 


[APPELLATE  DIVISION.)  I919 

BiFDSILL   V.   BiKDSILL. 

Deed — Construction — Conveyance  of  Land — Reconveyance — Effect  of— Estate 
Tail  in  Remainder— Estates  TaH  Ad,  R.S.O.  1914y^  ck,  IIS,  sees.  9,  IB- 
Will — '* Terms f  Conditions,  and  Charges  and  Legacies** — Bar  of  Entail — 
Estate  in  Fee  Simple. 

The  judgment  of  Masten,  J.,  46  O.L.R.  307,  was  affirmed  by  a  Divisional 
Court  (Mebedith,  C.J.C.P.,  dissenting). 

By  the  majority  of  the  Court: — ^The  widow  had  a  life-estate  in  the  lands, 
with  remainder  over  to  the  sons,  each  of  whom  took  an  estate  in  fee  tail  in 
the  land  allotted  to  him.  Under  sec.  9  of  the  Estates  Tail  Act,  R.S.O.  1014, 
oh.  113,  the  widow  was  protector  of  the  settlement,  and  her  consent  was 
necessary  to  give  the  deed  a  disentailing  ^ect:  sec.  19.  Her  consent  was 
not  obtained,  and  the  deed,  therefore,  did  not  destroy  the  estate  tail  quoad 
remainders  and  reversions.  But,  the  issue  in  tail  being  barred,  there  re- 
mained over  but  the  estate  to  J.  in  default  of  the  issue  of  E.,  and  the  result 
was  that  E.  had  in  himself  the  whole  fee.  The  actual  object  of  the  grantor 
was  not  important.  The  "terms,  conditions,  and  charges  and  legacies"  to 
which  the  grant  was  subject,  were  those  specifically  mentioned  in  the  will  of 
J.  the  elder.  E.'s  conveyance  to  J.  the  younger  conveyed  the  fee  which 
E.  took. 

24—46  O.UR. 
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App.  Div.  By  Meredith,  C.  J.C.P.  :— The  conveyance  by  E.  to  J.  the  younger  waa  made 

1919  solely  for  the  pi^pose  of  reconveying  to  J.  that  which  J.  had  conveyed  to  E. 

and  no  more..    The  lands  were  reconveyed  "subject  to  all  the  tenns,  condi- 

BiRDBiLL  tions,  charges  and  legacies  set  out  in  the  will;''  and  so  all  rights  were  now 

V,  governed  by  the  terms  of  the  will  only.    That  being  so,  E.  became  entitled 

BniDSXLL.  ^  ^^  l&nd  in  fee  simple,  and  the  plaintifiT  should  succeed  in  the  action. 
Plondey  v.  FeUon  (1888),  14  App.  Gas.  61,  68,  referred  to. 

An  appeal  by  the  plaintifiF  from  the  judgment  of  Mabten,  J., 
45  O.L.R.  307. 

October  28.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
RiDDELL,  Latchford,  and  Middleton,  JJ. 

J.  E.  Jones,  for  the  appellant,  argued  that  there  was  no  entail, 
nor  was  there  any  intention  to  bar  the  entail  if  there  was  one: 
Symes  v.  Hughes  (1870),  L.R.-O  Eq.  475;  Johnson  v.  Cline(l888), 
16  O.R.  129;  Mundell  v.  Tinkis  (1883),  6  O.R.  626.  The  learned 
trial  Judge  erred  in  holding  evidence  inadmissible  as  to  the  cir- 
cumstances surrounding  the  conveyance  of  the  6th  October,  1873, 
from  Jones  to  Edward  Birdsill  and  the  reconveyance  of  the  6th 
March,  1877.  He  also  erred  in  finding  that  the  release  clause  in 
the  conveyance  of  1877  extinguished  any  rights  which  the  plaintiff 
still  claimed  to  have  in  the  lands  in  question.  The  special  proviso 
in  the  reconveyance  of  1877  made  it  subject  to  the  terms  and 
""  conditions  as  well  as  to  the  cbarges  and  legacies  directed  by  the 

will  of  James  Birdsill  the  elder,  and  thus  preserved  the  plaintiff's 
rights.  The  Statute  of  Frauds  was  no  bar  to  the  plaintiff's  claim. 
The  learned  trial  Judge  erred  in  finding  that  the  e\idence  failed 
to  prove  a  trust  in  Edward  Birdsill  for  James  Birdsill.  Without 
the  widow's  consent  the  entail  could  not  be  barred,  if  there  was 
an  entail. 

T.  J.  Agar,  for  the  defendant  Birdsill,  respondent^  contended 
that  there  was  simply  an  ordinary  sale.  A  fee  simple  was  con- 
veyed. The  learned  trial  Judge's  findings  were  correct.  There 
must  be  conclusive  evidence  to  cut  down  an  absolute  conveyance  to 
a  mortgage:  Taylor  on  Evidence,  10th  ed.,  pp.  816,  817;  McMicken 
V.  dntarw  Bank  (1892),  20  Can.  S.C.R.  548. 

H.  S.  White,  for  the  other  defendants,  said  that  the  interests 
of  these  defendants  were  the  same  as  those  of  the  defendant 
Birdsill.  They  wished  the  judgment  to  stand,  and  submitted 
their  rights  to  the  Court. 

JoneSj  in  reply,  referred  to  Brooks  v.  Muckleston,  [1909]  2  Ch. 
519. 
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November  28.  RiDpELL,  J.:— This  is  an  appeal  from  the 
judgment  of  Mr.  Justice  Hasten,  reporfed  in  45  O.L.^.  307.  The 
will  under  which  the  dispute  arises  is  sufficiently  set  out  in  the 
report,  as  are  the  material  facts. 

It  is  obvious  that  the  widow  had  a  life-estate  in  the  lands, 
with  remainder  over — ^it  is  equally  obvious  that  the  sons  had  an 
estate  in  fee  tall  in  the  lands  allotted  to  them  respectively.  This 
is  admitted,  and  it  is  unnecessary  to  cite  authority. 

Then,  under  our  statute,  the  Estates  Tail  Act,  R.S.O.  1914,  ch. 
113,  sec.  9,  the  widow  was  protector  of  the  settlement — and  her 
consent  was  necessary 'to  give  the  deed  a  disentailing  effect  (except 
as  to  the  issue  in  tail  or  other  persons  claiming  by  force  of  the 
estate  tail):  sec.  19.  This  consent  was  not  obtained;  and  the 
deed,  therefore;  did  not  destroy  the  estate  tail  qudad  remainders 
and  reversions.  But,  the  issue  in  tail  being  barred,  there  remained 
over  but  the  estate  to  James  in  default  of  the  issue  of  Edward — 
and  the  result  is  that  Edward  had  in  himself  the  whole  fee,  imless 
the  special  terms  of  the  conveyance  prevent  tl^is  ^es^lt. 

I  am  imable  to  see  that  the  acttfal  object  of  the  grantor  was 
important:  be  must  take  the  effect  in  law  of  his  conveyances:  Lawlor 
v.  Lawlor  (1881-2),  6  A.R.  312,  10  Can.  S.C.R.  194;  Culbertson  v. 
McCuUough  (1900),  27  A.R.  459,  and  cases  cited. 

It  is  argued  that,  the  grant  being  "subject  to  the  terms,  con- 
ditions, and  charges*  and  legacies  concerning  the  same  expressed 
in  the  last  will  and  testament  of  James  Birdsill,''  the  estate  tail 
cannot  be  enlarged  by  this  deed.  But  I  think  that  ''the  terms, 
conditions,  and  charges  and  legacies''  are  those  specifically 
mentioned  in  the  will— -"on  condition  that  James  .  .  .  shall 
.  .  .  pay  .  .  .  unto"  the  children  named  each  the  sum  of 
$100.  I  am,  therefore,  of  the  opinion  that  Edward  took  a  fee 
simple.  His  conveyance  to  James  Birdsill  the  younger  conveyed 
that  fee — ^the  judgment  of  the  learned  trial  Judge  is,  in  my  opinion, 
right,  and  the  appeal  should  be  dismissed  with  costs. 


App.  Div. 
1919 

Bnu>siLL 

BiBDSILL. 
RiddeU  J, 


Latghford  and  Middlbton,  JJ.,  agreed  with  Riddell,  J. 

Mbrbdits,  C.J.CP.  (dissenting) . — Under  the  will  in  question 
— which  is  not  within  the  provisions  of  sec.  33  of  the  Wills  Act, 
having  been  made  in  the  year  1866 — subject  to  the  life-estate 
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devise^  to  their  motheTi  the  testator's  two  sons  each  took  an 
estate  in  tail  in  the  land  devised  to  him,  with  a  gift  over  to  the 
other  in  fee  simple  upon  failure  of  the  entail. 

The  son  James  died  without  issue,  and  the  son  Edward  is  still 
living;  therefore,  if  the  will  govern,  Edward  became  entitled  to  the 
l^nd  in  question  in  fee  simple,  and  the  plaintiff  should  have 
succeeded  in  this  action.  The  rule  against  perpetuities  does  not 
apply  to  such  a  case:  see  Challis  on  Real  Property,  p.  146;  and 
In  re  Mountgarret,  [1919]  2  Ch.  294. 

But  it  is  said  that  by  a  deed  made  in  the  year  1873  by  James  to 
Edward  the  entail  was  barred  and  the  gift  over  cut  off.  That, 
however,  has  not  been  proved:  the  contrary  has.  The  deed  was 
made  for  the  purpose  of  protecting  the  land  against  an  action  for 
breach  of  promise  of  marriage  brought  against  James;  and  so  all 
that  needed  protection,  and  all  that  it  was  desired  to  be  protected, 
was  jiist  such  interest  as  James  had  in  the  land,  and  the  less  he  had 
the  bett^,  so  that  enlarging  his  inter^t  was  out  of  the  question. 

The  evidence  at  the  trial  makes  this  quite  plain,  as  well  as 
does  the  deed  itself,  upon  it^  face.  The  son  Edward  proved  it  at 
the  trial,  and  the  main  witness  for  the  defence,  who  was  examined 
on  a  commission  after  the  trial  for  the  purpose  of  disproving  it, 
really  only  substantiated  his  testimony,  though  opposed  to  him^ 
and  more  so  towards  his  wife.  The  testimony  of  this  witness, 
who  is  a  sister  of  Edward  and  James,  mak^s  it  very  plain  that 
the  purpose  of  the  deed  was  merely  to  defeat  the  claim  for  damages; 
and  that  the  only  money  transaction  in  connection  with  the 
whole  matter  was  a  loan  by  another  sister  to  James  to  enable  him 
to  satisfy  this  claim,  which  he  did  at  a  cost  of  $400.  The  case 
seems  to  have  gone  to  trial,  and  the  verdict  to  have  been  for  $200; 
the  rest  of  the  $400  going  no  doubt  in  payment  of  costs.  The 
smallness  of  the  damages  is  accoimted  for  by  this  woman  witness 
in  these  words:  "That  is  all  they  gave  her:  she  wasn't  of  much 
account." 

And,  if  there  could  have  been  any  doubt  on  this  subject,  the 
writing  itself  should  have  prevented  it.  The  parties  were  careful 
that  there  should  not  be:  the  land  was  conveyed  "subject  also 
to  the  terms,  Conditions,  charges  and  bequests  concerning  the 
same  expressed  in  the  last  will  of  James  Birdsill,  late  of  the  town- 
ship of  Townsend,  deceased." 
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Instead  of  there  being  any  bar  of  the  rights  of  others  by  the 
grantor,  abundant  pains  were  taken  to  make  it  plain  that  none 
was  intended:  that  the  terms  of  the  will  were  to  govern  in  all 
respects,  except,  that  James's  personal  interest  in  the  land,  liable 
to  execution,  should  pass.  I  can  find  no  justification  for  cutting 
down  these  wide  words  so  as  to  embrace  two  small  legacies  only, 
which  one  of  the  words  alone  more  than  covered;  and  when  the 
circumstances  make  it  plain  that  the  words  were  to  have  their 
fullest  meaning. 

Then  it  was  contended,  and  indeed  has  been  so  decided,  that 
by  a  reconveyance  to  James  by  Edward,  after  the  satisfaction  of 
the  promise,  of  marriage  claiifi,  Edward's  right  under  the  will  in 
respect  of  his  property  passed.  If  so,  that  would  be  so  plainly 
contrary  to  the  intention  of  the  parties  and  the  whole  purpose  of 
the  deed  and  transaction  that  it  should  be  promptly  rectified. 
But  plainly  it>is  not  so:  the  conveyance  was  made  solely  for  the 
purpose  of  reconveying  to  James  that  which  James  had  conveyed 
to  Edward,  and  no  more.  The  purpose  of  the  conveyance  having 
failed  through  the  settlement  of  the  claim,  matters  were  put  back 
to  the  same  position  as  before  this  precautionary  transfer  was  made; 
and  this  too  appears  upon  the.  face  of  the  deed  in  the  same  words 
as  in  the  other  deed:  the  lands  were  reconveyed  "subject  to  all 
the  terms,  conditions,  charges  and  legacies  set  out. in  the  will;" 
and  so  all  rights  are  now  governed  by  the  terms  of  the  will  only. 

It  is  unbelievable  that  Edward  meant  to  bar  all  his  rights  in 
the  property  given  to  James;  and  leave  unfettered  all  the  like 
rights  which  James  had  in  the  property  willed  to  Edward. 

Some  suggestion  was  made  that  these  deeds  might  evidence  a 
real  transaction,  perhaps  an  exchange  of  properties;  but,  if  it  were 
a  real  transaction,  what  difiFerence  could  that  make,  in  view  of 
the  reservation  of  rights  imder  the  will?  And  how  can  any  such 
suggestion  be  made?  Both  deeds  are  of  the  one  property:  a  con- 
veyance and  a  reconveyance  of  it  only.  The  fact  that  Edward 
and  his  wife  at  one  time  lived  on  the  land  willed  to  James  affords 
no  groimd  for  the  suggestion.  The  mother  had  a  life-estate  in  all 
the  land :  the  home  of  the  family  was  on  the  land  willed  to  Edward : 
the  whole'  family  lived  there.  In  anticipation  of  the  mother's 
death,  and  each  son  then  taking  his  land,  a  house  was  built  on  the 
land  willed  to  James.    Edward,  when  he  marriad  and  needed  a 
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house  to  live  in,  was  of  course  given  that  house:  all  was  the 
mother's  then,  and  she  and  the  rest  of  the  family  lived  in  the 
house  which  was  to  become  Edward's;  and  on  the  mother's  death 
he  moved  into  it,  and  the  rest  of  the  family  had  to  go  to  the 
smaller  house  on  the  land  of  James;  and  hence,  doubtless,  the 
evident  antipathy  of  the  sister-witness  towards  Edward,  and 
more  so  towards  his  wife,  whom  she  spoke  of  as  "she. " 

Then  it  was  said  that  the  plaintiff  cannot  set  up  an  illegal 
transaction  in  support  of  his  claim;  but  the  only  "transaction" 
he  is  setting  up  in  support  of  his  claim  is  the  will  in  question.  He 
is  not  rel)dng  upon  the  deed  of  James  to  him,  nor,  need  it  be  said, 
upon  his  deed  to  James,  and,  if  he  were,  would  not  be  setting  up 
the  invalidity;  on  the  contrary,  his  contention  is,  on  the  authority 
of  such  cases  as  Haigh  v.  Kaye  (1872),  L.R.  7  Ch.  469,  Symes  v. 
Hughes,  L.R.  9  Eq.  475,  and  Wilson  v.  StrugneU  (1881),  7  Q.B.D. 
548,  that  there  was  no  illegality  in  the  transaction;  that,  the 
purpose  of  the  deed  from  James  to  him  having  been  abandoned 
and  the  claim  paid,  it  was  not  only  right  that  Edward  should 
reconvey,  but  that  he  might  have  been  compelled  to  do  so.  Noth- 
ing prevented  him  shewing  that  no  consideration  was  given  for 
either  conveyance,  though  it  could  make  no  difference  in  this  case 
if  there  had  been:  the  same  consideration  on  eacli  occasion  would 
just  as  well  shew  the  formality  of  the  transaction,  a  conveyance 
for  a  temporary  purpose.  The  words  of  the  deeds,  however, 
render  everything  else  mmecessary;  yet  it  may  be  useful  to  quote 
these  very  appropriate  words  of  the  judgment  by  the  Judicial 
Committee  of  the  Privy  Council  expressed  in  the  case  of  Plomley 
V.  Felton  (1888) ,  14  App.  Cas.  61 ,  68 :  "  The  pro\igo  for  redemption 
refers  back  to  the  will  as  the  origin  of  the  title,  and  necessarily 
brings  in  the  whole  series  of  limitations  contained  in  the  will, 
including  the  reciprocal  limitations  between  the  beneficiaries  as 
tenants  in  common  in  tail  inter  se,  which  are  commonly  known  as 
cross-remainders:"  p.  58. 

So,  too,  something  was  made  of  allegations  that  the  purpose 
of  this  litigation  is  to  defeat  legacies  which  James  by  his  will 
purported  to  charge  upon  the  land  in  question:  but  how  can  that, 
if  so,  prevent  or  stand  in  the  way  of  the  plaintiff  succeeding  in  this 
action?  If  James  had  no  power  to  charge  the  land,  why  should 
the  plaintiff  be  boimd  by  his  attempt  to  do  so? 
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The  app^l,  in  my  opinion,  should  be  allowed  and  judgment     ^^FAj^ 

should  be  entered  for  the  plaintiff  for  possession  of  the  land  in        

question.  „ 

'^  BiBDSIlL. 

Appecd  dismissed  (Mehedith,  C.J.C.P.,  dissenting).  

Meredith, 
CJ.C.P. 


(APPELLATE  DIVISION.] 
:    Rex  V.  Collier. 


1919 
Nov.  28. 


Criminal  Law — Th^  of  Property  Exceeding  $10  in  Value — Prisonere  Charged 
before  Police  Magistrate  Pleading  "GutUy" — Conviction— -Summary  Trial 
of  Indictable  Offences — Jurisdiction  of  Magistrate — Consent — Criminal 
Code,  sees.  77S,  778,  78£,  783—<iuashing  Comnction—New  Trial'-Code, 
sec.  1018  (b). 

The  defendants  were  charged  before  a  Police  Magistrate  with  stealing  property 
of  the  value  of  $75;  they  pleaded  "guilty,"  were  convicted  by  the  magistrate, 
and  released  "on  suspended  sentence,"  having  made  restitution: — 

Heldy  having  regard  to  sees.  773,  778,  782,  and  783  of  the  Criminal  Code,  that 
the  magistrate  had  no  jurisdiction  over  the  accused  without  their  consent. 

Qucere,  per  Kiddell,  J.,  whether  a  plea  of  "guilty,"  in  open  court,  was  not  a 
consent. 

The  conviction  was  quashed  upon  consent  of  the  Crown;  but  a  new  trial  was 
ordered  (Meredith,  C.J.C.F.,  dissenting),  under  sec.  1018  (6)  of  the  Code. 

Per  Meredith,  C.  J.C.P.  : — ^The  conviction  should  be  quashed,  leaving  it  qpen 
to  the  Crown  or  the  private  prosecutors  to  carry  on  their  prosecution  in  a 
regular  manner,  if  they  desired  to  do  so.  The  Court  has  power  to  direct  a 
new  trial  after  there  has  been  a  mistrial;  but  this  was  not  such  a  case. 

« 
On  the  21st  April,  1919,  an  infonnation  was  laid  before  Thomas 

Kelly,  Police  Magistrate  in  and  for  the  Town  of  Petrolia,  by  John 
Atkinson,  agent  of  the  Michigan  Central  Railroad  Company,  who 
said  that  on  or  about  the  1st  March,  1919,  John  Collier  and  Lome 
Collier  did  steal  from  a  building  of  the  aforesaid  company  at 
Petrolia,  Ontario,  a  quantity  of  material,  the  property  of  the  com- 
pany, to  the  value  of  $75,  without  colour  of  right  so  to  do. 

On  the  same  day,  the  defendants  were  brought  before  the 
Police  Magistrate.    His  record  of  the  proceedings  was  as  follows: — 

"Defendants  pleading  'guilty*  to  the  charge,  by  consent  of  the 
plaintiffs,  restitution  being  made,  sentence  was  suspended  during 
good  behaviour." 

The  further  proceedings  are  detailed  in  a  case  stated  by  the 
magistrate,  on  the  22nd  October,  1919,  as  follows: — 

"This  is  a  case  reserved  by  me,  Thomas  Kelly,  Police  Magistrate 
in  and  for  the  Town  of  Petrolia,  in  the  County  of  Lambton,  imder 


Digitized  by 


Google 


362  ONTARIO  LAW  REPORTS.  Ivol. 

^^^^  the  provisions  of  sec.  1014  of  the  Criminal  Code,  for  the  purpose  of 
Rex  obtaining  the  opinion  of  the  Appellate  Division  of  the  Supreme 
Collier  Court  of  Ontario  on  questions  of  law  which  arose  before  me  aa 
hereinafter  stated. 

''  At  a  sittings  of  the  police  court  holden  at  the  Town  of  'Petrolia, 
before  me,  the  said  Thomas  Kelly,  on  the  21st  day  of  April,  1919, 
an  information  preferred  by  John  Atkinson  against  the  said  John 
Collier  and  Lome  Collier,  charging  that  they  the  said  John  Collier 
and  Lome  Collier,  on  or  about  the  1st  March,  1919,  did  steal  from 
a  building  of  the  Michigan  Central  Railroad  Company  at  Petrolia, 
Ontario,  a  quantity  of  material  the  property  of  the  Michigan 
Central  Railroad  Company,  to  the  value  of  $76,  without  colour 
of  right  so  to  do,  was  heard,  and  upon  such  hearing  the  said  John 
Collier  and  Lome  Collier  pleaded  'guilty'  to  the  said  charge,  and 
were  duly  convicted  by  me  of  the  said  offence,  and  I  did  suspend 
sentence  upon  them. 

"And  whereas  the  said  John  Collier  and  Lome  Collier,  being 
dissatisfied  with  my  determination  upon  the  said  hearing  of  the  said 
information  as  being  erroneous  in  point  of  law,  duly  applied  to  me 
to  reserve  and  sign  a  case,  but  I  refused  to  reserve  and  sign  such 
case. 

"And  whereas  the  Appellate  Division  of  the  Supreme  Court  of 
OnJ^rio,  by  order  dated  the  16th  day  of  September,  A.D.  1919,  has 
directed  me  to  state  a  case  as  hereinafter  set  forth. 

"Now  therefore  I,  the  said  Thomas  Kelly,  in  obedience  to  the 
said  order  of  the  said  Appellate  Division  of  the  Supreme  Court  of 
Ontario,  do  hereby  state  and  sign  the  following  case:'— 

1.  Had  I  jurisdiction  to  convict  under  the  circumstances 
disclosed  at  trial? 

"And  I  make  the  information  and  conviction  part  of  the  said 


The  following  sections  of  the  Criminal  Code,  contained  in 
Part  XVI.,  "Summary  Trial  of  Indictable  Offences,"  are  appli- 
cable:— 

773.  Whenever  any  person  is  charged  before  a  magistrate, — 
(a)  with  theft  .  .  .  where  the  value  of  the  property  does  not, 
in  the  judgment  of  the  magistrate,  exceed  $10  ...  the  magi- 
strate may,  subject  to  the  subsequent  provisions  of  this  Part,  hear 
and  determine  the  charge  in  a  summary  way. 
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778.  Whenever  the  magistrate,  .before  whopa  any  person  is         ^^^^ 
charged  as  aforesaid,  proposes  to  dispose  of  the  case  summarily        Hbx 
imder  the  provisions  of  this  Part,  such  magistrate,  after  ascertain-     Golldsr. 
ing  the  nature  and  extent  of  the  charge,  but  before  the  formal 
examination  of  the  witnesses  for  the  prosecution,  and  before  calling 
on  the  person  charged  for  any  statement  which  he  wishes  to  make, 
shall  state  to  such  person  the  substance  of  the  charge  against  him. 

2.  If  the  charge  is  not  one  that  can  be  tried  summarily  without 
the  consent  of  the  accused,  the  magistrate  shall  state  to  the 
accused — 

(a)  That  he  is  charged  with  the  offence,  describing  it: 
(6)  That  he  has  the  option  to  be  forthwith  tried  by  the  magi- 
strate without  the  intervention  of  a  jury,  or  to  remain  in  custody    • 
or  under  bail,  as  the  court  decides,  to  be  tried  in  the  ordinary  way 
by  the  court  having  criminal  jurisdiction.    (As  amended  in  1909, 
by  8  &  9  Edw.  VII.  ch.  9,  sec.  2  and  schedule.) 

3.  If  the  person  charged  consents  to  the  charge  being  simimarily 
tried  and  determined  as  aforesaid,  or  if  the  power  pf  the  magistrate 

to  try  it  does  not  depend  on  the  consent  of  the  accused,  the  magi-     . 
strate  shall  reduce  the  charge  to  writing  and  read  the  same  to  such 
person,  and  shall  then  ask  him  whether  he  is  guilty  or  not  of  (sic) 
such  charge. 

4.  If  the  person  changed  confesses  the  charge  the  magistrate 

shall  then  proceed  to  pass  such  sentence  upon  him  as  by  law  may  ^ 

be  passed  in  respect  to  such  offence,  subject  to  the  provisions  of  .  ^ 
this  Act;  but  if  the  person  charged  says  that  he  is  not  guilty,  the 
magistrate  shall  then  examine  the  witnesses  for  the  prosecution, 
and  when  the  examination  has  been  completed,  the  magistrate 
shall  inquire  of  the  person  charged  whether  he  has  any  defence  to 
make  to  such  charge,  and  if  he  states  that  he  has  a  defence  the 
magistrate  shall  hear  such  defence,  and  shall  then  proceed  to  * 

dispose  of  the  case  summarily. 

782.  When  any  person  is  charged  before  a  magistrate  with 
theft  .  .  .  and  the  value  of  the  property  stolen  .  .  . 
exceeds  $10,  and  the  evidence  in  support  of  the  prosecution  is,  in 
the  opinion  of  the  magistrate,  sufficient  to  put  the  person  on  his 
trial  for  the  offence  charged,  such  magistrate,  if  the  case  appears 
to  him  to  be  one  which  may  properly  be  disposed  of  in  a  summary 
way,  shall  reduce  the  charge  to  writing,  and  shall  read  it  to  the 
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^     .        said  person,  and,  unless  such  person  is  one  who,  under  section  775, 

Rbx         can  be  tried  summarily  without  his  consent,  shall  then  put  to  him 

Collier      the  question  mentioned  in  section  778,  and  shall  explain  to  him  that 

he  is  not  obliged  to  plead  or  answer  before  such  magistrate,  and 

that  if  he  does  not  plead  or  answer  before  him,  he  will  be  committed 

for  trial  in  the  usual  course. 

783.  If  the  person  charged  as  mentioned  in  the  last  preceding 
section  consents  to  be  tried  by  the  magistrate,  the  magistrate 
shall  then  ask  him  whether  he  is  giiilty  or  not  guilty  of  (sic)  the 
charge,  and  if  such  person  says  that  he  is  guilty,  the  magistrate 
shall  then  cause  a  plea  of  guilty  to  be  entered  upon  the  proceedings, 
and  sentence  him  to  the  same  punishment  as  he  would  have  been 
liable  to  if  he  had  been  convicted  upon  indictment  in  the  ordinary 
way;  and  if  he  says  that  he  is  not  guilty,  he  shall  be  remanded  to 
gaol  to  await  hi6  trial  before  him  in  the  usual  course. 

November  12.  The  case  was  heard  by  Meredith,  C.J.C.P., 
RiDDELL,  Latchford,  and  Middleton,  JJ.,  and  Ferguson,  J.A. 

J.  E,  Corcoran^  for  the  defendants,  contended  that  the  convic- 
tion should  be  set  aside,  because  the.  magistrate  could  not  accept 
a  plea  of  "guilty"  unless  there  was  an  election  by  the  defendants 
to  be  tried  by  the  magistrate. 

Edward  Bayly,  K.C.,  for  the  Crown,  agreed  that  the  connction 
could  not  be  supported. 

November  28.  Riddell,  J.: — ^In  this  case  the  defendants  were 
charged  with  stealing  property  of  the  value  of  $75;  they  were 
brought  before  the  Police  Magistrate  at  Petrolia,  and  pleaded 
"guilty."  They  were  released  on  suspended  sentence  on  making 
restitution.  Afterwards,  on  the  15th  September,  1919,  they 
applied  for  a  reserved  case,  contending  that  they  could  not  be 
convicted,  even  on  their  own  confession,  without  their  consent 
having  been  first  given.  We  granted  a  case,  and  it  came  on  for 
argument  before  us. 

Counsel  representing  the  Crown  consents  that  the  conviction 
be  quashed,  and  on  that  consent  the  Court  has  acted.  I  do  not 
decide  that,  had  the  Crown  not  consented,  the  conviction  could 
not  stand.  As  at  present  advised,  I  am  not  prepared  tc  say  that  a 
plea  of  "guilty,"  made  in  open  court,  is  not  a  consent  within  the 
Criminal  Code. 
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But,  acting  on  the  consent  of  the  Crown,  I  think  this  is  a  case  ^^fgi^^^' 

where  we  should  order  a  new  trial  under  sec.  1018(6)  of  the  Code — *  

nothing  is  of  more  ^vil  effect  than  an  encouragement  of  the  idea,  ^^ 

that  prevails  all  too  commonly,  that  a  guilty  man  may  escape  Collier 

through  the  technicalities  of  the  law  or  the  neglect  or  ignorance  Bidden,  j. 
of  prosecutors. 

Latchford  and  Middlbton,  JJ.,  and  Ferguson,  J. A.,  agreed 

with  RiDDELL,  J. 

Merediih,  C.J.C.P.  (dissenting  as  to  a  new  trial) : — ^Mr.  Bayly 
very  properly  stated  that  it  was  plain  that  the  conviction  in  this 
case  could  not  be  supported;  plain  that  the  magistrate  had  not 
taken  the  necessary  steps  to  acquire  summary  power  in  it. 

But  that  does  not  relieve  us  from  the  duty  to  consider  aaid 
answer  the  question  submitted  to  us,  and  to  dispose  of  the  case  in 
the  proper  manner:  a  duty  which  is  very  simple  and  very  easily 
performed. 

The  accused  were  charged  with  an  indictable  offence:  one  over 
which  the  magistrate  could  have  no  summary  power  except  upon 
their  consent  given  in  the  manner  pro\dded  for  in  the  Criminal 
Code;  and  the  manner  there  pro\ided'is  such  as  to  prevent  any 
doubt  that  the  accused,  with  a  full  knowledge  of  their  right  to  be 
tried  by  jury,  consented  to  a  summary  trial  by  the  magistrate. 

Section  778  provides  that,  whenever  the  magistrate  proposes 
to  dispose  of  the  case  summarily,  he  shall,  after  ascertaining  the 
nature  and  extent  of  the  charge,  and  before  calling  on  the  person 
charged  for  any  statement  he  wishes  to  make,  state  to  such  person 
the  substance  of  the  charge  against  him;  and,  if  the  charge  is  one 
which  cannot  be  tried  summarily  without  the  consent  of  the 
accused,  the  magistrate  shall  state  to  the  accused — (a)  that  he  is 
charged  with  the  offence,  describing  it:  (6)  that  he  has  the  option 
to  be  forthwith  tried  by  the  magistrate  without  the  intervention  of 
a  jilry,  or  to  remain  in  custody  or  under  bail,  as  the  court  decides, 
to  be  tried  in  the  ordinary  way  by  the  court  having  criminal  juris- 
diction (sub-sec.  2  of  sec.  778,  as  amended  in  1909,  by  8  &  9  Edw. 

*1018.  Upon  the  hearing  of  any  appeal  under  the  powers  hereinbefore 
contained,  the  court  of  appeal  may. —  .  .  .  \b)  if  of  opinion  that  the 
ruling  was  erroneous,  and  that  there  nas  been  a  mistrial  in  consequence,  direct 
a  new  trial ;    .     .     . 
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^^191?*^     VII.  ch.  9,  sec.  2  and  schedule).    Thm,  if  the  accused  .consent  to 

summary  trial,  the  magistrate  shall  reduce  the  charge  to  writing 

—^        and  read  the  same  to  the  accused,  and  shall  then  ask  bim  whether 

CoLUER      he  is  guilty  or  not  guilty  of  the  offence  charged.   And,  if  the  accused 
Xeradith.      coufesscs  to  the  chaTge,  sentence  shall  then  be  pronoimced. 

\     '^  '  And  sec.  782,  which  is  applicable  to  charges  of  theft  such  as 

that  in  questioUi  theft  of ^prpperty  exceeding  $10  in  value,  provides 
also  that  the  magistrate  shall  reduce  the  charge  to  writing  and 
shall  read  it  to  the  accused  and  shall  then  put  to  him  the  question 
mentioned  in  sec.  778,  "and  shall  explain  to  him  that  he  is  not 
obliged  to  plead  or  answer  before  such  magistrate,  and  that  if  he 
does  not  plead  or  answer  before  him,  he  will  be  committed  for  trial 
in  the  usual  course."  Then,  under  sec.  783,  if  the  accused  consents 
to  be  tried  by  the  magistrate,  the  magistrate  shall  ask  him  whether 
he  is  guilty  or  not  guilty  of  the  offence  charged.  • 
^  Then  the  form  of  conviction  set  out  in  the  Criminal  Code,  for 

such  a  case  as  this,  requires  a  recital  of  the  facts  that  the  accused 
consented  to  a  trial  of  the  charge  summarily  by  the  magistrate 
and  then  pleaded  "guilty;"  leaving  no  excuse  for  any  contention 
that  without  such  consent  before  plea  there  was  jurisdiction. 

In  this  case  nothing  of  the  sort  took  place:  that  which  did  take 
place,  as  related  in  the  uncontradicted  affidavits  filed  in  support 
of  the  appUcation  to  this  Court  to  require  the  magistrate  to  state 
a  case,  is  not  very  creditable  to  the  administration  of  justice.  AH 
the  circumstances  must  be  looked  at  so  that  we  may  give  a  proper 
answer  to  the  question  which  depends  upon  them. 

It  was  this:  a  charge  of  theft  from  a  railway  company,  who  were 
the  masters  of  the  accused  persons,  was  laid  against  these  men: 
but,  before  the  case  came  oin  for  investigation,  a  representative  of 
the  company  saw  them  and  promised  them  that  if  they  would 
plead  "guilty"  no  punishment  would  be  inflicted  upon  them,  and 
that  they  would  be  retained  in  the  company's  service. 

They  accordingly  appeared  before  the  magistrate,  and  that 
arrangement  was  carried  out.  A  plea  of  "guilty"  was  noted  by  the 
magistrate,  but  without  first  proceeding  in  the  manner  required  by 
the  Criminal  Code,  and  without  any  intimation  that  the  magistrate 
had  no  power  to  hear  the  case  summarily  without  their  consent,  or 
that  they  had  the  right  of  trial  by  jury,  and  without  the  consent 
which  must  be  first  had;  and  upon  that  plea  so  obtained  sentence 
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was  suspended,  but  the  actused  were  ordered  to  make  restiuttion,         fo.g   ' 

by  which  it  was  really  meant  that  they  should  pay  for  the  "quantity        ' 

of  material ' '  which  they  were  charged  with  having  stolen.  ^    . 

No  formal  conviction  has  been  drawn  up,  no  doubt  because  it  Colldbr 
was  impossible  to  make  it  in  the  form  required  by  the  Act:  or  in  if«reditb. 
any  truthful  manner  that  would  not  disclose  its  invalidity. 

The  convicted  men  afterwards,  being  dissatisfied,  consulted  a 
solicitor;  and,  now  asserting  their  innocence,  desire  to  have  the 
conviction  quashed;  and,  if  further  proceedings  be  taken  against 
them,  to  be  tried  by  jury. 

And  that  I  should  have  thought  obviously  their  right:  and 
should  have  been  surprised  if  the  Crown  had  sought  in  any  way 
to  prevent  it. 

I  should  have  thought  it  obvious  that  without  power  to  try 
there  could  be  no  power  to  convict,  or  punish. 

The  question  submitted  should,  in  my  opinion,  be  answered, 
'^ no;"  and  the  conviction  should  be  quashed,  leaving  it  open  to 
the  Crown  or  the  company  to  carry  on  their  prosecution  in  a  regular 
mianner  if  they  desire  to  do  so.  ^  * 

That  is  a  matter  entirely  in  their  discretion:  we  have  no 
power  over  them;  so  that  to  intermeddle  would  justify  the  usual 
rebuke.  We  have  power  to  direct  a  new  trial  after  there  has  been 
a  mistrial ;  but  it  would  be  a  fatal  mistake  to  deem  this  such  a  case : 
there  has  been  no  trial;  there  can  be  no  summaty  trial, 
without  the  consent  of  the  accused,  and  they  will  not  consent: 
if  a  new  preliminary  investigation  of  the*  charge  take  place 
upon  it,  the  accused  may  be  discharged  without  trial:,  if 
sent  for  trial,  they  cannot  be  tried  without  the  consent  of  the  grand 
jury;  and,  after  all  ,that,  there  may  be  no  trial  if  the 
Attorney-General  see  fit  to  discontinue  the  prosecution,  as  he  may 
very  well  do.  To  qua^h  the  conviction  because  there  has  been  no 
tried,  and  never  could  have  been  any  trial  without  the  consent  of 
the  accused,  and  then  to  direct  a  new  trial  as  if  there  had  been  a 
unstrialj  seems  to  me  to  be  quite  too  inconsistent  and  self-con- 
tradictory; as  well  as  being  without  power  and  impossible,  because 
it  cannot  take  place  before  the  magistrate;  he  has  no  jurisdiction 
without  the  consent  of  the  accused,  which  they  will  not  give: 
and  before  any  other  cowrt  it  can  be  only  on  a  true  bill  found  by 
a  grand  jury. 
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App.  Div. 
1919 


Iferedith. 
CJ.CP. 


Nor  IS  there  any  power  to  compel  any  one  to  proceed  with  the 
preliminary  investigation,  and  futile  orders  should  not  be  made> 
if  there  were. 

New  trial  directed  (Meredith,  C.J.C.P.,  dis$enting,) 


1919 


[APPELLATE  DIVISION.] 


3ept.30. 
Nov.  28. 


Re  McDonald. 


Will — Devise  to  Widow  of  Right  of  Occutkoiion  of  DweUing-house  for  Life  or 
ufUU  House  Sold — Life-estate — Lvabuity  of  Widow  for  Taxes — Legacy  of 
Lump-sum  to  Widow — Interest  Paid  by  Executor  for  one  Year  after  Death— - 
Right  of  Executor  to  Recover  or  Apply  upon  Principal — Breach  of  Trust — 
VAuntary  Payments — Interest  on  Sums  to  be  Repaid. 

The  testator,  dying  in  July,  1915,  by  his  will  bequeathed  $10,000  and  his 
household  furniture  to  his  wife^  to  whom  he  also  gave  ''the  rignt  to  occupy 
free  of  rent  the  dwelling  in  which  we  are  now  residing  ...  during  tne 
remainder  ofNher  natural  life,  or  as  long  as  she  desires  to  oontinue  occupying 
the  said  dwelling,  excepting  as  hereinafter  provided.  ....  If  my 
executor  deems  it  advisable  at  any;bime  after  my  death  to  sell  the  property 
in  which  I  am  residing,  he  is  to  do  so,  and  my  widow  is  to  give  up  immediate 
possession  without  any  claim  for  dower."  Four  years  after  tne  death  of 
the  testator,  the  widow  was  stili  living  in  the  house,  no  sale  had  been  made, 
and  none  was  contemplated: — 

Add,  that,  although  the  widow's  life-estate  was  determinable  at  the  option 
of  the  executor,  it  was  subject,  so  long  as  it  existed  to  the  ordinary  incidents 
of  a  life-estate;  and  the  widow  was  not  entitled  to  occupy  the  property 
without  paying  the  taxes  upon  it. 

Bartels  v.  BarteU  (1877).  42  U.C.R.  22,  foUowed. 

Heldf  also,  tiiat  the  widow  was  not  entitled  to  interest  upon  her  legacy  of 
$10,000  before  the  expiration  of  one  year  from  the  deatn  of  the  testator; 
and  the  executor,  having  paid  the  widow  interest  for  the  first  year,  was 
entitled  to  treat  tne  stun  paid  as  a  payment  on  account  of  principtd. 

Per  Meredith,  C.J.C.P.: — The  payments  were  made  by.  a  trustee^  in  breach 
of  his  trust,  to  one  who  gave  no  consideration  for  them  and  received  them 
with  full  knowledge  of  all  the  facts;  and  so  could  not  be  retained  by  her. 
The  question  whether  the  payments  were  voluntarily  made  was  not  involved 
in  the  case. 

Per  MiDDLBTON,  J.: — ^Where  the  question  arises  with  respect  to  payments 
made  by  an  executor  or  trustee  to  a  beneficiary  entitled  under  a  will  or 
trust  instrument,  the  rule  is  as  laid  down  in  Barber  v.  Clark  (1891),  20 
O.R.  522, 18  A.R.  4r— the  overpayments  may  be  credited^  but  the  person  who 
is  accountable  is  not  liable  for  interest  upon  the  money  improperly  received. 

Judgment  of  Suthebland,  J.,  reversed. 


Motion  by  the  executor  of  the  will  of  William  McDonald* 
deceased,  for  the  advice  and  opinion  of  the  Court  on  certain 
questions  arising  upon  the  will. 


September  17.    The  motion  was  heard  by  Sutherland,  J., 
in  the  Weekly  Court,  Toronto. 
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L.  A.  LandriaUjiot  the  executor.  ^^^^ 

R,  McKay,  K.C.,  for  Bridget  McDonald,  the  widow  of  the         Rb 

testator.  McDonau,. 

September  30.  Sutherland,  J.: — ^A  motion  at  the  instance 
of  the  executor  for  the  advice  and  opinion  of  the  Court  on  certain 
questions  arising  out  of  the  will  of  the  late  William  McDonald. 
The  clauses  of  the  will  necessary  to  be  referred  to  are  as  follows: — 

"I  give  devise  and  bequeath  the  sum  of  ten  thousand  dollars 
($10,000)  to  my  wife  Bridget  McDonald;  I  also  bequeath  all  my 
household  furniture  to  my  said  wife;  also  the  right  to  occupy  free 
of  rent  the  dwelling  in  which  we  are  now  residing  in  the  town  of 
North  Bay,  or  in  which  we  may  be  residing  at  the  time  of  my 
death,  during  the  remainder  of  her  natural  life,  or  as  long  as  she 
desires  to  continue  occupying  the  said  dwelling,  excepting  as 
hereinafter  provided. 

"I  give  devise  and  bequeath  the  balance  of  my  estate  both 
real  and  personal  including  all  poUcies  of  life  insurance  to  my  five 
children,  Catherine  Anne  Barclay,  Sophia  Baxter,  Margaret 
Frederick,  Flora  McPeak,  and  William  McDonald,  equally  to  be 
divided  between  them.  If  my  executor  deems  it  ad\isable  at  any 
tinie  after  my  death  to  sell  the  property  in  which  I  am  residing, 
he  is  to  do  so,  and  my  widow  is  to  give  up  immediate  possession 
without  any  claim  for  dower,  and  the  proceeds  of  the  sale  are  to 
be  divided  equally  between  my  five  children  above  mentioned." 

The  widow,  upon  the  death  of  the  testator,  continued  to  live 
in  the  dwelling  where  he  was  residing  at  his  death.  The  executor 
has  paid  the  taxes  thereon  every  year  since  the  death  of  the 
testator  on  or  about  the  9th  July,  1915.  He  was  of  the  opinion 
that  the  estate  should  pay  the  taxes  in  full  for  the  year  in  which 
the  testator  died,  but  not  thereafter.  When  the  tax-bill  for 
1916  was  presented,  he  declined  to  pay  it,  being  of  the  opinion 
that  the  widow,  being  allowed  to  occupy  the  premises  free  of  rent, 
according  to  the  terms  of  the  will  would  be  required  to  pay  the 
taxes.  She,  however,  declined,  and  he  paid  and  continued  to 
pay  them. 

The  first  question  is:  "Whether  the  taxes  on  the  property 
devised  to  Bridget  McDonald  for  life  should  be  paid  by  the  said 
Bridget  McDonald  or  by  the  estate." 
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Re 
McDonald. 


It  seems  clear  that  a  tenant  for  life — ^unless  the  testator  clearly 
indicates  the  contrary — ^must  pay  the  "usual  outgoings"  such 
as  land  taxes:  Jarman  on  Wills,  6th  ed.  (1910),  p.  1214;  and, 
consequently,  if  Bridget  McDonald  is  a  life-tenant  imder  the  terins 
of  this  will,  she  is  liable  'therefor. 

It  is  contended,  however,  that  what  might  otherwise  be  a 
life-tenancy  is  cut  down  in  this  will  by  the  exception  mentioned 
therein,  which  gives  the  executor  the  right,  whenever  he  deems 
it  advisable,  to  sell  the  dwelling-house  property,  whereupon  the 
widow  must  give  up  immediate  possession  without  any  claim  for 
dower  therein. 

While  life-estates  are  estates  of  freehold,  and  generally  speaking 
continue  as  long  as  the  life  for  which  they  are  granted,  some 
estates  for  life  may  come  to  an  end  sooner,  being  subject  to  future 
contingencies,  as,  for  example,  an  -estate  granted  to  a  woman 
during  her  widowhood:  Armour  on  Real  Property,  2nd  ed.  (1916), 
p.  86.  I  can  hardly  think,  however,  that  it  can  be  effectually 
contended  that,  where  an  executor  has  a  right  at  any  time  to  sell 
the  real  property,  which  is  the  subject  of  the  alleged  life-estate,  the 
interest  can  properly  be  called  a  life-interest.  It  is  a  mere  right  to 
occupy  the  property  until  terminated  by  a  sale  which  may  take 
place  whenever  the  executor  deems  it  advisable  to  sell. 

I  am  of  the  opinion,  therefore,  that  the  answer  to  the  first 
question  must  be,  that  the  taxes  should  be  paid  by  the  estate. 

The  second  question  is,  whether  the  said  Bridget  McDonald  is 
entitled  to  interest  on  her  legacy  of  $10,000  before  the  expiration 
of  one  year  from  the  death  of  the  testator. 

It  appears,  according  to  the  affidavit  of  the  executor,  that  at  the 
time  of  the  testator's  death  there  was  no  ready  cash  available 
from  which  to  pay  the  legacy.  The  widow  having  represented  to 
the  executor  that  she  had  no  money  to  live  on,  he  began  paying  her 
interest  on  the  legacy  monthly  at  the  rate  of  5  per  cent,  during 
the  first  year.  Since  that  time  he  has  been  paying  the  legacy  in 
instalments,  and  paying  interest  on  the  balance  thereof  from 
time  to  time  remaining  impaid.  There  is  still  owing  a  balance  of 
$1,000,  and  the  executor  is  now  in  funds  to  pay  the  same. 

In  re  WhiUaker  (1882),  21  Ch.  D.  657,  is  an  authority  for  the 
proposition  that  where  a  bequest  has  been  made  upon  trust  to 
invest  upon  mortgage  and  pay  the  interest  as  it  should  arise  to  a 


Digitized  by 


Google 


XLVlJ 


ONTARIO  LAW  REPORTS. 


361 


widow  during  her  life  and  widowhood,  the  interest  doee  not  become 
payable  to  the  widow  except  from  the  end  of  a  year  from  the 
testator's  death.  Bacon,  V.-C,  at  p.  662,  says:  ''Nothing  can 
be  more  clear  than  the  law  as  it  stands  upon  the  decided  cases, 
that  the  first  payment  of  interest  upon  a  legacy  does  not  become 
due  imtil  two  years  after  the  testator's  death,  and  that  in  the 
case  of  a  wife  there  is  no  difference  whatever." 

It  is  clear,  therefore,  I  think,  that  the  executor  could  not  have 
been  compelled  to  pay  interest  to  Bridget  McDonald  before  the 
expiration  of  one  year  from  the  death  of  the  testator.  But  it  is 
contended  that,  where  he  has  done  so,  he  cannot  recover  payment — 
that  he  has  paid  such  interest  as  has  been  paid  expressly  as  interest, 
and  cannot  now  recover  it  from  the  recipient.  He^d  not  pay  it, 
it  is  argued,  imder  a  mistake  either  of  law  or  fact:  reference  to 
MaskeU  v.  Horner,  [1915]  3  K.B.  106,  at  p.  117. 

With  some  hesitation,  I  have  come  to  the  conclusion  that  the 
executor,  having  paid  the  moneys  under  the  circumstances  referred 
to,,  cannot  recover  the  same  from  Bridget  McDonald. 

In  addition  to  the  real  estate  on  which  the  dwelling  referred  to 
stands,  the  testator  died  seised  in  fee  simple  of  other  real  estate. 
It  is  said  that  primd  facie  any  benefit  given  to  a  widow  is  in  addi- 
tion to  her  dower  in  lands  which  may  be  subject  thereto,  imless 
an  intention  to  the  contrary  is  indicated  in  the  will.  There  is  no 
such  intention  apparent  in  this  will;  and  I  think  the  answer  to  the 
third  question  should  be  that,  while  the  widow  cannot  properly 
claim  dower  bx  the  real  estate  on  which  the  di^^elling-house  is 
placed,  she  can  do  so  with  respect  to  the  remainder  of  the  real 
estate,  and  is  not  put  to  an  election:  Rudd  v.  Harper  (1888),  16 
O.R.  422;  Re  Shunk  (1899),  31  O.R.  175;  Re  Hurst  (1905),  11 
OX.R.  6. 

Costs  oi  the  motion  will  be  payable  out  of  the  estate.  Those 
of  the  executor  as  between  solicitor  and  client. 


S«tlMri«id.'J. 
1919 

McDonald. 


The  executor  appealed  from  the  judgment  of  Sutherland,  J. 

November  12.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
RiDDELL,  Latchford,  and  Middlbton,  JJ. 

Landriau,  for  the  appellant,  argued  that  under  the  will  the 
widow  was  a  life-tenant,    and   did   not  enjoy   merely   a   right 

25—46  O.L.R. 
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foio         ^^   occupancy;    and    that   therefore   she    was   liable   for   taxes: 

Fulton  V.  Cummings  (1874),  34  U.C.R.  331.    The  assets  of  the 

McDwf ALD  ^^^  ^^^  being  immediately  realisable  at  the  time  of  the  testator's 
death,  the  executor  paid  the  widow  her  yearly  allowance  for  the 
jBrst  year,  and  that  amount  was  a  proper  charge  against  the 
principal  moneys  from  the  investment  of  which  the  widow's 
legacy  was  to  be  paid. 

D.  Inglis  Grant,  for  the  widow,  the  respondent,  contended 
that  she  was  a  tenant  at  will  to  the  executor,  and  was  not  liable 
for  taxes;  the  relationship  was  not  the  usual  one  of  landlord  and 
tenant,  and  did  not  impose  upon  the  tenant  the  burden  of  paying 
taxes:  Woodf all's  Landlord  and  Tenant,  19th  ed.,  p.  263:  Even 
if  she  is  a  tenant  for  life,  that  tenancy  is  liable  to  be  detemdned 
at  any  time,  and  it  cannot  be  that  she  is  subject  to  all  the  incidents 
of  a  life-tenancy.  The  executor  has  no  right  to  recover  back'any 
money  paid  in  error  to  the  widow  out  of  principal. 

November  28.  Meredith,  C.J.C.P.: — ^The  first  question 
involved  in  this  appeal  is,  whether  the  estate  or  the  widow  should 
pay  the  mimicipal  taxes  imposed  from  year  to  year  upon  the 
testator's  dwelling-house,  during  h^r  occupancy — ^the  right  to 
occupy  which,  free  of  rent,  he  gave  to  her,  by  his  will,  "during 
the  remainder  of  her  natural  life,  or  as  long  as  she  desires  to 
continue  occupying  the  said  dwelling:"  but  subject  to  a  right  in 
the  executor,  if  he  should  deem  it  advisable  at  any  time,  to  sell 
it,  in  which  event  the  widow  is  to  give  up  possession  without  any 
claim  for  dower. 

The  will  gives  no  power  to  the  executor  to  pay  these  taxes; 
nor  is  there  any  fund  out  of  which  they  could  be  paid:  if  paid  out 
of  the  estate,  they  must  be  paid  out  of  that  which  is  expressly 
given  to  the  widow  herself  or  to  some  of  the  other  beneficiaries; 
and  the  right  to  occupy  is  expressly  made  free  of  rent,  but  of 
nothing  else. 

The  testator's  intention  was  not,  in  my  opinion,  that  his 
executor  should  pay,  or  intermeddle  with  the  payment  of,  these 
taxes  while  the  widow  occupied  the  "dwelling."  If  the  widow 
did  not  occupy,  they  would  be  payable  out  of  the  rents  and 
profits  of  the  property,  which  is  said  to  be  in  the  main  business 
part  of  the  town. 
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No  one  questions  the  rule  that  a  life-tenant  must  ordinarily     ^^PqJ?^' 

pay  such  taxes  as  well  as  other  annual  outgoings  for  the  preserva-        

tion  of  the  property:  and  that  the  plaintiff  took  a  life-interest  in    m^D^au^ 
the  "dwelling''  in  question  is  very  plain:  the  words  "during  the        — - 
remainder  of  her  natural  life"  put  that  beyond  controversy.       cj.c.p.* 
The  fact  that  that  interest  might  be  determiiied  at  any  time; 
by  a  sale  of  the  property,  leaves  it  still  a  life-interest,  determinable 
in  that  way.  . 

What  the  exact  character  of  that  life-interest  may  be  is  not 
a  controlling  feature.  Whether  it  is  as  much  as  was  held,  by  .the 
Court  of  Appeal  of  this  Province,  to  have  passed  under  the  will 
of  Pulton,  upon  which  the  rights  of  the  parties  in  FtdUm  v.  Cunp- 
mings  (1874),  34  U.C.R.  331,  depended,  need  not  be  considered: 
it  was  a  life-interest  in  the  land;  not  a  meie  license  to  occupy:  see 
Fountaine  v.  PeOet  (1791),  1  Ves.  Jr.  337. 

Upon  the  next  question,  it  was  not  contended  here,  as  it  seems 
to  have  been  in  the  Court  below,  that  the  widow  was  really 
entitled  to  interest  upon  her  legacy  during  the  year  next  following 
the  time  of  the  testator's  death:  what  was  contended  is:  that  the 
pa3nnents  in  question  were  made  as  for  interest  during  that  time, 
and  were  noade  "voluntarily"  by  the  executor,  and  so  may  be 
retained  as  interest,  whether  the  widow  was  or  was  not  lawfully 
entitled  to  interest:  and  that  this  applies  also  to  the  taxes  which 
were  paid  by  him. 

But,  whether  they  should,  in  the  circimistances  under  which 
they  were  paid,  be  deemed  to  have  been  paid  voluntarily,  if  the 
person  who  made  the  payment  were  not  a  trustee,  so  as  to  prevent 
recovery  by  him,  is  a  question  not  at  all  involved  in  this  case. 
The  pa3rment8  in  question  were  made  by  a  trustee,  in  breach  of  his 
trust,  to  one  who,  not  only  gave  no  consideration  for  the  payments, 
but  also  received  them  with  full  knowledge  of  all  the  facts  which 
made  the  payments  unquestionably  breaches  of  trust.  It  ought 
net  to  be  seriously  contended  that  the  widow  may,  in  these 
circtmistances,  retain  portions  of  her  husband's  estate  given  by 
his  will  to  others. 

I  am  in  favour  of  allowing  the  appeal  on  both  grounds.  The 
costs  should  not,  of  course,  come  out  of  that  part  of  the  estate 
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^^ig^^'     over  which  there  was  no  contest,  and  which  goes  to  others:  they 

cannot  be  made  liable  for  costs  occasioned  by  an  attempt  to 

McDonald,  appropriate  that  which  was  theirs  to  the  use  of  the  widow.    If 

M^il^iiih,      ^®y  *^  ®^^  ^^^  restitution,  tjiey  should  have  had  their  costs. 

cj.c J.       Tq  make  them  payable  out  of  that  part  of  the  estate  which  the 

widow  gets  would  be  to  make  them  payable  by  h^;  and  that 

would  be  imjust  to  the  extent  of  the  executor's  costs,  he  being 

most  blamable  for  the  unwarranted  payment. 

The  payments  upon  the  legacy  should  have  been  and  should  be 
treated  as  payments  of  principal,  not  interest:  the  amount  of  the 
taxes  improperly  paid  should  be  repaid  by  the  widow,  or  else 
should  be  taken  from  her  legacy;  and  there  should  be  no  order  as 
to  costs  here  or  below. 

MiDDLBTON,  J.: — ^The  testator  died  in  July,  1915,  and  by  his 
will  he  bequeathed  the  sum  of  $10,000  and  his  household  furniture 
to  his  wife,  to  whom  he  also  gave  ''the  right  to  occupy  free  of  rent 
the  dwelling  in  which  we  are  now  residing  in  the  town  of  North  Bay 
.  .  .  during  the  remainder  of  her  natural  life,  or  as  long  as 
she  desires  to  continue  occupying  the  said  dwelling,  excepting 
as  hereinafter  provided." 

The  exception  referred  to  is  a  proviso  found  later  in  the  will: 
''If  my  executor  deems  it  advisable  at  any  time  after  my  death 
to  sell  the  property  in  which  I  am  residing,  he  is  to  do  so,  and  my 
widow  is  to  give  up  immediate  possession  without  any  claim  for 
dower." 

The  widow  is  still  residing  in  the  house,  and  no  sale  has  been 
made  or  is  yet  contemplated. 

The  first  question  submitted  is,  whether  the  widow  is  entitled 
to  occupy  the  property  without  paying  the  taxes  upon  it.  The 
opinion  expressed  by  Mr.  Justice  Sutherland  was  in  favour  of  the 
widow's  contention.  With  this  findii^g  I  find  myself  imable  to 
agree. 

In  BarteU  v.  BarteUj  42  U.C.R.  22,  the  testator  devised  his 
property  to  his  sons,  subject  to  the  right  of  his  daughters  to  "have 
at  all  times  a  privilege  of  living  on  the  homestead  and  maintained 
out  of  the  proceeds  of  the  said  estate  diu-ing  their  natural  lives." 
It  was  held  that  this  gave  the  daughters  a  life-estate  in  the  home- 
stead. 
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It  18  argued  that,  even  if  this  be  so,  the  proviso  tl^t  the  estate     ^?qJ^^' 

given  to  the  wife  is  to  cease  upon  a  sale  being  made  by  the  executor,  -     

cuts  down  her  estate  as  life-tenant  in  such  a  way  as  to  relieve  her  Md^^ 
from  that  which  is  incident  to  a  life-tenancy — ^the  obligation  to 
pay  taxes.  No  authorities  were  cited  for  this  proposition.  It  is 
true  that  the  life-estate  is  determinable  at  the  option  of  the 
executor;  but,  so  long  as.it  exists,  it  is  subject  to  the  ordinary 
incidents  to  a  life-estate — ^the  obligation  on  the  part  of  the  lif e^ 
tenant  to  pay  the  ordinary  outgoings. 

The  second  question  arises  from  the  fact  that,  on  the  death  of 
McDonald,  his  widow  was  left  without  any  ready  money.  The 
executor  assumed  that  the  legacy  to  her  wotild  bear  interest,  and 
paid  her  interest  at  the  rate  pf  5  per  cent,  upon  the  legacy  from  the 
date  of  the  death  of  the  testator.  The  estate  was  not  in  such  a 
position  as  to  permit  the  legacy  to  be  paid  at  the  expiry  of  the  year 
from  the  testator's  death,  and  interest  has  been  from  time  to  time 
paid  upon  th^  unpaid  balance.  There  is  yet  money  due  to  the 
widow  with  respect  to  the  legacy. 

The  executor  now  contends  that  the  legacy  did  not  bear  interest 
until  the  expiry  of  the  year  from  the  date  of  the  testator's  death, 
and  seeks  to  set  off  the  $500  paid  as  interest  for  the  first  year 
against  thb  balance  that  is  due  to  the  widow. 

By  the  judgment  in  review,  it  is  declared  that  the  executor  can 
neither  recover  this  money  so  paid  from  the  widow,  nor  set  it  off 
against  moneys  yet  to  be  paid  to  her. 

If  the  case  has  to  be  determined  according  to  the  strict  rules 
of  law  applicable  as  between  debtor  and  creditor,  the  widow's 
contention  would  be  entitled  to  prevail.  See  Stewart  v.  Fergitson 
(1899),  31  O.tl.  112,  where  it  was  held  that  interest  paid  by  a 
mortgagor  after  the  maturity  of  the  mortgage  at  the  mortgage  rate, 
instead  of  the  legal  rate,  could  not  be  recovered  back  by  him,  nor 
could  it  be  applied  in  reduction  of  the  principal. 

The  same  principle  was  applied  in  In  re  Hatch,  [1919]  1  Ch. 
351,  where  the  overpayments  were  made  with  respect  to  income 
taxes.  Such  overpayments,  it  was  held,  could  neither  be  deducted 
from  future  payments  of  the  annuity  nor  recovered  as  a  debt. 

The  principle,  however,  is  different  where  the  question  arises 
with  respect  to  payments  made  by  an  executor  or  trustee  to  a 
beneficiary  entitled  under  the  will  or  trust  instrument.    There 
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^^im""'     ^^^^^^  ^^^  ^^^  ^  ^«**^^  V.  Clark  (1891),  20  O.R.  522, 
18  A.R.  435.    The  overpayments  may  be  credited,  but  the  person 

McDortALD  ^^^  ^  accountable  is  not  liable  for  interest  upon  the  money 
improperly  received.  The  trustee  and  the  cestui  que  trust  both 
innocently  misapplied  a  portion  of  the  trust  fund  paid  over,  and 
in  equity  the  cestui  que  trust  is  liable  to  make  restitution,  but  not 
liable  for  interest  upon  the  sum  to  be  restored. 

In  DanieU  v.  Sinclair  (1881),  6  App.  Cas.  181,  accounts  had 
been  stated  between  a  mortgagor  and  mortgagee,  upon  the  theory 
that  the  mortgagee  was  entitled  to  receive  compound  and  not 
simple  interest.  In  allowing  the  settled  accounts  to  be  re-opened, 
.  the  Privy  Council  states  that  there  is  a  marked  difference  between 
the  practice  of  the  courts  of  common  law  and  the  courts  of  equity; 
that  in  equity  the  line  between  mistakes  in  law  and  mistakes  in 
fact  has  not  been  so  clearly  and  sharply  drawn  as  at  law;  and  that 
in  equity,  where  there  has  been  a  mere  mistake  of  the  law,  relief 
has  been  given  to  a  party  who  had  dealt  with  property  under  the 
influence  of  such  a  mistake.  The  case  of  Livesey  v.  Livesey  (1827), 
3  Russ.  287,  is  cited  as  an  instance.  There  an  executrix,  under  a 
mistake  in  the  construction  of  a  will,  had  overpaid  an  annuitant, 
and  was  permitted  to  deduct  the  amount  overpaid  from  subsequent 
payments. 

In  the  result  the  appeal  succeeds  upon  both  grounds,  and  the 
order  below  should  be  varied  accordingly. 

RmDBLL  and  Latchford,  JJ.,  agreed  with  Middleton,  J. 

Appeal  allowed. 
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[APPELLATE  DIVISION.]  ^919 

July  9. 
Re  Richer.  Nov.  28. 

Will — Construction — Deoise  and  Bequest  to  Widow — "Free  Use"  of  Estate  for 
Lifetime — Devise  and  Bequest  to  Children  of  what  "will  Remain  Unspent " — 
Application  to  Money  and  other  Personal  Property — Inappliciiility  to 
Land — Life-estate  of  Widow  in  Land  and  Remainder  to  Children  in  Fee, 

The  testator  gave,  devised,  and  beaueathed  to  his  wife  "the  free  use  of  all 
my  estate  both  real  and  personal  for  her  lifetime.    After  my  said  wife's    ^ 
decease  the  balance  of  my  said  estate  that  will  remain  unspent,  if  any, 
I  give,  devise,  and  bequeath  to  my  four  children     .    .    .:" — 

Heldy  that  the  widow  took  a  life-estate  only  in  the  testator's  lands,  and  the 
children  the  remainder  in  fee. 

As  to  the  personal  estate,  what  should  remain  of  it  "unspent"  at  the  widow's 
death  would  go  to  the  children. 

Re  Johnson  (1912),  27  O.L.R.  472,  approved. 

Per  Meredith,  C.J.C.P.: — ^The  word  "unspent"  is  not  applicable  to  land, 
but  is  apphcable  to  personalty  other  than  money — ^things,  such  as  household 
furniture,  which  would  be  "unspent"  as  long  as  they  remained  serviceable 
or  useful. 

Judgment  of  Ksllt,  J.^  reversed. 

Motion  by  the  widow  of  Honore  Richer,  deceased,  for  an  order 
determining  a  question  as  to  the  true  interpretation  of  the  will  of 
the  deceased. 

The  motion  was  heard  by  Kelly,  J.,  in  the  Weekly  Court, 
Ottawa. 

E,  R.  E.  Chevrier,  for  the  widow. 

Henri  SU  JacqueSj  for  the  administrators  with  the  will  annexed 
of  the  estate  of  the  testator  and  for  the  testator's  children. 

July  9.  Kellt;  J.: — ^Motion  for  construction  of  the  will  of 
Honore  Richer. 

Mr.  St.  Jacques,  who  appeared  for  two  of  the  testator's  children 
on  the  argument,  was  then  authorised  to  represent  the  other 
children  as  well,  all  being  in  the  same  interest. 

What  is  to  be  determined  is,  whether  the  testator's  widow  takes, 
under  his  will,  an  absolute  interest  in  his  estate  or  only  a  life- 
interest.  The  question  is  one  of  construction,  to  be  derived  from 
the  language  of  the  will  itself.  The  testator  gave,  devised,  and 
bequeathed  to  his  wife  "the  free  use  of  all  my  estate  both  real  and 
personal  for  her  lifetime." 

Had  this  been  the  only  reference  to  the  interest  given  her, 
doubt  would  not  have  arisen;  but  this  provision  in  her  favour  is 
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inajrediately  followed  by  this  other:  ''After  my  said  wife ^s  decease 
^^^^  the  balance  of  my  said  estate  that  will  remain  unspent,  if  any, 
Rk  I  give,  devise,  and  bequeath  to  my  four  children  to  be  divided 

among  them  in  equal  shares." 

The  testator  evidently  contemplated  his  wife  "using''  and 
"spending''  the  estate  at  her  discretion  and  without  restriction 
as  to  amoimt  or  the  purposes  for  ^diich  she  was  empowered  to  use 
or  apply  it.  Reading  the  two  provisions  together,  the  true  con- 
struction seems  to  be  that,  given  this  unqualified  right  to  use  and 
spend  the  estate,  the  interest  she  then  acquired  was  not  a  mere 
life-interest  or  a  life-interest  with  power  of  appointment  over  the 
corpus,  but  an  unrestricted  and  absolute' interest.  What  the  four 
children  would,  on  their  mother's  death,  take,  is,  in  view  of  the 
above  disposition  in  her  favour,  too  uncertain  to  create  an  enforce- 
able trust  in  their  favour. 

There  are  many  reportetd  decisions  on  the  construction  of  wills, 
in  language  nearly  but  not  altogether  similar  to  that  employed 
here;  but  I  can  find  none  binding  me  to  an  opinion  different  from 
that  I  have  already  expressed. 

On  the  argument  an  affidavit  of  the  person  who,  on  the  testator's 
instructions,  drew  his  will,  was  offered  in  evidence  to  shew  what  was 
his  intention.  That  evidence  is  not  admissible,  and  I  did  not  accept 
it.  The  question  is  not  what  the  testator  intended,  but  vdiat  was 
his  intention  expressed  in  and  to  be  derived  from  the  will  itself. 
Order  accordingly;  costs  of  the  motion  out  of  the  estate. 

The -children  of  the  testator  appealed  frotai  the  judgment  of 
Kelly,  J. 

November  12.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
RiDDELL,  Latchford,  and  Middleton,  JJ. 

C,  A,  Seguin,  for  the  appellants,  contended  that,  because  the 
words  "free  use  ...  for  her  lifetime"  and  "balance  .  .  . 
unspent  .  .  .  to  be  divided"  were  used  in  the  will,  the  widow 
took  a  life-interest  only.  He  referred  to  Re  CoUeriU  (1911), 
2  O.W.N.  745;  Coward  v.  Larkman  (1888),  60  L.T.R.  1;  /n  re  JoneSy 
[1898]  1  Ch.  438  (distinguishing  it) ;  In  re  Sanfard,  [1901]  1  Ch.  939; 
Theobald  on  Wills,  7th  ed.,  pp.  513,  514;  Re  Sheldon  and  Kemble 
(1885),  53  L.T.R.  527;  In  re  Thomson's  Estate  (1880),  14  Ch.  D. 
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263;  In  re  EUioU  (1909),  7  Eastern  L.R.  308;  In  re  Holdm  (1888),     ^l;^^""' 

57  L.J.  N.S.  Ch.  648;  Jarman  on  Wills,  vol.  1,  5th  ed.,  p.  642;        

Perry  v.  MerriU  (1874),  L.R.  18  Eq.  152;  Doe  d.  Keder  v.  CoUim      ^^^ 
(1851),  7  U.C.R.  519. 

E.  R,  E.  Chevrierj  for  the  widow,  the  respondent,  argued  that 
she  took  both  realty  and  personalty  absolutely,  subject  to  legacies, 
and  that  a  complete  power  of  disposition  was  given  to  her  by  the 
phrases  "free  use"  and  "balance  .  .  .  unspent."  In  support 
of  this  contention  he  referred  to  Theobald  on  Wills,  7th  ed.,  pp. 
481  to  483;  Reid  v.  CarleUm,  [1905]  1 1.R.  147;  In  re  MaxweWs  WiU 
(1857),24Beav.246. 

Seguiri,  in  reply,  on  the  question  of  the  interpretation  of  "free 
use,"  referred  to  Jarman  on  WiUs,  6th  ed.,  p.  1298. 

November  28.  Meredith,  C.J.C.P.  : — The  testator  gave  to 
his  widow  the  free  use  of  all  his  property,  real  and  personal,  for  her 
lifetime ;  and  he  gave  to  his  four  children,  to  be  divided  among  them 
in  equal  shares,  the  balance  of  his  said  property  "that  will  remain 
unspent,"  after  his  widow's  death,  "if  any." 

Kelly,  J.,  on  a  motion  for  the  construction  of  the  will,  held  that 
the  widow  took  the  whole  property  absolutely;  that  the  gift  to  the 
children  was  void  for  uncertainty. 

That  ruling  is  obviously  opposed  to  the  testator's  will:  he 
intended^  and  said  plainly,  that  his  children  were  to  get  all  that 
remained  unspent  by  their  mother,  if  any. 

It  has  always  been  impossible  for  me  to  understand  why  the 
Court  should  not  permit  such  a  will  to  take  effect;  what  very  good 
reason  there  could  be  for  considering  a  gift,  which  those  concerned 
might  find  no  diflBculty  in  understanding,  or  giving  effect  to,  void 
for  uncertainty;  and,  in  such  a  case  as  this,  if  what  the  widow  is  to 
take,  in  addition  to  a  life-estate,  is  too  uncertain,  why  it,  not  the 
gift  over  at  her  death,  should  not  fail. 

Most  of  the  cases,  in  which  the  gift  over  failed,  were  cases  in 
which,  if  given  effect,  it  would  cut  down  a  prior  certain  gift,  or  else 
there  were  some  special  circumstances  supporting  the  ruling. 

The  more  recent  cases  in  this  Province,  as  well  as  elsewhere, 
incline  more  towards  giving  effect  to  that  which  the  testator  desired, 
and  which  he  plainly  said  was  his  will:  see  Bibbens  v.  Potter  (1879), 
10  Ch.  D.  733;  British  and  Foreign  Bible  Society  v.  Shapton  (1905), 
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^^191^^'     7  O.W.N.  668;  Re  GminLoch  (1916),  8  O.W.N.  561;  and  Matte  v. 

MaUe  (1915),  i6.  605. 

KicHBR.  "^^^  ^o^d  ^'unspent''  is  applicable  to  many  moie  things  than 

^       money,  things  which  would  be  unspent,  as  for  instance  household 
CJ.C.P.       furniture,  as  long  as  they  remained  serviceable  or  useful. 

If  that  were  not  so,  the  impUed  gift  in  question  might  be  held 
to  be  applicable  to  money  only,  and  the  widow's  right  to  spend 
confined  to  it. 

My  understanding  of  the  will  is  that  the  widow  is  to  have  the 
use  of  all  for  her  life,  and  all  that  remains  at  her  death,  unspent, 
in  the  sense  of  not  worn  out  as  to  goods  and  chattels,  and  as  to 
money  all  that  is  imexpended,  if  any,  in  both  cases,  is  to  go  to  the 
children.    The  word  is  quite  inapplicable  to  the  land. 

The  word  "imspent"  is  apjdicable  to  all  parts  of  the  estate, 
except  land,  for  all  may  he  spent  in  the  sense  of  "worn  out," 
except  money,  and  it  only  can  be  spent  in  the  sense  of  "parted 
with,"  in  exchange  for  other  things;  and  in  the  way  in  which  it  is 
applicable  to  eaqh  it  should  be  applied  to  each.  It  would  be  making, 
not  interpreting,  a  will,  to  adjudge  that,  under  the  word  "spent," 
land  and  goods  could  be  sold  and  the  money  realised  spent. 

It  ought  to  be  too  plain  for  any  kind  of  misxmderstanding,  that 
the  testator  did  not  mean  that  the  widow  might,  immediately  after 
his  death,  sell  all  and  squander  the  money  realised.  Yet  the  juc^- 
ment  in  appeal  gives  her  that  power.  If  he  meant  to  give,  her  the 
estate  in  that  way,  he  knew  how  to  say  so,  and  would  have  so 
given  it. 

I  am  in  favour  of  allowing  the  appeal,  and  of  giving  to  the  word 
"unspent"  the  meaning  I  have  indicated. 

What  is  meant  in  such  casea  as  this,  as  I  understand  it,  is  set 
out  more  fully  in  the  Shapton  case,  7  O.W.N.  658,  before  referred  to. 

There  will  be  no  order  as  to  costs. 

RiDDELL,  J. : — The  late  Honore  Richer  made  his  last  will  and 
testament  which  (leaving  out  formal  parts)  reads  as  follows: — 

"I  direct  that  all  my  just  debts,  fimeral  and  testamentary 
expenses,  be  paid  and  satisfied  by  my  said  executor  as  soon  as  may 
be  convenient  after  my  decease. 

"I  give,  devise,  and  bequeath  to  my  wife,  Celanie  Richer,  the 
free  use  of  all  my  estate  both  real  and  personal  for  her  lifetime. 
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"After  my  said  wife^s  decease  the  balance  of  my  said  estate     -^PP"  ^^• 

-                                   1919 
that  will  remain  unspent,  if  any,  I  give,  devise,  and  bequeath  to        

my  foiu*  children  tp  be  divided  among  them  in  equal  shares."  jt^^ 

His  estate  consisted  of  a  spiall  house  and  lot,  worth  about  $500, 
and  notes  and  cash  about  $1,400  or  a  little  less* 

Upon  a  motion  at  the  Ottawa  Weekly  Court,  my  brother  Kelly 
held  that  the  widow  takes  "an  unrestricted  and  absolute  interest" 
in  the  said  estate,  and  the  children  take  nothing.  The  children 
now  appeal. . 

Many  cases  were  cited  to  us  as  deciding  that  "the  free  use"  of 
an  estate  gives  the  beneficiary  a  fee  simple  in  the  estate:  and  it  is 
quite  beyond  question  that  these  words  can  bear  this  interpretation. 
But  here  there  is  in  plain  contemplation  of  the  testator  the  chance, 
if  not  the  expectation,  of  a  "balance"  remaining  of  the  estate  at 
the  time  of  his  widow's  death.  This  wotJd  be  quite  inconsistent 
with  the  hypothesis  that  she  took  everything. 

In  Coward  v.  Larkmariy  60  L.T.R.  1,  the  majority  of  the  House 
of  Lords  had  occasion  to  consider  words  not  dissimilar:  and  I  prefer 
the  judgment  of  the  majority  to  the  minority  judgment  of  a  very 
able  and  learned  Lord  Chancellor. 

The  balance  is  what  "  will  remain  unspent" — one  spends  money, 
not  land — and  the  word  "unspent"  is  quite  inappropriate  to  land, 
while  wholly  appUcable  and  appropriate  to  money. 

The  cognate  word  "expend"  has  the  connotation  of  paying 
out,  if  not  quite  the  original  and  etymological  sense  of  weighing 
out — and  "spend"  implies  the  same  conception.  Selling  land  ds 
no  more  spending  it  than  is  mortgaging"expending:"  see  per  Keke- 
wich,  J.,  in  In  re  Marquis  of  Bristol's  Settled  Estates,  [1893]  3  Ch. 
161,  at  p.  166. 

I  am  of  opinion  that  the  widow,  while  she  takes  a  life-interest 
in  the  land,  cannot  dispose  of  it,  cannot  "spend"  it — and  that  the 
children  take  on  her  death. 

As  to  the  personalty,  the  late  Chancellor's  luminous  judgment 
in  Re  Johnson  (1912),  27  O.L.R.  472,  8  D.L.R.  746,  is  entirely 
correct,  and  it  covers  this  case. 

I  would  allow  the  appeal  without  costs  here  and  below. 

MiDDLETON,  J.: — ^The  widow  is  given  "the  free  use  of  all  my 
estate  both  real  and  personal  for  her  lifetime,"  and  "after  my  said 
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wife's  decease  the  balance  of  my  said  estate  that  will  remain  \m- 
spent,  if  any,  I  give,  devise,  and  bequeath  to  my  four  children  to 


RicHXR.      ^  divided  among  them  in  equal  shares." 


MiddletiM,  J. 


This  case  faUs  within  the  decision  in  Re  Johnson,  27  O.L.R. 
472,  477,  8  D.L.R.  746,  749:  "Property  may  be  given  for  life 
with  a  power  to  expend  capital,  followed  by  a  valid  gift  ov^r  of  the 
unexpended  part."  In  that  case  the  Couit  adopted  the  statement 
of  James,  LJ.,  in  In  re  Thomson's  Estate,  14  Ch.  D.  263,  264: 
"The  widow  took  nothing  but  an  estate  for  life  with  a  full  power  of 
enjoying  the  property  in  specie,  so  that  if  there  was  ready  money 
it  need  not  be  invested,  but  she  might  spend  it,  and  she  might  use 
the  furniture  and  enjoy  the  leaseholds  in  specie." 

Here  th^  widow  may  have  the  money  and  if  need  be  spend  it, 
but  the  land,  which  she  cannot  spend,  must  remain,  and  in  it 
she  has  a  life-estate  only. 

Each  party  may  well  bear  its  own  costs  of  the  appeal. 

Latchford,  J.,  agreed  with  Middlbton,  J. 

Appeal  allowed. 


1919  [APPELLATE  DIVISION.] 

Royal  Bank  of  Canada  v.  Wagstaffe. 

Promissory  Note — Transfer  to  Bank  as  Collateral  Security  for  Note  at  Shorl  Date 
for  SmdUer  Amount — Position  of  Maker  of  Larger  Note — Surety — Notice 
to  Bank — Extension  of  Time  for  Payment  of  SmaUer  Note — Effect  of. 

The  rule  that  glying  time  to  a  principal  releases  the  surety  is  based  upon  the 
faot  that  by  so  doing  the  creditor  ties  his  hands  so  that  he  cannot  sue  the 
principal,  and  consequently  the  surety  is  deprived  of  his  right  to  pay  the 
amount  as  ori^nally  agreed,  and  use  the  creditor's  name  to  exiforce  pa3rment 
from  his  principal. 

Frazer  v.  Jordan  (1857),  8  E.  &  B.  303,  referred  to. 

Where  nothing  is  done  bv  the  creditor  to  the  prejudice  of  the  surety  after 
the  creditor  has  learned  of  the  suretyship,  the  surety  is  not  discharged. 

Bailey  v.  Griffith  (1877),  40  U.C.R.  418,  and  Devanney  v.  Broumlee  (1877), 
40  U.C.R.  418,  distinguished. 

W.  made  in  favour  of  R.  a  promissory  note  for  $1,000,  payable  9  months  after 
date,  upon  an  agreement  between  them  that  the  note  was  to  be  "null  and 
void"  if  a  certain  company  promote  by  R.,  in  which  W.  had  taken  stock, 
should  not  become  a  paying  concern.  The  plaintiffs,  a  banking  corporation, 
advanced  money  to  R.  upon  his  own  promissory  note  for  $400,  pavable 
2  months  after  date,  collaterally  secured  by  the  hypothecation  to  the  bank 
of  the  $1,000  note,  before  its  maturity.  At  this  time  the  bank  had  no  notice 
of  the  agreement  between  W.  and  R.,  nor  of  any  condition  affecting  the 
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validity  or  negotiability  of  the  note.    R/s  note  for  $400  was  twioe  renewed  1910 

and  waa  never  paid.    This  action,  as  against  W.,  was  brought  upon  the         

$1,000  note,  to  recover  the  amount  due  upon  the  $400  note: —  RotalBamx 

Hdd,  that  W.  (if  he  was  to  be  regarded  as  a  surety)  was  not  discharged  from  \  of  Canada 
liability  by  reason  of  the  plaintiffs  extending  the  time  for  payment  of  the  v. 

$400  note.  '  WAGfiTAFrs. 

Judgment  of  the  County  Court  of  the  County  of  Halton,  affirmed. 

An  appeal  by  the  defendant  Wagstafife  from  the  judgment  of 
Elliott,  Judge  of  the  Coxmty  Court  of  the  County  of  Halton. 

The  action  was  brought  against  James  Wagstaffe,  J.  H.  Richard, 
aixl  Alice  Richard,  to  recover  the  amount  of  a  promissory  note 
made  by  the  defendant  Wagstafife. 

The  defendants  the  Richards  did  not  appear  or  defend. 

The  learned  County  Court  Judge  pronounced  judgment  for  the 
plaintifiFs  against  the  defendant  Wagetaffe,  for  reasons  given  in 
writing  as  follows: — 

On  the  10th  August,  1917,  James  Wagstafife  gave  to  his  co- 
defendant  J.  H.  Richard  his  promissory  note  for  $1,000,  payable 

9  months  after  date,  at  the  Bank  of  Hamilton  in  Hamilton,  with 
interest,  as  I  decipher  it,  at  6  per  cent,  per  annum.  Wagstafife  says 
that  it  was  agreed  between  them,  at  the  time,  that  this  note  was  not 
to  be  negotiated  until  a  com.pany  called  ''Richam  Machine  Com- 
pany Limited,"  which  was  being  promoted  by  Richard,  and  in 
which  Wagstafife  had  taken  stock,  became  a  paying  concern.  The 
written  agreement  does  not  specifically  state  that  the  note  was  not 
to  be  negotiated,  but  that  it  is  to  be  ''null  and  void"  if  the  company 

10  not  a  paying  proposition.  From  what  was  said  it  appear  that 
this  company  never  started  operations.  In  the  spring  of  1918,  the 
defendant  J.  H.  Richard,  who  owned  a  fruit  fann  at  Burlington, 
in  which  he  estimated  that  he  had  an  equity  of  S6,000  or  $7,000, 
and  also  some  chattel  property — of  small  value,  however — applied 
to  L.  M.  Hillary,  the  manager  of  the  plaintifif  bank  at  Burlington, 
for  a  loan  on  his  own  note  of  $400.  Security  was  asked  for,  and 
finally,  on  the  4th  May,  1918,  a  note  made  hy  J.  H.  Richard  and 
Alice  Richard,  for  $400,  payable  two  months  after  date,  with 
interest  at  7  per  cent,  per  annum  as  well  after  as  before  maturity, 
was  given  to  the  bank,  and  at  the  same  time,  as  collateral  security, 
Wagstafife's  note,  above  mentioned,  was  endorsed  over  or  hypothe- 
cated by  Richajrd  to  the  bank  as  set  out  in  an  hypothecation 
agreement. 

I  find  on  the  evidence,  and  indeed  it  is  not  disputed,  that  at 
the  time  this  note  was  handed  over  to  the  bank,  the  manager, 
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^^^^         Hillary,  with  whom  the  whole  transaction  took  place,  had  no 

RoTAL  Bank  notice  of  the  agreement  between  Wagstaffe  and  Richard  nor  of  any 

^^  other  condition  affecting  the  validity  or  negotiability  of  the  note. 

Wagbtafpe.  The  bank  got  it  before  maturity,  and  became  holders  in  due 

course.  '     ' 

In  my  view,  as  far  as  the  bank  is  concerned,  the  note,  at  the 
time  it  was  hypothecated,  represented  a  straight  debt  payable  by 
WagstafiFe  to  Richard.  The  note  was  payable  at  the  Bank  of 
HazDilton;and  Wagstaffesays  that,  ashedidnot  trust  Richard,  whom 
he  considered  "slippery,"  he,  some  time  before  his  note  would  fall  due, 
notified  the  Bank  of  Hamilton,  both  at  their  head  office  and  east  end 
branchinHamilton,nottopay  this  note  if  it  were  presented  for  pay- 
ment. Jt  became  due  on  the  13th  May,  1918,  and,  on  the  7th  May, 
Hillary  sent  it  to  the  Royal  Bank  in  Hamilton;  and  that  bank,  in 
the  usual  course  of  business,  presented  it  to  ihe  Bank  of  Hamilton, 
but  it  was  not  paid,  and  was  sent  back  to  Hillary  with  the  word 
"return''  on  the  advice-sheet. 

At  this  time  Wagstaffe  was  away  in  California,  and  he  says 
that  the  Bank  of  Hamilton:  did  not  notify  him  that  his  note  had 
been  presented  for  payment.  The  note  given  by  Richard  and  his 
wife  on  the  4th  May,  1918,  fell  due  on  the  7th  July  following,  and, 
not  being  paid,  by  agreement  was  renewed  on  the  8th  July  for  a 
further  period  of  two  months,  on  the  same  terms — ^the  amount  at 
this  time,  with  interest  added,  being  $405;  and,  Richard  being 
unable  to  pay  this  at  maturity,  on  the  11th  Septembei  it  was  again 
renewed  on  the  same  terms  until  the  15th  November  following — ^the 
amount  with  interest  added  being  $410.  This  last  renewal  was  not 
paid,  nor  any  part  of  it.  Richard  wished  another  repiewal,  but  was 
refused.  Correspondence  then  took  place  between  Hillary  and 
J.  H.  Richard,  and  also  between  Hillary  and  Wagstaffe  and  his 
solicitors.  The  first  notice,  however,  to  Wagstaffe  that  the  plain- 
tiffs held  his  note  was  given  about  the  31st  November. 

After  getting  this  notice,  Wagstaffe  and  his  solicitors  did  try  to 
get  Richard  to  pay  his  note,  but  without  result;  and  finally,  on  the 
11th  February,  1919,  the  solicitors  wrote  Hillary  denying  liability. 

This  action  was  conmienced  on  the  22nd  February,  1919,  against 
J.  H.  Richard  and  Alice  Richard  for  the  amount  of  the  note  of  the 
4th  May,  1918,  and  also  as  against  Wagstaffe  for  the  same  sum, 
being  the  amount  for  which  the  plaintiffs  were  holders  for  value 


Digitized  by 


Google 


XLVi.]  ONTARIO  LAW  REPORTS.  376 

of  hifl  note.   J.  H.  Richard  and  his  wife  did  not  enter  an  appearance         ^^^^ 
or  defend  the  action  in  any  way.  Royal  Bank 

For  the  plaintiffs,  Mr.  Cleaver  refers  me  to  sees.  56  and  129  of  ^^ 

the  Bills  of  Excjiange  Act  and  to  Falconbridge  on  Banking  and    Wagbtaffb. 
Bills  of  Exchange,  2nd  ed.,  pp.  708  and  723. 

For  the  defendant  Wa^taffe,  the  only  ground  urged  by  Mr. 
Counsell  is  that  he,  Wagstaffe,  was  "clearly  a  surety,  and  the 
plaintiffs,  by  extending  the  time  for  payment  by  the  renewals 
mentioned,  have  done  so  to  his  (Wagstaffe's)  detriment  and  loss, 
as  Richard  and  his  wife  have  parted  with  or  lost  their  i»roperty, 
and  nothing  can  now  be  realised  from  them,  and  consequently 
Wagstaffe  is  released  from  liability."  I  think  this  argument  would 
be  sound  if  in  the  first  instance  Wagstaffe  had  joined  in  the  note  of 
the  4th  May,  1918,  as  an  accommodation  maker  and  surety  only, 
and  the  extensions  were  made  without  his  knowledge  and  consent. 
This  situation  generally  arises  when  the  principal  and  his  surety 
go  to  the  bank  and  join  in  a  note  for  a  period  agreed  upon — ^the 
fact  that  one  of  them  is  merely  a  surety  being  known  to  the  bank. 
It  is  a  c<jntract;  and,  when  the  note  matures,  it  is  the  legal  right  of 
the  surety,  if  the  principal  has  not  paid,  to  pay  the  note  himself 
and  then  take  such  proceedings  as  may  be  necessary  to  protect 
and  reimburse  himself  out  of  the  principaPs  property.  But  if, 
without  his  consent,  the  bank  makes  a  binding  contract  with  the 
principal  to  extend  the  time  for  payment,  then  he,  the  surety,  is 
deprived  of  his  contract-rights,  may  have  to  suffer  loss,  and  so  is 
released  from  liability. 

But  this  case,  I  think,  is  different.  Wagstaffe  was  no  party 
to  the  original  arrangement  on  the  4th  May.  There  was  no 
contract  between  him  and  the  bank  as  to  the  term  of  credit  to  be 
given  to  Richard,  and  I  do  not  see  that  there  has  been  any  breach 
as  far  as  he  is  concerned  on  the  part  of  the  bank.  He  had  nothing 
to  do  with  the  bargain. 

If,  instead  of  the  note  of  the  4th  May  being  made  payable  two 
months  after  date,  it  had  been  made  payable  (as  it  could  have 
been  if  the  bank  wished)  on  the  15th  November  following — the 
time  when  the  last  extension  fell  due — what,  in  these  circumstances, 
could  Wagstaffe  have  urged  as  against  the  rights  of  the  bank  las 
holders  of  his  note  in  due  course?  The  loss  of  property  on  the  part 
of  the  Richards  and  their  inability  to  pay  would  have  arisen  just 
the  same  meanwhile. 
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^^^^  Again,  aasume  that  the  note  for  $1,000  had  been  given  by 

RotalBank  Wagstaflfe  to  J.  H.  Richard  for  something  he  had  bought  from  him, 

„,  and  was  an  undoubted  and  unequivocal  debt  owed  by  him,  how 

Wagstavfe.  cou14  he  urge  that  in  such  case  he  was  prejudiced  by  the  time  for 

payment  being  extended?    It  would  simply  be  giving  him  so  much 

more  time  to  pay  his  debt,  which  he  should  attend  to  when  it  falls 

due;  and  it  is  to  be  noted  that,  as  between  him  and  the  bank,  the 

bank  had  no  notice  when  they  took  it  of  any  condition  attaching 

to  it.    They  were  holders  in  due  coiu-se,  and,  as  far  as  they  were 

concerned,  it  represented  a  straight  debt  from  him  (Wagstaife)  to 

J.H.Richard. 

For  these  reasons,  I  think  the  defence  fails. 

There  is  a  further  element,  however,  in  the  case  that  occurs 
to  me,  though  I  do  not  in  any  measure  rest  my  decision  upon  it. 

Wagstaffe  says  that,  soon  after  his  note  fell  due,  he  instructed 
his  solicitor  to  get  the  note  from  Richard,  who  in  response  to  his 
letter  promised  to  bring  it  in,  but  did  not  do  so.  Wagstaffe 
himself  thereupon  wrote  to  Richard  and  telephoned  him.  Richard 
again  promised  to  bring  in  the  note,  but  did  not  do  «o. 

Wagstaffe  did  not  follow  this  up,  as  I  think  he  should  have  done, 
as  there  was  sufficient  to  arouse  his  suspicions,  knowing,  as  he 
says,  the  character  of  the  man  he  was  dealing  with.  I  think  this 
was  negligence  on  his  part.  Had  he  pushed  his  inquiry,  he  would 
soon  have  learned  where  his  note  was,  and  then  could  have  taken 
such  steps  as  he  might  have  been  advised  to  protect  himself. 

As  stated  above,  the  judgment  will  be  for  the  plaintiffs  against 
the  defendant  Wagstaffe  for  the  sum  claimed,  $400,  with  interest 
at  7  per  cent,  per  annum  from  the  4th  May,  1918,  to  date — $30.22 
—a  total  of  $430.22  and  costs. 

The  defendant  Wagstaffe  appealed  from  the  judgment  of  the 
County  Court  Judge. 

November  26.  The  appeal  was  heard  by  Riddbll,  Latchford, 
and  MiDDLETON,  JJ.,  and  Ferguson,  J.A. 

J.  L.  Counsellj  for  the  appellant,  contended  that  the  bank,  the 
respondents,  by  renewing  Richard's  note  for  $400  without  notice 
to  Wagstaffe,  after  Wagstaffe  had  refused  to  pay  the  note  now  in 
suit,  had  released  Wagstaffe.    There  was  a  definite  obligation  on 
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the  bank  to  notify  Wagstaffe  of  the  renewal  granted  to  Richard:     ^^^P^J?^'  * 
Devanney  v.  Brownke  (1883),  8  A.R.  355;  Heafe^  v.  Dolson  (1885),         _^ 
8  O.R.  691.    Richard  was  the  principal  debtor,  and  Wagstaffe  was  ^p^cJ^^^ 
merely  a   surety.    RdFerence   was  made  to  Chalmers'  Bills  of   ^    »-  *   ^ 
Exchange,  5th  ed.,  p.  223. 

E.  H.  Cleaver,  for  the  respondents,  contended  that  they  had  no 
notice  of  the  agreement  between  the  appellant  and  Richard. 
Devanney  v.  Brovmlee  was  distinguishable  upon  the  facts. 

November  28.  Riddell,  J.: — The  facts. of  this  case,  so  far  as 
material,  are  few  and  clear — ^indeed  they  are  not  in  dispute. 

Pursuant  to  an  agreeme'nt  made  between  the  appellant  and 
the  defendant  J.  H.  Richard,  the  former,  on  the  10th  August, 
1917,  gave  Richard  a  promissory  note  for  $1,000  and  interest  at 
6  per  cent.,  payable  6  months  after  date.  Richard  desiring  to 
borrow  $400  from  the  plaintiffs;  the  manager  asked  for  security, 
and  on  the  4th  May,  1918,  Richard  gave  him  the  note  for  $1,000 
as  collateral  security  for  Richard's  own  note  for  $400,  payable  on 
the  7th  July,  1918,  with  interest  at  7  per  cent. — the  appellant's 
note  being  endorsed  over  to  the  plaintiffs,  and  notice  of  protest 
waived.  Richard  received  a  loan  of  $400,  but  did  not  pay  his  note 
when  due.  The  plaintiffs  had  no  notice  or  knowledge  of  the 
agreement  made  between  Richard  and  the  defendant  that  the 
note  was  not  to  be  negotiable  except  in  the  happening  of  an  event 
which  has  not  happened — or  (if  such  be  the  effect  of  the  agree- 
ment) that  it  was  to  be  void  if  such  event  did  not  happen. 

Before  the  appellant's  note  became  due,  he  notified  the  officers 
of  the  Bank  of  Hamilton,  where  it  was  made  payable,  not  to  pay 
it  when  due.    Richard's  note  was  renewed  twice,  and  is  still  unpaid. 

On  action  brought  by  the  Royal  Bank  of  Canada,  the  learned 
County  Court  Judge  directed  judgment  to  be  entered  for  the 
plaintiffs  for  the  $400  and  interest,  etc. 

The  defendant  Wagstaffe  now  appeals. 

He  places  his  defence  on  the  extension  of  time  given  to  Richard 
to  pay  the  loan  of  $400 — but  this  is  clearly  untenable. 

The  rule  that  giving  tim.e  to  a  principal  releases  the  surety  is 
base4  upon  the  fact  that  by  so  doing  the  creditor  ties  his  hands  so 
that  he  cannot  sue  the  principal,  and  consequisntly  the  surety  is 

26—46  o.uB, 
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^Toi?^     deprived  of  his  right  to  pay  the  amount  as  originally  agreed,  and 

use  the  creditor's  nan>.e  to  enforce  payment  from  his  principal. 

^^CanaS^  The  principle  has  been  well  established  from  the  time  of  Frazer  v. 
V.  Jordan  (1857),  8  E.  &  B.  303,  and  for  some  time  before. 

In  the  present  case,  on  Richard  giving  his  own  note  for  $400 
and  the  note  of  the  defendant  for  $1,000  as  collateral,  there  were 
two  contracts:  the  one,  with  which  the  appellant  had  nothing  to 
do,  for  Richard  to  pay  $400;  and  the  other  for  the  defendant  or 
Richard  to  pay  $1,000.  If  the  extension  of  time  on  the  former 
contract  had  the  effect  of  suspending  the  remedy  upon  it  beyond 
its  due  date,  no  doubt  (assuming  as  I  do  that  the  relation  of 
principal  and  surety  existed  to  the  knowledge  of  the  bank)  the 
appellant  would  be  discharged. 

But  that  was  not  the  effect  of  the  extension  of  time:  the  appel- 
lant could,  if  he  wished,  have  come  in  and  paid  the  bank  and  then 
compelled  the  bank  to  realise  the  amount  of  the  note  for  him.  It 
is  everyday  experience  in  Mancial  circles  to  take  what  are  called 
short  collaterals,  i.e.,  securities  maturing  before  the  principal  debt. 
The  lender  is  not  obliged  to  wait  for  the  maturity  of  the  debt 
before  realising  on  the  securities — of  course  he  has  no  right  to 
apply  the  proceeds  on  the  principal  debt  before  it  is  due,  but  that 
is  quite  another  matter. 

There  was  never  any  extension  of  time  for  the  payment  of  the 
$1,000  note,  and  consequently  the  principle  of  Frazer  v.  Jordan 
does  not  apply. 

Any  other  result  would  have  extraordinary  consequences — it 
would  follow  that  a  bank  or  other  financial  institution  could  not 
take  as  security  for  a  loan  an  accommodation  note  at  a  shorter 
date  than  the  loan. 

We  are  pressed  with  the  decision  of  the  Court  of  Appeal  in 
Devanney  v.  Broumlee,  8  A.R.  356. 

Of  course  we  are  not,  when  dealing  with  the  facts  of  a  particular 
case  bound  by  the  judgment  of  any  other  Court  or  our  own  on 
questions  of  fact  in  another  case.  We  ^re  bound  by  the  law  as 
laid  down  by  the  Court  of  Appeal  upon  facts  taken  by  the  Court  of 
Appeal  as  established. 

In  the  case  just  mentioned,  it  was  considered  by  the  Coi^rt  of 
Appeal  that  the  defendant  E.  B.  was  a  surety  for  W.  H.  B.  in  respect 
of  a  certain  note  to  which  they  were  both  parties,  and  that  the 
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holder  of  the  note,  knowing  the  relation,  when  it  became  due     ^^P^JB*^' 

received  a  payment  uxx)n  it  and  took  a  renewal  note  for  the  balance,        

still  retaining  the  origmal  note  for  the  balance.    Obviously  time  ^^^^J^ 
was  given  for  the  payment  of  the  balance — ^the  plaintiff  could  not  v, 

sue  W.  H.  B.  until  the  lapse  of  that  time,  and  the  surety  was        

therefore  relieved.  ^^'• 

There  is  another  ground  which  is  equally  available  to  the 
plaintiffs:  admittedly  they  had  no  notice  or  kiiowledge  that  the 
appellant's  note  was  not  a  debt  from  the  appeUant  to  Richard,  or 
an3rthing  else  than  a  promise  to  pay  without  condition. 

No  notice  was  given  by  the  appellant  or  any  other  person  of 
anything  concerning  the  note  imtil  March,  1918,  and  then  the  only 
notice  was  an  order  by  the  appellant  not  to  pay  it.  The  next  notice 
was  by  the  solicitor  for  the  appellant,  on  the  11th  February,  1919, 
asserting  that  the  note  had  been  left  with  the  bank  for  safekeeping ; 
and  no  other  notice  was  given  till  after  the  writ  commencing  this 
action  was  issued.  All  this  is  very  far  from  affecting  the  plaintiffs 
with  notice  that  the  appellant  was  a  surety  for  the  debtor. 

The  appeal  should  be  dismissed  with  costs. 

A  third  party  notice  was  served,  but  the  issue  was  not  disposed 
of — ^no  order  seems  to  have  been  taken  out  for  that  purpose,  under 
Rule  169.  We  are  informed  that  the  learned  Coimty  Court  Judge 
considers  himself  functus  offi^iij  and  that  he  cannot  now  dispose 
of  this.  It  is  probable  that  there  has  been  a  misunderstanding: 
there  is  no  reason  why  the  Judge  should  not  now  proceed  with  the 
third  party  matter  and  finally  dispose  of  it. 

It  may  be  that  Richard  will  consent  to  judgment  and  so  save 
coets-^in  any  event  the  expense  of  a  fresh  action  should  be  avoided. 

Latchford,  J. : — I  concur  in  the  result.  , 

MiDDLETON,  J.: — ^The  law  applicable  in  this  case  is  well  stated 
in  the  head-note  to  BaOey  v.  Gnffith  (1877),  40  U.C.R.  418: 
''Where  after  a  ri^t  of  action  accrues  to  a  creditor  against  two  or 
more  persons  he  is  informed  that  one  of  them  is  or  has  become 
a  surety  only,  and  after  that  he  gives  time  to  the  principal  debtor  with- 
out the  consent  and  knowledge  of  the  surety,  he  thereby  discharges 
the  surety,  even  though  he  may  not  have  assented  or  been  a  party 
to  the  change  of  relationship  between  them." 
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4pp- ^^-  The  case  of  Devanney  v.  Brawrdee,    8  A.R.   355,   was    one 

— -        in  which  the  finding  of  fact  was  that  Mrs.  Brownlee  was  a  surety 
^^CANi^  only,  "to  the  knowledge  of  the  plaintiff"  at  the  time  the  note  was 
V.  discounted,  and  so  was  discharged.  ^ 

Here  nothing  was  done  by  the  bank  to  the  prejudice  of  Wag- 
staffe  after  they  learned  that  he  was  in  the  position  of  a  surety  only. 
The  appeal  fails. 

Ferguson,  J.A.,  agreed  with  Middlbton,  J. 

Appeal  dismissed  with  costs. 


1919  [IN  CHAMBERS.] 

^^'  ^-  Re  Dickenson  and  North  American  Life  Assurance  Co. 

Insurance  {Life) — Ben^  of  Wife  Designated  by  Nam^— Death  before  Death 
of  Insured — Remarriage  of  nu^and — Distribution  among  Sunnving  Wife 
and  Children — "In  Equat  Shares'*— Ontario  Insurance  Act,  sec.  178  (4) 
(6  Oeo.  V,  ch.  S6,  sec.  6). 

The  words  of  sub-eec.  4  of  sec.  178  of  the  Ontario  Insurance  Act,  R.S.0. 1914» 
ch.  183,  as  enacted  by  the  amending  Act  6  Geo.  V.  ch.  35.  sec.  5,  "such 
insurance  money  .  .  .  shall  be  for  the  benefit  in  equal  shares  of  the 
wife  living  at  the  maturity  of  the  contract  and  the  children  of  the  assured/' 
do  not  mean  that  the  wife  is  entitled  to  one  half  and  the  children  to  the 
other  half  among  them — ^the  wife  shares  with  the  children,  taking  the  same 
share  as  each,  so  that  where  there  are  two  children  the  wife  takes  one  third 
and  each  child  one  third. 

An  application  on  behalf  of  John  Dickenson,  adirinistrator  of 
the  estate  of  John  Herbert  Dickenson,  deceased,  also  on  behalf  of 
the  said  John  Dickenson  and  Bertha  L.  Logan,  guardians  of 
Herbert  Allan  Dickenson  and  Edna  Mildred  Dickenson,  infants, 
and  on  behalf  of  Millie  A.  Dickenson,  widow  of  the  said  John 
.  Herbert  Dickenson,  for  an  order  for  the  payment  out  to  the  said 
John  Dickenson  and  Bertha  L.  Logan,  guardians  of  the  said  infants, 
of  moneys  now  standing  in  Court  to  the  credit  of  the  said  infants, 
for  their  maintenance  and  support,  and  for  the  payment  out  of 
such  portion  of  the  moneys  standing  in  Court  to  the  credit  of  the 
said  John  Dickenson,  Millie  A.  Dickenson,  and  the  said  infants, 
to  the  said  Millie  A.  Dickenson,  as  she  shall  be  f  o\md  entitled  to,  and 
for  such  further  or  other  order  as  to  the  Court  may  seem  just. 

The  moneys  in  Court  were  the  insurance  monejrs  payable  upon 
policies  upon  the  life  of  the  deceased:  one  of  the  policies  was  issued 
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by  the  North  American  Life  Assurance  Company  and  the  other  by 

the  Sun  Life  Assurance  Company.  ^^^^ 

December  2.    The  motion  was  heard  by  Middleton,  J.,  in    dickbnbon 
Chambers.  ^and 

X^ORTH 

/,  A.  Robertson,  for  the  applicants.  American 

F,  W.  Harcourt,  K.C.,  for  the  infants.  AbsSncb 

December  3.  Middubton,  J. : — ^By  the  policies  in  question  the 
proceeds  were  made  payable  to  Jennie  Bartlett  Dickenson^  the' 
wife  of  the  deceased,  if  living.  She  was  the  first  wife  of  the  insured 
and  predeceased  him  some  years.  He  afterwards  married  Millie  A. 
Dickenson,  who  survived  him.  Two  children,  issue  of  his  first 
marriagCi  also  survived  him. 

Under  sec.  178  of  the  Insurance  Act,  R.S.O.  1914,  ch.  183,  as 
amended  by  4  Geo.  V.  ch.  30,  sec.  11,  and  6  Geo.  V.  ch.  36,  sec.  5,* 
the  wife  named  in  the  contract  of  insurance  having  predeceased 
the  insured,  and  he  having  remarried,  "such  insurance  .  .  . 
shall  be  for  the  benefit  in  equal  shares  of  the  wife  living  at  the 
maturity  Of  the  contract  and  the  children  of  the  assured." 

The  widow  now  contends  that  the  meaning  of  this  statute  is, 
that  one  half  of  the  proceeds  of  these  insurance  policies  shall  be 
given  to  her,  and  that  the  remaining  one  half  shall  be  distributed  in 
equal  shares  among  the  children.  I  cannot  so  read  the  statute. 
The  wife  who  survives  and  the  children  of  the  assm^d  are  to  take 
"in  equal  shares;"  the  wife  will,  therefore,  have  one  third,  and  not 
one  half,  of  these  funds. 

♦Section  178  (1)  provides  that  "preferred  beneficiaries  shall  constitute  a 
class  and^hall  include  the  husband,  wife,  children,  grandchildren  and  mother 
of  the  assured,  and  the  provisions  of  this  and  the  foUowing  three  sections  shall 
apply  to  contracts  of  insurance  for  the  benefit  of  preferred  beneficiaries." 
SuDHsection  2  provides  that,  where  the  insurance  money  is  declared  to  be  for 
the  benefit  of  a  preferred  beneficiary,  a  trust  is  created  in  favour  of  such 
beneficiary.  Sub-iection  3,  as  amended  by  4  Geo.  V.  ch.  30,  sec.  11,  provides 
that,  "where  two  or  more  beneficiaries  are  designated  but  no  apportionment 
is  made,  all  of  them  shall  share  equaUy.'' 

SubHSection  3a,  as  enacted  by  4  Geo.  V.  ch.  30,  sec.  11,  makes  provision 
for  cases  where  it  is  stated  in  the  contract  or  declaration  that  the  insurance 
mon^y  is  for  the  benefit  of  the  wife  of  the  assured  only,  or  of  his  wife  and 
children  generally,  or  of  his  children  generally,  and  givea  the  meaning  to  be 
attributed  to  "wife"  and  "children"  in  such  cases. 

Sub-section  4,  as  enacted  by  6  Geo.  V.  ch.  36,  sec.  6,  is  as  follows: — 
"  (4)  Where  it  is  stated  in  the  contract  or  declaration  that  the  insurance 
money  or  any  part  of  it  is  for  the  benefit  of  the  wife  only  and  she  is  designated 
by  name,  and  the  wife  so  designated  by  name  is  not  the  wife  Ii\dng  at  the 
maturity  of  the  contract,  such  insurance  money  or  such  part  of  it  shall  be  for 
the  benefit  in  equal  shares  of  the  wife  hving  at  the  maturity  of  the  contract 
and  the  children  of  the  assured  and  also  the  children  living  at  the  maturity  of 
the  contract  of  any  child  of  the  assured  who  predeceased  him,  such  k  st  men- 
tioned children  taking  the  share  their  parent  would  have  taken  if  livio  T*" 
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Dec.  10.  Rex  v.  Zura. 


Dec.  11. 


Rex  v.  Olukkila. 

Criminal  Law — Police  Magiatrai^s  CarwicUons — Motiom  to  Quash — Pto- 
eedwe—RuUa  1B79  et  aeq,  {1908)— Notice  under  Rule  IBSl-^r-Retum  of 
PapefTS-^Amended  Comnetiona-r-Powers  of  Moffiatrate — Powers  of  Judge — 
Criminal  Code,  eec.  IIH — Certificate  or  AjfidacU  of  Ma^rixbraU  as  to  Plea 
of  "GuHly^' — Adjournment  ^  Moiiona— Offence  o/  Hating  ProhibUed 
PubUcatione  in  Posseeeion — PMicatione  inlBnemy  Languaoe — Dominion 
Orders  in  Council — War  Measures  Act,  1914,  sec,  6 — "FroMbUed  LUera- 
tur^'-^Information—iSufficienty — Presumption — Criminal  Code,  sees.  86t, 
8SS,  866 — Evidence — SefUence-nJurisdiction  of  MagMrate — Place  of 
Offence — Description  of  Offence — Reference  to  Orders  in  Council — Press 
Censor — Power  to  Prohibit — Proof  of— List  ^  ProMbiied  Publications — 
Consolidated  Orders  respecting  Censorship— "Objectionable  Matter,** 

Upon  motioDS  to  quaah  the  eonTictioDS  of  Z.  and  O.,  by  a  Police  Maps- 
trate,  for  the  offenoee  of  having  "prohibited  h'terature"  in  their  poesesBion, 
respectively,  contrary  to  Orders  ot  the  Governor-General  in  Ck>uncil,  made 
pursuant  to  the  War  Measures  Act,  1914: — 

Hddj  that  proper  steps  had  been  taken,  under  Rules  1279  et  sea,,  made  by 
the  Supreme  Court  of  Judicature  for  Ontario,  on  the  27th  March.  1908, 
pursuant  to  the  Criminal  Code,  to  bring  up  the  convictions,  including  the 
deposit  in  each  case  of  $100;  but  the  motion  should  not  be  dealt  with 
until  the  papers  were  properly  before  the  Court,  in  obedience  to  the  notice 
prescribed  by  Rule  1281:  Rex  v.  Awm  (1919),  45  O.L.R.  633. 

The  motions  were  therefore  adjourned  until  the  magistrate  should  make  a 
proper  return;  and  it  was  intimated  that  it  would  be  proper  for  him  to 
return  amended  convictions  if  he  deemed  it  necessary:  Rex  v.  Grqf  (1909), 
19  O.L.R.  238;  and  that  he  might  certify  or  make  an  affidavit  as  to  liie 
allegation  of  the  defendants  that  they  did  not  individually  plead  "guilty." 

Subsequently,  the  magistrate  made  formal  returns  in  both  cases,  returning 
amended  convictions;  that  in  the  case  of  Z.  set  out  two  prohibited  publica- 
tions, among  others  which  were  prohibited,  and  convicted  Z.  of  having 
these  two  in  his  possession: — 

Hdd,  that  the  magistrate  had  authority  to  do  this;  and,  if  not,  sec.  1124 
of  the  Criminal  Code  gave  the  Judge  power  to  do  so:  Rex  v.  Demetrio 
(1912),  3  O.W.N.  602,  20  Can.  Crim.  Cas.  318,  1  D.L.R.  615. 

The  information  was  laid  under  Order  in  Council  No.  2381,  as  amended 
by  No.  703;  it  stated  that  Z.,  at  a  certain  place  and  on  a  certain  day,  was 
"unlawfully  in  possession  of  a  quantity  of  prohibited  literature,  contrary 
to  the  provisions"  of  those  Orders,  which  deal  with  the  printing,  publislung, 
or  importing  for  sale  and  distribution  of  publications  in  a  forei^  language; 
and  under  them  the  Chief  Press  Censor  may  prohibit  the  printing,  publica* 
tion.  etc.,  distribution,  or  possession  of  such  publications  within  Canada: — 

Hddf  having  re^^ard  to  the  provisions  of  the  two  Orders,  and  especially  to 
the  rule  of  evidence  contained  in  sec.  4  of  No.  2381,  to  sees.  852,  853,  and 
855  of  the  Criminal  Code,  and  to  sec.  6  of  the  War  Measures  Act  of  2914, 
that  the  information  was  good  and  sufficient;  and,  it  being  good,  the 
offence  was,  under  sec.  4  of  No.  2381,  presumed  to  have  been  committed 
unless  that  presumF»tion  was  rebutted  oy  Z.;  it  was  not  rebutted,  for  he 
pleaded  ''guilty/'  with  full  knowledge  of  what  he  was  charged  with:  as 
to  this  the  magistrate's  certificate  was  conclusive. 

Hddj  also,  that  the  amended  conviction  was  no  departure  from  the  informa- 
tion to  which  Z.  pleaded  ''guilty." 
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The  magistrate,  in  proceeding  aa  he  did.  notwithstanding  the  plea  of  ''guilty/'  1919 

to  take  evidence  in  the  presence  or  the  accused,  and  before  conviction,         

for  the  purpKise  of  ascertaining  the  nature  and  quality  of  the  offence  so         Rmz 
as  to  determine  the  proper  measure  of  punishment,  did  not  act  improperly.  v. 

This  evidence  shewed  that  Z.  was  a  distributor  of  objectionable  publica*        Zura. 
tions;  it  justified  the  magistrate  in  convicting  Z.  for  having  certain  [Speci- 
fied publications  in  his  possession,  and  justified  the  sentence  imposed  (two         Rmz 
years'  imprisonment  iA  hard  labour).  v. 

Hid,  also,  that  the  amended  conviction  .was  not  impeachable  on  the  ground    Ollikkila. 
that  it  did  not  shew  the  magistrate's  jmisdiotion:  it  stated  briefiy  that 
the  oSeaoe  was  conamitted  '^at  Fort  William^"  but  the  magistrate  was 
described  in  the  information  as  "Police  Magistrate  in  and  for  the  said 
City  of  Fort  William,  District  of  Thunder  Bay." 

(2)  The  expression  ''prohibited  literature"  in  the  information,  -coupled  with 
the  reference  to  the  Orders  in  Council,  sufficiently  described  the  real  offence; 
and  sec.  852  of  the  Code  allows  the  use  of  "popular  language." 

(3)  Having  regard  to  the  rule  of  evidence  contained  in  sec.  4  of  Order  in 
Council  No.  2381,  it  was  not  necessary  to  give  proof  of  the  competency 
of  the  Censor  to  prohibit:  the  Orders  sufficiently  desi^^nated  the  person 
authorised  to  prohibit,  and  the  War  Measures  Act  justified  the  Oraen. 

(4)  It  was  sufficiently  shewn  before  the  magistrate  that  the  publications 
for  the  possession  of  which  Z.  was  convicted,  were  aqiong  those  prohibited. 

The  information  against  O.  was  for  unlawfully  having  in  his  possession'  "a 
(quantity  of  pipmbited  literature,  contrary  to  Consofidated  Orders  respect- 
ing Censorship,  January  17,  1917,  and  May  22,  1918;"  and  the  amended 
conviction  was  for  having  in  his  possession  "certain  prohibited  publica- 
tions," naming  three,  "contrary  to  the  provisions,"  etc.  Order  II.,  sec.  2. 
of  the  Orders  of  the  22nd  May,  1918.  prohibits  the  possession  of  any  printed 
publication  containing  "objectionable  matter;"  and  sec.  7  supphes  the 
rule  of  evidence,  that '^all  matters  alleged  in  the  information  .  .  .  shall 
be  without  proof  rebuttably  presumed  to  be  true."  By  sec.  6,  the  pos- 
session of  certain  publications  majv  be  prohibited  by  the  Secretary  of  State: 
and  a  prohibited  publication,  after  notice  in  the  Canada  Gaiette,  shall 
be  "conclusively  deemed  to  contain  objectionable  matter:" — 

Hddf  that  the  information  was  good  and  sufficiently  described  the  offence, 
and  that  the  conviction,  eith^  as  amended  or  in  its  original  form,  was 
not  improper. 

What  was  said  in  the  case  of  Z.  was  equally  applicable  to  the  case  of  O. 

Motions  to  quash  the  convictions  of  the  defendants,  by  the 
Police  Magistrate  for  the  City  of  Fort  William,  for  the  offences  of 
having  "prohibited  literature"  in  their  possession  respectively. 

The  sentence  in  the  case  of  the  defendant  Zura  was  imprisonment 
for  two  years  at  hard  laboinr;  and  in  the  case  of  the  defendant 
Ollikkila  imprisonment  for  the  same  period,  or  payment  of  a  fine 
of  $2,000. 

November  11.  The  motions  came  on  for  hearing  before 
HoDGiNS,  J. A.,  in  Chambers. 

D.  Campbell,  for  the  defendants. 

Peter  White,  K.C.,  for  the  Crown,  raised  a  preliminary  objection, 
that  the  proceedings  were  not  properly  brought  up  into  the 
Supreme  Court. 

The  motions  were  heard  subject  to  the  objection. 
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November  14.  Hodqins,  J.A.: — ^The  preliminary  objection  is 
overruled,  as  proper  steps  were  taken,  under  Rules  1279  et  seq,*,  to 
bring  up  the  convictions,  including  the  deposit  in  each  case  of 
$100. 

I  am  not  prepared  to  deal  mth  these  cases  \mtil  the  papers 
are  properly  before  the  Court,  in  obedience  to  the  notice  prescribed 
by  Rule  1281.  This  appears  to  be  the  proper  course,  in  view  of  the 
judgment  of  a  Divisional  Court  in  Rex  v.  Avon  (1919),  45  O.L.R. 
633. 

There  are  filed  on  these  motions  aflSidavits  of  the  soUcitor  for 
the  accused  exhibiting  copies  of  the  information,  conviction,  and 
evidence,  together  with  two  convictions,  the  authority  of  which 
no  one  vouched  for,  also  affidavits  of  the  accused  disputing  that 
they  individually  pleaded  "guilty." 

The  exhibits  which  were  before  the  magistrate  wei»not  returned, 
although  they  were  the  objectionable  matter  itself,  for  the  pos- 
session of  which  the  accused  had  been  convicted. 

Upon  the  magistrate  making  a  proper  return,  including  all  that 
was  before  him,  I  shall  dispose  of  the  applications  to  quash.  It 
will  be  entirely  proper  for  the  magistrate  to  return  amended  con- 
victions if  he  deems  it  necessary:  Rex  v.  Graf  (1909),  19  O.L.R. 
238.  In  view  of  the  decision  of  Boyd,  C,  in  Rex  v.  Dagenais 
(1911),  23  O.L.R.  667,  18  Can.  Crim..  Cas.  287,  the  magistrate  may 
certify,  or,  if  he  prefers  it,  make  an  affidavit,  as  to  the  allegation 
of  the  accused  that  they  did  not  individually  plead  "guilty." 


The  motions  were  renewed  after  returns  had  been  made  by  the 
Police  Magistrate. 

December  10.  Hodgins,  J.A.  : — In  Rex  v.  Zura,  the  magistrate 
has  now  made  a  formal  return  of  all  papers  pursuant  to  the  notice 
originally  served  on  him  under  Rule  1279  et  seq.  He  has  amended 
the  conviction  by  setting  out  two  prohibited  publications,  among 
a  number  of  others  which  were  prohibited,  and  has  convicted  the 
accused  for  having  these  two  in  his  possession.    This,  I  think,  he 

^These  Rules  were  made  by  the  Suporeme  Court  of  Judicature  for  Ontario, 
on  the  27th  March,  1908,  under  the  Criminal  Code.  They  are  printed  in 
16  O.L.R.,  Appendix  II.  Similar  provisions  are  contained  in  the  Judicature 
Act,  R.S.O.  1914,  ch.  66,  sees.  63  et  seq. 
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had  authority  to  do;  and,  if  not,  sec.  1124  of  the  Criminal  Code    °*'°«°*'^-^- 
would  give  me  power  to  do  so,  for  "the, intention  of  Parliament  in         ^^^^ 
giving  the  power  to  amend  is,  that,  when  guilt  appears  upon  the         Rex 
evidence  which  has  been  believed. by  the  magistrate,  the  accused       z^^. 
should  not  escape  by  the  defects  in  form  occasioned  by  the  error 
.    .    .    of  the  magistrate:"  per  Middleton,  J.,  in  Rex  v.  Demetrio        *T. 
(1912),  3  O.W.N.  602,  1  D.L.R.  515,  20  Can.  Crim.  Cas.  318.  Olukila 

The  conviction,  as  now  amended  by  him,  is  in  the  following 
woids: — 

"Be  it  remembered  that  on  the  29th  day  of  September  in  the 
ye^  of  our  Lord  one  thousand  nine  hundred  and  nineteen,  at  Fort 
William,  in  the  District  of  Thunder  Bay,  Sava  Zura,  being  charged 
before  me,  the  undersigned  Police  Magistrate  of  the  said  district, 
and  being  summarily  tried  by  me  under  Part  XV.  of  the  Criminal 
Code  and  pleading  'guilty, '  is  convicted  before  me,  for  that  he,  the 
said  Sava  Zura,  did,  at  Fort  William,  in  the  District*  of  Thimder 
Bay,  within  Canada,  on  or  about  the  24th  day  of  September,  1919, 
without  lawful  excuse  or  authority,  have  in  his  possession,  or  on 
premises  m  his  possession,  or  under  his  control,  certain  printed 
publications  namely,  copies  of  "Khlieb  I  Volia"  and  of  "Novyj 
Svit,"  contrary  to  the  provisions  of  the  Order  in  Council  respecting 
Enemy  Publications  passed  by  the  Governor-General  in  Coimcii 
under  the  WAr  Measures  Act  (P.C.  2381),  on  the  25th  day  of 
September,  1918,  as  amended  by  Order  in  Council  passed  likewise 
on  the  2nd  day  of  April,  1919  (703)." 

The  information  reads  thus: — 

"The  information  and  complaint  of  Sergeant  Vanderlip, 
R.N.W.M.P.,  of  the  City  of  Fort  William,  District  of  Thunder  Bay, 
taken  this  24th  day  of  September  in  the  year  of  Our  Lord  one  thous- 
and nine  hundred  and  nineteen,  before  the  imdersigned  Police 
Magistrate  in  and  for  the  said  City  of  Fort  William,  District  of 
Thimder  Bay,  who  saith  that: — 

"Sava  Zura,  621  McBain  Street,  was,  at  Fort  William,  on 
September  24th,  1919,  unlawfully  in  possession  of  a  quantity  of 
prohibited  literature,  contrary  to  the  provisions  of  Order  in  Council 
2381,  as  amended  by  O.C.  703." 

The  magistrate  returns,  under  his  hand  and  seal,  the  informa- 
tion etc.,  and  certifies  as  follows: — 

"Pursuant  to  the  notice  to  that  effect  on  the  accompanj'^ing 
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notice  of  appeal,  I  herewith  return  to  this  Honourable  Court  the 
following  papers  and  documents: — 

"  1.  The  infonnation  with  the  accused's  plea  of  'guilty'  and  the 
minute  of  my  conviction  and  sentence  recorded  thereon. 

^'2.  The  notes  of  the  proceedings  at  the  trial  and  the  evidence 
taken. 

"3.  The  amended  formal  conviction  in  the  case  and  the  first 
formal  conviction  made  out. 

''4.  The  publications  referred  to  in  the  notes  of  the  proceedings 
and  the  evidence  taken,  identified  by  my  signature  thereon. 

''5.  The  official  list  of  prohibited  publications  and  copies  of  the 
Canada  Gazette  referring  to  those  mentioned  in  the  evidence, 
with  the  exception  of  the  two  Gazette  copies  referring  to  the 
publications  in  respect  of  which  the  conviction  in  this  case  was 
made,  as  to  which  an  explanation  appears  later. 

"And  I  hereby  certify  that  I  have  above  duly  set  forth  all  the 
papers  or  documents  at  present  in  my  custody  or  power  relating 
to  the  matters  set  forth  in  the  said  notice  of  motion. 

"And  I  fmrther  certify  that  it  was  after  the  publications 
'Khlieb  I  Volia'  and  'Novyz  Svit'  had  been  produced  to  the  Court 
and  the  accused,  that  the  charge  as  set  forth  in  the  infonnation  was 
read  to  the  accused,  and  that,  with  such  publication  before  the 
Court  and  the  accused,  the  charge  was  read  to  the  accused,  and  he 
was  asked  if  he  had  any  cause  to  shew  why  he  should  not  be 
convicted,  and  as  to  how  he  pleaded-,  whereupon  he  distinctly  and 
definitely  pleaded  'guilty, '  and  such  plea  was  by  me  at  the  time 
recorded  on  the  face  of  the  information  as  it  now  appears. 

"And  I  further  certify  that,  at  the  same  time  as  the  above 
named  publications  were  produced,  copies  of  the  Canada  Gazette, 
specifically  referring  to  the  above  named  publications,  were  also 
produced  to  the  Court  and  the  accused;  but,  as  these  had  not  been 
formally  placed  in  evidence,  owing  to  the  plea  of  'guilty'  by  the 
accused,  they  were  released  for  transmission  to  Mr.  White,  counsel 
for  the  Crown  on  the  appeal,  should  occasion  arise  for  their  use  in 
the  appeal. 

"Dated  this  26th  day  of  November,  A.D.  1919. 

"W.  Palling,  P.M. 

"Police  Magistrate  for  the 
City  of  Fort  William.'* 
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The  motion  was  very  fully  and  well  argued  by  Mr.  Campbell,    h«*^'-A' 
and  I  have  considered  all  the  contentions  made  by  him  and  the        ^^^^ 
cases  he  cited.    The  infonnation  was  laid  under  Order  in  Council        Rbx 
703  (amending  No.  2381),  dealing  with  the  printing,  publishing,        gimx. 
or  importing  for  sale  and  distribution  of  publications  in  a  foreign 
language,  under  which  the  Chief  Press  Censor  might,  in  certain  9. 

circumstances,  by  order  under  his  hand,  published  in  the  Canada  ^^^^'^^^^  ^• 
Gazette,  "prohibit  the  printing,  publication,  importation,  delivery, 
receiving,  posting,  distribution,  or  ix)S8ession  of  such  publication 
within  Canada,  and  so  long  as  any  such  prohibition  by  the  Chief 
Press  Censor  is  in  force,  any  such  publication  .  .  .  and  any 
person  who  .  .  .  has  in  his  possession  .  .  .  any  such 
publication  .  .  .  shall  be  deemed  to  be  subject  to  all  the 
provisions  of  this  Order,  as  if  the  publications  so  prohibited  had 
been  printed  in  an  enemy  language.'^  (See  "Canadian  Orders  in 
Council,"  printed  in  the  volume  of  Dominibn  statutes  of  1919,^ 
pp.  Ixxiii.  and  Ixxiv.) 

The  provisions  as  to  publications  in  enemy  language  are  very 
wide  and  sweeping,  so  that  possession  of  "any  publication"  in  an 
enemy  language  constitutes  an  offence  and  makes  the  offender 
liable  to  a  fine  of  $1,000,  or  to  imprisonment  for  a  term  not  exceed- 
ing two  years,  or  both. 

It  was  urged  that  the  information  was  insufficient  in  that  it 
did  not  identify  the  publications,  but  described  them  generally 
as  "  prohibited  literature."  The  information  goes  fuither,  however, 
by  adding  the  words  "  contrary  to  the  provisions  of  Order  in  Coimcil 
2381,  as  amended  by  Order  in  Council  703."  The  only  "prohibited" 
literature  mentioned  in  either  Order  in  Council  is  that  prohibited 
by  the  Chief  Press  Censor,  and  the  offence  consists  in  having  in 
possession  any  such  publication,  i.e.,  any  publication  which  is 
prohibited. 

There  were  produced  to  the  magistrate  and  to  the  prisoner, 
before  he  pleaded,  the  two  prohibited  publications,  together  with 
many  others,  as  well  as  an  official  list,  on  which  they  all  appear, 
from  the  office  of  the  Chief  Press  Censor,  indicating  what  publica- 
tions were  prohibited — with  these  in  front  of  him  the  accused 
pleaded  "guilty." 

By  sec.  4  of  Order  in  Council  2381,  the  following  rule  of  evidence 
is  in  force: — 
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HodsJa^JA.  uj^  ^^y  prosecution  or  proceedixigs  brou^t,  had  or  taken 

^^^^         under  this  Order  by  or  on  behalf  or  by  direction  or  under  the 

Rex        authority  of  the  Attorney-General  of  Canada  or  of  the  Attomey- 

Ztoa.        General  of  a  PK)vince,  all  matters  alleged  in  the  information, 

^  charge  or  indictment  shall  be  without  proof  rebuttably  presumed 

vM9     to  be  true. 

OhUKKjLA.         Under  that,  it  is  to  be  presxuned  to  be  true,  imless  rebutted, 

that  the  prisoner  was  in  possession  of  literatui^  prohibited  by  the 

Chief  Press  Censor,  contrary  to  the  provisions  of  the  Orders  in 

Council. 

It  is  of  no  consequence  to  the  prosecution  or  the  prisoner  what 
that  literature  contains.  It  is  enough  if  the  prisoner  is  in  possession 
of  the  thing  prohibited,  i.e.,  banned  publications.  I  shall  deal 
with  the  expression  "literature"  later  on. 

Under  sec.  855  of  the  Criminal  Code,  a  count  in  an  indictment 
'is  not  bad  for  the  reason  that  it  does  nbt  set  out  any  docxm^jent 
which  may  be  the  subject  of  the  charge  or  because  it  does  not  set 
out  the  words  used  where  words  used  are  the  subject  of  the  charge. 
By  sec.  853,  a  count  may  refer  to  any  section  or  sub-section  of  any 
statute  creating  the  oflFence  charged  therein,  and  in  estimating  the 
sufficiency  of  such  count  «the  Court  shall  have  regard  to  such 
reference.  Under  sec.  852,  the  use  of  the  words  in  the  enactment 
describing  the  offence  is  sufficient.  Under  the  War  Measures  Act 
of  1914,  5  Geo.  V.  ch.  2,  sec.  6,  regulations  regarding  censorship 
and  the  control  and  suppression  of  publications  are  to  have  the 
force  of  law  "and  shall  be  enforced''  by  the  courts. 

Here,  to  constitute  an  oflFence  against  the  Order  in  Council, 
possession  of  a  prohibited  publication  is  necessary,  and  possession 
thereof  is  enough  to  satisfy  the  description  of  the  oflfence.  It  matters 
not  what  it  contains,  or  which  one  among  many  it  is,  as  long  as  it 
may  properly  be  classed  as  a  publication  prohibited  by  the  Censor. 
It  seems  unnecessary  to  mention  any  specific  docmnent  or  any 
particular  words  therein;  and,  in  estimating  the  sufficiency  of  this 
information,  reference  should  be  had  to  the  Orders  in  Coimcil, 
which,  owing  to  their  framing,  must  be  read  as  a  whole  in  order  to 
ascertain  the  scope  and  extent  of  the  prohibition  they  contain. 
Consequently,  I  think  the  information  was  good;  and,  it  being 
good,  the  offence  was  presimied  to  have  been  committed  xmless 
that  presumption  was  rebutted  by  the  prisoner.  Instead,  he 
pleaded  "guilty." 
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In  The  Queen  v.  Weir  (1899),  3  Can.  Crim.   Gas.  102,  the  .  ^«!^'-^- 
Court  said  (p.  106)  ^-  ^ 

"Our  Criminal  Code  .  .  .  declares  that  the  statement  of  Rex 
the  oflfence  may  be  in  any  words  sufficient  to  give  the  accused  notice  Ztoa. 
of  the  offence  with  which  he  is  charged.  When  this  object  has 
been  attained  the  indictment  is  sufficient." 

Whether  the  amendment  of  the  conviction  originally  made  was  Q^'^'""^tt.a. 
necessary  I  do  not  say,  as  I  think  the  amended  conviction  is  no 
departure  from  the  information  to  which  the  prisoner  pleaded 
''guilty."  I  see  no  reason  why  the  magistrate,  notwithstanding 
the  plea  of  "guilty,"  could  not  proceed  to  take  evidence  in  the 
presence  of  the  accused,  and  before  conviction,  to  ascertain  the 
nature  and  quality  of  the  offence  so  as  to  determine  the  proper 
measure  of  pimishment:  Rex  v.  Bright j  [1916]  2  E.B.  441.  He 
did  this,  and  from*  the  evidence  so  taken  it  appeared  that  the 
prisoner  had  a  large  quantity  of  prohibited  literature  which  was 
produced  and  identified.  It  was  apparent  that  he  was  not  an 
innocent  possessor  of  objectionable  publications,  but  really  a 
distributor  thereof.  This  evidence  was  given  in  face  of  the 
accused  and  justified  the  magistrate  in  convicting  him  for 
having  certain  specified  publications  in  his  possession  and 
sentencing  him  as  he  did. 

Further  objections  were  taken  as  follows: — 

1.  That  there  was  nothing  to  shew  jurisdiction.  I  think  the 
words  "at  Fort  William"  were  sufficient,  as  the  magistrate  is 
described  in  the  information  as  ''Police  Magistrate  in  and  for  the 
saidCityof  Fort  William,District  of  Thunder  Bay."  Theamended 
conviction  is  imimpeachabte  on  this  ground. 

2.  That  no  offence  is  stated  by  the  words  "prohibited 
literature."  Section  852  pf  the  Criminal  Code  allows  the  use  of 
"populai*  language."  The  Century  Dictionary  gives  as  the 
colloquial  meaning  of  "literature,"  "Printed  matter  of  any 
kind  intended  for  circulation,  as  the  circulars  and  pamphlets  of  a 
political  party."  The  two  publications  now  included  in  the  amended 
conviction  give  greater  certainty,  but  I  think  the  expression  used  in 
the  information,  coupled  with  the  reference  to  the  Orders  in  Cotmcil, 
sufficiently  describes  the  real  offence. 

3.  That  no  list  was  specified  containing  prohibited  publications, 
aor  was  there  any  proof  of  the  competency  of  the  Censor  to 
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prohibit.  I  think  that  this  latter  point  is  covered  by  sec.  4,  aheady 
quoted,  as  the  Orders  in  Council  sufficiently  designate  the  person 
authorised  to  prohibit,  and  the  War  Measures  Act,  1914,  justifies 
the  Orders  in  Council. 

A  list  dated  the  19th  August,  1918,  and  a  supplementary  one 
dated  the  28th  October,  1918,  were  produced,  purporting  to  be 
issued  from  the  office  of  the  Censor,  in  which  publications  appear 
"the  possession  of  which  in  Canada  is  prohibited."  In  these  lists 
the  dates  of  the  Canada  Gazettes  are  given  in  which  each  pro- 
hibition appears.  As  to  the  two  publications  in  question,  the 
dates  are  the  19th  July,  1919,  and  the  21st  Jime,  1919.  The 
information  was  sworn  on  the  24th  September,  1919.  These  lists 
are  for  convenience  only,  but  the  Sergeant  Of  the  R.N.W.M.  Police 
testified  to  the  prohibitions,  and  gave  the  dates  of  the  various 
Gazettes  in  which  they  appeared,  and  the  magistrate  certifies  that 
the  Canada  Gazettes  containing  the  Censor's  order  as  to  the  two 
publications  mentioned  in  the  amended  conviction  were  produced 
at  the  trial  and  afterwards  sent  to  the  counsel  for  the  Crown,  and 
they  were  handed  in  to  me  with  the  papers  after  the  argument. 

There  were  other  objections  mainly  directed  to  the  sufficiency 
of  the  information,  but  I  think  they  are  aheady  covered  in  what  I 
have  said. 

The  motion  will  be  dismissed  with  costs. 


December  11.  Hodgins,  J. A.: — In  Rex  v.  Olukkila,  the 
amended  conviction  and  all  papers  have  now  been  returned, 
pursuant  to  Rule  1279  et  seq.    The  information  lAid  is  as  follows: — 

"The  information  and  complaint  of  Sergt.  Vanderlip,  of  the 
City  of  Fort  William,  District  of  Thunder  Bay,  taken  this  10th  day 
of  October,  in  the  year  of  Our  Lord  one  thousand  nine  hundred  and 
nineteen,  before  the  undersigned  Police  Magistrate  in  and  for  the 
said  City  of  Fort  William,  District  of  Thimder  Bay,  who  saith  that 
Edward  Ollikkila  did,  at  Fort  William,  on  or  about  October  9th, 
1919>  unlawfully  have  in  his  possession,  and  under  his  control,  a 
quantity  of  prohibited  literature,  contrary  to  Consolidated  Orders 
respecting  Censorship,  Jany.  17,  1917,  and  May  22,  1918." 

.  The  amended  conviction  is  as  follows: — 

"Be  it  remembered  that  on  the  10th  day  of  October,  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  nineteen,  at 
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Fort  William,  in  the  District  of  Thunder  Bay,  Edward  Ollikkila,  ^  H«!^'-^ 
being  tjharged  before  me,  the  undersigned  Police  Magistrate  of  the        ^^^^ 
said  district,  and  being  summarily  tried  by  me  under  Part  XV.  of        Rex 
the  Criminal  Code,  and  pleading  'guilty,'  is  convicted  before  me,       ^toa 
for  that  he,  the  said  Edward  Ollikkila,  did,  at  Fort  William,  in         _ 
the  District  of  Thimder  Bay,  within  Canada,  on  or  about  the  9th  v. 

day  of  October,  1919,  without  lawful  excuse  or  authority,  have  in  Olukku^a. 
his  possession,  or  on  premises  in  his  occupation  or  under  his  control, 
certain  prohibited  publications,  namely  "Ahjo"  (The  Forge), 
''Industrialisti,"  and  ''Ptx)letaari  Lauluja,"  contrary  to  the 
pnrovisions  of  the  Consolidated  Orders  respecting  Censorship, 
passed  under  the  War  Measures  Act  by  the  Governor-General  of 
Canada  in  Council  on  the  17th  day  of  January,  1917,  and  the 
22nd  day  of  May;  1918,  respectively,  and  to  the  warrants  of  the 
Secretary  of  State  issued  thereundei,  published  in  the  Canada 
Gazette  on  the  26th  day  of  October,  1918,  and  on  the  6th  day  of 
July,  1918,  and  the  1st  day  of  October,  1918,  respectively,  and  I 
adjudge  the  said  Edward  Ollikkila  for  his  said  offence  to  be 
imprisoned  in  the  Manitoba  Penitentiary  and  there  kept  at  hard 
labour  for  the  term  of  two  (2)  years  or  pay  a  fine  of  $2,000. 

"Given  under  my  hand  and  seal  this  10th  day  of  October,  in 
the  year  of  our  Lord  one  thousand  nine  hundred  and  nineteen,  at 
Fort  William,  in  the  District  of  Thunder  Bay  aforesaid. 

"W.  PalUng,        (seal) 

"Police  Magistrate." 

The  magistrate  certifies,  in  his  return,  as  follows: — 

"Pursuant  to  the  notice  to  that  effect  on  the  accompanying 
notice  of  appeal,  I  herewith  return  to  this  Honourable  Court  the 
following  papers  and  documents: — 

"1.  The  information  with  the  accused's  plea  of  'guilty'  and 
the  minute  of  my  conviction  and  sentence  recorded  thereon. 

"2.  My  notes  of  the  proceedings  at  the  trial  and  the  evidence 
.taken. 

"3.  The  publications  referred  to  in  the  notes  of  the  proceedngs, 
and  the  evidence,  identified  by  my  signature  thereon. 

"4.  An  edition  in  English  of  one  of  the  publications. 

"6.  The  amended  conviction  in  the  case  and  the  first  form  of 
conviction  made  out. 

"6.  Copies  of  the  Canada  Gazette  referring  to  the  publications 
referred  to  above. 
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"And  I  hereby  certify  that  I  haye  above  duly  set  forth  all  the 
^^^^        papers  and  documents  in  my  custody  or  power  relating  to  the 
Rex        matters  set  forth  in  the  said  notice  of  motion. 
Zxtbjl  "And  I  further  certify  that  it  was  after  the  publications  acoom- 

j^        panying  this  return  had  been  produced  to  the  accused  and  his 
V.  coimsel  and  his  interpreter,  who  also  acted  as  court  interpreter, 

and  to  the  court,  that  the  charge  as  set  forth  in  the  information 
was  read  to  the  accused,  and  that,  with  such  publications  before 
the  court,  the  accused,  and  his  coimsel,  the  charge  was  read  and 
interpreted,  to  the  accused,  and  he  was  asked  if  he  had  any  cause 
to  shew  why  he  should  not  be  convicted,  and  the  accused  there- 
upon distinctly  and  definitely  pleaded  'guilty,'  in  which  plea  his 
counsel  concurred,  whereupon  such  plea  was  recorded  by  me  on 
the  face  of  the  information  as  it  now  appears.  The  accompanying 
copies  of  the  Canada  Gazette  were  also  produced  at  the  hearing 
at  the  same  time  as  the  publications  accompanying  this  report. 
"Dated  this  26th  day  of  November,  A.D.  1919. 

"W.  PalUng, 
"Police  Magistrate  for  the  City  of  Fort  William." 
The  information  was  laid  under  the  "Consolidated  Orders 
respecting  Censorship,"  which  were  passed  on  the  17th  January, 
1917,  and  the  22nd  May,  1918.  Of  these  the  latter  only  were  m 
force,  and  are  foimd  in  the  volume  of  Dominion  statutes  for  1919, 
at  p.  Ixvii.  The  repeal  of  the  Orders  of  the  17th  January,  1917,  is 
provided  for  in  Order  Iv.  of  the  later  regulations,  linder  which  the 
repeal  does  not  aflfect  the  previous  operation  of  the  repealed  Order 
or  any  right  or  penalty,  proceedings,  or  remedy  thereunder. 

The  Orders  of  the  22nd  May,  1918,  Order  II.,  sec.  2,  provide 
that  "no  person  shall,  unless  with  lawful  excuse  or  authority,  the 
proof  of  which  shall  lie  on  him  .  .  .  receive  or  have  in  his 
possession  or  on  premises  in  his  occupation  or  under  his  control, 
any  .  .  .  newspaper,  tract,  periodical,  book,  circular  or 
other  printed  publication  .  .  .  containing  .  .  .  objection- 
able matter." 

"Objectionable  matter"  is  minutely  defined  in  15  paragraphs 
of  Order  II. 

By  sec.  5  of  Order  II.,  the  Secretary  of  State  "may  by  warrant 
imder  his  hand  prohibit  the  possession  within  Canada  of  any 
newspaper,"  etc.  (as  above).  Sub-section  2  of  that  section  reads 
as  follows: — 
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"  (2)  Prom  and  after  publication  by  the  Secretary  of  State  of 
Canada  in  the  Canada  Gazette  of  a  notice  of  the  issue  of  such 
warrant  and  of  its  term  conformably  to  such  notice,  every  number, 
issue,  or  copy  of  such  newspaper,  tract,  periodical,  book,  circular 
or  other  printed  matter  so  prohibited  shall  for  all  purposes  and  by 
all  courts  and  authorities  be  conclusively  deemed  to  contain 
objectionable  matter." 

On  any  prosecution  under  these  Consolidated  Orders,  the 
following  rule  applies  (sec.  7) : — 

"In  any  prosecution  or  proceeding  brought,  had  or  taken 
under  this  Order  l?y  or  on  behalf  or  by  the  direction  or  under  the 
authority  of  the  Attorney-General  of  Canada  all  matters  alleged 
in  the  information,  charge  or  indictment  shall  be  without  proof 
rebuttably  presumed  to  be  true." 

Under  Order  III.,  sec.  5,  any  oflFenoe  against  these  Consolidated 
Orders  is  deemed  to  have  been  committed  either  at  the  place 
where  it  was  actually  committed  or  at  any  place  in  which  the 
offender  may  be. 

Whait  I  liave  said  in  the  judgment  in  the  Zura  c^se,  supra, 
applies  equally  in  this  one,  and  I  need  not  repeat  it.  The  possession 
of  certain  publications  may  be,  prohibited  by  the  Secretary  of 
State.  The  Canada  Gazettes  prove  this  prohibition  regarding 
those  produced.  I  think  the  information  is  good,  and  sufficiently 
describes  the  offence,  and  that  the  conviction,  either  as  amended 
or  in  its  original  form,  is  not  improper. 

I  am  satisfied  in  this  case,  as  I  was  in  the  Zura  case,  that  the 
prisoner  pleaded  "guilty"  v\ith  full  knowledge  of  what  he  was 
charged  wit^,  and  I  accept  the  magistrate's  certificate  in  both 
cases  as  conclusive.  Reference  on  this  point  may  be  made  to 
Rex  V.  Dagenais,  23  O.L.R,  667,  18  Can.  Crim.  Cas.  287,  and 
Rex  V.  Barlow,  [1918]  1  W.W.R.  499. 

The  application  must  be  dismissed  with  costs. 
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1919  [APPELLATE  DIVISION.) 

Dec.  11. 

Re  Russell  and  Toronto  Suburban  R.W.  Co. 

Appeal — Right  of  Appeal  from  Compemation-award  under  Ontario  RaUtoay 
Ad — Appeal  to  High  Court  Division — Further  Appeal  to  Divisional  Court 
of  AppeUale  Division— Statutes. 

Where  compensation  for  land  taken  compulsorily  by  a  railway  company, 
under  the  provisions  of  the  Ontario  Railway  Act,  has  been  fixed  by  arbi- 
tration in  the  manner  provided  for  in  that  enactment,  an  appeal  from 
the  award  made  in  that  arbitration  lies,  in  the  first  instance,  to  the  Hig|i 
Court  Division  of  the  Supreme  Court  of  Ontario,  that  is,  to  a*  Judge  of  that 
Division  sitting  in  Court;  and  a  further  appeal  from  his  order,  to  a  Divi* 
sional  Court  of  the  Appellate  Division,  aba  lies. 

Consideration  of  the  following  statutory  provisions:  the  Interpretation  Act, 
R.S.O.  1914,  ch.  1,  sec.  29  {dd);  the  Judicature  Act,  R.S.O.  1914,  6h.  66, 
sees.  12,  26.  43;  the  Arbitration  Act,  R.S.O.  1914,  ch.  65,  sec.  17[  the 
Ontario  Railway  Act,  R.S.0. 1914,  ch.  185,  sec.  90  (15),  (16);  the  Municipal 
Act,  R.8.0.  1914,  ch.  192,  sec.  345;  and  the  Municipal  Arbitrations  Act, 
R.S.O.  1914,  ch.  199,  sec.  7. 

Review  of  the  cases. 

Bvrdy  v.  TorofUo  HamiUon  and  Buffalo  fi.TT.  Co.  (1898),  26  A.R.  88,  dis- 
tinguished. 

An  appeal  by  the  railway  oompany  from  an  order  of  Sitthsb- 
LAND,  J.,  dismissing  an  appeal  by  the  company  from  an  award  of 
arbitrators  determining  the  compensation  to  be  paid  to  William 
Russell  for  a  part  of  his  farm  taken  for  the  company's  railway  and 
for  loss  and  damage  by  severance,  injurious  affection,  etc.  The 
reasons  for  the  order  of  Sutherland,  J.,  are  noted  in  16  O.W.N. 
352, 

November  24..  The  appeal  came  on  for  hearing  before  a 
Divisional  Court  of  the  Appellate  Division,  composed  of  Meredith, 
CJ.C.P.,  Latchford  and  Middleton,  JJ.,  and  Ferguson,  J.A. 

R,  S.  Robertson,  for  William  Russell,  the  respondent,  objected 
that  there  was  no  right  of  appeal  to  this  Court. 

fi.  B.  Henderson,  for  the  railway  company,  the  ap^Uants, 
was  heard  in  answer  to  the  objection. 

The  grounds  of  objection  and  the  contentions  of  coimsel 
sufficiently  appear  in  the  judgments.  In  addition  to  the  cases 
cited  in  the  judgments,  the  following  were  referred  to:  Toronto 
Svburban  R.  W.  Co.  v.  Everson  (1916),  64  Can.  S.C.R.  395,  at  pp. 
403,  404;  Ruddy  v.  Toronto  Eastern  R.  W.  Co.  (1917),  38  O.L.R. 
556,  33  D.L.R.  193;  Re  City  of  Toronto  and  TororUo  and  York 
Radial  R.W.  Co.  and  County  of  York  (1918),  42  O.L.R.  546,  653. 


Digitized  by 


Google 


XLVI.] 


ONTARIO  LAW  REPORTS. 


395 


December  11.  Meredith,  C  J.C.P.  : — The  respondent's  objec- 
tion to  the  healing  of  this  appeal  is  based  upon  the  judgment  of 
the  Court  of  Appeal  for  Ontario,  given  in  the  case  of  Birely  v. 
Toronto  Hamilton  and  Buffalo  R.  W.  Co.,  25  A.R'.  88,  in  the  year 
1898;  but  that  ju^ment  is  quite  inapplicable  to  this  case:  it  was 
decided  under  federal  enactments,  widely  diflf^ent  from  the 
Provincial  enactments  by  which  this  case  is  governed;  and. federal 
enactments  which  have  since  been  changed  so  as  to  leave  no 
excuse  for  holding  that  they  lead  to  such  extraordinary  results  as 
those  which  flowed  from  that  decision,  some  of  which  were  referred 
to  in  it. 

We  must  look  elsewhere  to  find  what  right  of  appeal  there  is  in 
such  a  case  as  this:  a  case  in  which  compensation,  for  land  taken 
compulsorily  by  the  appellants  from  the  respondent  under  the 
provisions  of  the  Ontario  Railway  Act,  R.S.O.  1914,  ch.  185,  has 
been  fixed  by  arbitration  in  the  manner  provided  for  in  that 
enactment:  and  in  which  there  has  been  a  hearing  and  deter- 
mination in  the  High  Court  Division  of  this  Court  of  an  appeal 
by  the  present  appellants  against  the  award  made  in  that  arbi- 
tration. 

The  Act  gives  a  right,  to  any  party  to  the  arbitration,  within 
a  month  after  receiving  notice  from  the  arbitrators  of  the  making 
of  the  award,  to  "apx)eal  therefrom  upon  any  question  of  law  or 
fact  to  the  Supreme  Court:"  sec.  90  (15) :  and  the  words  "Supreme 
Cotirt"  mean  this  Court — ^the  Supreme  Court  of  Ontario:  the 
Interpretation  Act,  R.S.O.  1914,  ch.  1,  sec.  29  (dd). 

There  are  other  provisions  of  the  Act  in  question  which  seem 
to  me  to  point  expressly  to  the  manner  in  which  such  right  of 
appecd  is  to  be  exercised,  and  so  to  determine  the  question  imder 
consideration;  but,  as  we  are  not  all  in  accord  as  to  that,  it  may 
be  well  to  consider,  in  the  first  place,  just  what  the  result  would  be 
if  that  were  not  so. 

Looked  at  in  that  way,  the  question  is:  what  is  meant  by  the 
words  the  "Supreme  Court  of  Ontario"  apart  from  any  context? 
There  is  but  one  such  Coiu-t,  but  there  are  two  Divisions  of  it,  and 
the  question  is,  which  is  meant — the  Appellate  Division  or  the 
High  Comi;  Division. 

In  the  year  1912  wide-reaching  changes  in  the  constitution  of 
the  Superior  Courts  of  the  Province  were  made,  one  of  the  main 
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purposeB  of  which  was  the  reduction  of  the  number  of  appeals 
which  mi^t  have  been  had  in  some  cases,  and,  as  far  as  practicable, 
to  reduce  them  to  "one  only."  A  much  larger  appellate  Coxnt 
was  provided  for,  to  which  appeals  generally,  even  from  the 
lowest  Court,  were  to  be  made,  and  made  once  for  all  so  far  as  the 
provincial  Courts  were  concerned. 

But  all  appeals  were  not  included:  appeals  from  masters, 
referees,  and  other  judicial  officers,  who  are  not  Judges,  weie 
retained  in  the  High  Court  Division,  the  Court  of  which  is,  imder 
this  practice,  always  composed  of  one  Judge  only. 

To  which  of  these  Divisions  then  did  the  Legislature  mean  that 
such  an  appeal  as  this  should  go?  The  answer  is  to  be  found  in 
the  like  legislation  constituting  the  Courts,  and  providing  for  the 
distribution  of  judicial  duty  and  power,  among  other  things — ^the 
Judicature  Act  of  the  present  day,  R.S.0. 1914,  ch.  56. 

Those  who  contend  that  the  appeal  in  question  should  be,  in  the 
first  instance  at  all  events,  to  the  High  Court  Division,  rely  upon 
sec.  12  of  the  Judicature  Act,*  asserting  that  the  case  falls  within 
the  residuary  clause  of  the  section — sub-sec.  (2). 

But,  assuming,  without  considering,  that  to  be  so,  it  is  far  from 
being  conclusive:  for  sec.  12  is  not  the  only  section  conferring 
jurisdiction  on  the  Appellate  Division. 

Ui^der  sec.  26  the  Appellate  Division  has  also  jurisdiction  as 
provided  by  the  numerous  enactments  therein  set  out  "and-(0 
any  other  Act  of  the  Parliament  of  Canada  or  of  this  Legislature." 

So  we  should  be  thrown  back  to  the  legislation  in  question,  and 
obliged  to  consider  whether,  under  it,  jurisdiction  is  conferred 
on  this  Division. 

Among  a  good  many  things  which  lead  to  an  affirmative 
answer  to  that  question,  these  occur  to  me  at  the  moment:  this  is 
the  court  of  appeals:  one  appeal  only,  as  far  as  practical,  has  been 
the  aim  of  recent  legislation:  the  appeal  provided  for  in  the 
legislation  in  question  is  one  genially  involving  a  considerable 
amoimt  of  money,  and  sometimes  a  great  amount,  as  well  as 


*12. — (1)  The  Appellate  Division  shall  exercise  that  part  of  the  jurift- 
diction  vested  in  the  Supreme  Court  which,  on  the  31st  day  of  December, 
1912,  was  vested  in  the  Court  of  Appeal  and  in  the  Divisional  Courts  of  the 
High  Court,  and  such  jurisdiction  shall  be  exercised  by  a  Divisional  Court 
of  the  Appellate  Division,  and  in  the  name  of  the  Supreme  Court. 

(2)  Except  as  provided  by  the  next  preceding  sub-section,  all  the  juris- 
diction vested  in  the  Supreme  Court  shsdl  be  exercised  by  the  High  Court 
Division  in  the  name  of  the  Supreme  Court. 
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questions  of  importance  and  diflSculty:  an  appeal  lies  to  the 
Appellate  Division,  and  to  that  Division  only,  from  all  appealable 
judgments  of  Division  Courts — as  well  as  from  other  inferior 
courts — ^in  which  the  amount  involved  must  be  small:  an  appeal 
from  these  arbitrators,  more  conversant  with  the  values  of  property 
than  a  Judge  may  be,  to  such  a  single  Judge,  is  not  that  which 
should  be  expected  when  the  appeal  may  just  as  easily  be  to  a 
Court  of  five,  or  four,  Judges:  prior  to  the  year  1913  the  appeal 
was  given,  expressly,  to  "a  Judge  of  the  High  Court,"  and  in 
1914  that  was  changed  to  "the  Supreme  Court;"  and  in  the  same 
year  the  one  appeal  only  practice  was  given  effect,  as  before 
mentioned:  and  all  appeals  against  awards  of  official  arbitrators 
are  direct  to  the  Appellate  Division:  the  Municipal  Arbitrations 
Act,  R.S.O.  1914,  ch.  199,  sec.  7.  It  may  be  observed  that  in 
the  Ontario  Railway  Act,  3  4  4  Geo.  V.  ch.  36,  assented  to  on  the 
6th  May,  1913,  the  appeal  was  (by  sec.  90  (15))  given  to  the 
High  Court  instead  of  to  a  Judge  of  the  High  Court,  as  it  had 
been  so  long  before;  and  that  in  the  Revised  Statutes,  1914, 
brought  into  force  on  the  1st  May,  1914,  the  change  was  made  to 
the  Supreme  Court  (R.S.O.  1914,  ch.  185,  sec.  90  (15)):  so  that 
the  first  change  from  a  Judge  was  to  the  High  Court,  not  to  the 
Supreme  Court.  It  may  also  be  pointed  out  that  under  the 
Judicature  Act  which  was  superseded  by  that  now  in  force,  it 
was  provided  that  proceedings  directed  by  any  statute  to  be  taken 
before  the  Court  in  which  the  decision  of  the  Court  should  be 
final  should  be  heard  and  determined  by  a  Divisional  Court 
(R.S.O.  1897,  ch.  51,  sec.  67  (1)  (a));  and  that,  under  the  existing 
Judicature  Act,  sec.  12,  the  jurisdiction  of  such  Divisional  Courts  is 
to  be  exercised  by  the  Appellate  Division  of  the  Supreme  Court  of 
Ontario. 

Against  all  such  considerations  these  two  only  occur  to  me: 
under  the  Arbitration  Act,  R.S.0. 1914,  ch.  65,  in  cases  in  which  the 
parties  to  the  arbitration  have  agreed  that  there  may  be  an  appeal 
against  the  award,  that  appeal  ''shall  lie  to  a  Judge  of  the  Supreme 
Court  and  to  a  Divisional  Court  in  the  same  manner,  and  subject 
to  the  same  restrictions,  as  in  the  case  of  a  reference  imder  an  order 
of  the  court:"  sec.  17:  and  under  the  comp^ensation  and  arbi- 
tration clauses  of  the  Municipal  Act,  R.S.O.  1914,  ch.  192,  when 
the  award  is  not  one  of  an  official  arbitrator,  an  appeal  lies  from 
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every  award,  in  the  like  manner  as  under  sec*  17  of  the  Arbitration 
Act,  except  where  the  submission  is  in  writing  and  does  not  pro- 
vide for  an  appeal  (sec.  345). 

It  will  be  observed  that,  though  in  these  few  cases  an  appeal  to  a 
siiigle  Judge  is  provided  for,  there  is  nowhere  anything  that 
prevents  an  appeal  to  the  Appellate  Division,  first  or  last. 

If,  therefore,  the  question  had  to  be  determined  on  such  or 
the  like  considerations,  my  conclusion  would  be  that  the  appeal 
given  is  to  the  Appellate,  not  the  High  Court,  Division. 

But,  as  I  have  intimated,  the  enactment  in  question  (the 
Ontario  Railway  Act,  sec.  90)  seems  to  me  expressly  to  point  the 
way. 

It  provides  (clause  16)  that  the  appeal  to  the  Supreme  Court 
which  it  permits  (clause  15)  shall  be,  as  nearly  as  may  be,  in 
accordance  with  the  practice  and  proceedings  upon  an  appeal 
•from  an  award  under  the  Arbitration  Act,  that  is,  imder  sec.  17,  the 
provisions  of  which  I  have  set  out. 

It  will  be  observed  that  the  enactment  in  question  does  not 
give  an  appeal,  or  an  apx>eal  to  one  Division  only,  or  in  any 
manner  indicate  that  the  appeal  is  to  be  one  only,  but  rather  the 
contrary:  any  party  may  appeal;  and  upon  such  appeal  the 
practice  and  proceedings  under  sec.  17  of  the  Arbitration  Act  are 
to  apply. 

The  "practice  and  proceedings"  mentioned  embrace  the 
practice  and  proceedings  in  appeals  from  referees,  which  must  be 
first  to  a  Judge  of  the  High  Court  Division,  and  afterwards  to  a 
Divisional  Cowrt  of  the  Appellate  Division;  and  that  is  also 
expressly  provided  for  in  sec.  17.  "Proceedings"  is  a  word  of 
widest  import;  and,  apart  from  that,  the  purpose  of  the  Legislature 
was  plainly,  I  think,  to  make  appeals  from  awards  under  the 
Railway  Act,  appeals  from  awards  under  the  Municipal  Act, 
when  not  made  by  an  oflScial  arbitrator,  and  appeals  from  awards 
generally,  under  sec.  17  of  the  Arbitration  Act,  alike  in  all  respects, 
as  they  should  be,  though  it  would  be  better  if  they  were  all  • 
brought  within  the  one  appeal  only,  and  that  to  the  highest  Court, 
rule. 

I  am  therefore  of  opinion  that  the  appellants'  "proceedings" 
upon  this  appeal  in  this  case  have  been  quite  regular,  and  that  the 
objection  to  them  must  be  overruled,  and  the  appeal  heard  pn  its 
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merits:  an  opinion  which  is  quite  in  accord  with  the  unreported 
ruling  of  the  First  Divisional  Court  in  the  case  Re  McAllister  and 
Toronto  Suburban  R.W.  Co.*  19th  Febryary,  1917;  a  ruling  which 
necessitated  an  appeal  to  a>single  Judge  of  the  High  Court 
Division  first  and  then  an  appeal  to  a  Divisional  Court  of  this 
Division. 

The  costs  of  this  part  of  the  appeal  should  be  costs  in  the 
appeal  to  the  appellants  in  any  event. 
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Latchford,  J.:^ — Mr.  Robertson  raises  the  preliminary  objec- 
tion that  no  appeal  lies  from  the  judgment  of  Mr.  Justice  Suther- 
land, who  in  the  Court  below  heard  the  appeal  from  the  arbi- 
trators. Counsel  contends  that .  the  railway  company,  having 
made  one  appeal,  have  no  further  redress,  and  relies  on  the 
decisions  in  Birely  v.  Toronto  Hamilton  and  Buffalo  R.  W,  Co,, 
25  A.R.  88,  and  James  Bay  R.  W.  Co,  v.  Armstrong  (1907),  38 
Can.  S.C.R.  511.  In  these  cases  it  was  held  that  under  the 
Dominion  Railway  Act  an  appeal  lay  in  Ontario  either  to  a 
Divisional  Court  of  the  High  Court  or  to  the  Court  of  Appeal. 
The  right  was  to  be  exercised  alternatively,  and  not  in  succession. 
If  ihe  appeal  wtks  taken  to  a  Divisional  Court  in  the  first  instance^ 
a  further  appeal  could  not  be  had  to  the  Court  of  Appeal. 

But  the  principle  of  these  decisions  has  no  application  to  the 
present  case.  By  sec.  26  of  the  Judicature  Act,  an  appeal  lies  to 
a  Divisional  Court  of  the  Appellate  Division  from  any  judgment 
of  a  Judge  of  the  High  Court  Division  in  Court.  The  judgment 
rendered  below  is  that  of  a  Judge  of  the  High  Court  Division  in 
Court,  before  whom  the  appeal  from  the  arbitrators  was  properly 
brought  under  sec.  90  (15)  of  the  Ontario  Railway  Act,  R.S.O. 
1914,  ch.  185. 

The  preliminary  objection,  therefore,  fails. 

MiDDiiETON,  J.: — ^Appeal  by  the  railway  company  from  the 
judgment  of  Mr.  Justice  Sutherland,  delivered  on  the  Uth 
July,  1919,  dismissing  the  appeal  of  the  railway  company  from  the 
award  of  arbitrators  upon  expropriation  proceedings  under  the 
provisions  of  the  Ontario  Railway  Act. 

V 

*The  case  is  reported,  40  O.L.R.  252,  but  not  on  this  point. 
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The  preliminaiy  objection  was  taken  by  Mr.  Robertson  that, 
under  the  provisions  of  the  statute,  no  appeal  will  lie  to  this  Court 
from  the  decision  of  the  Judge. 

The  statutory  provision  govenling  the  right  of  appeal  is  found 
in  the  Railway  Act,  R.S.O.  1914,  ch.  185,  sec.  90  (15),  which 
provides  that  any  party  to  the  arbitration  may  within  the  time 
thereby  limited  appeal  from  the  award  "to  the  Supreme  Court," 
i.e.,  to  the  Supreme  Court  of  Ontario:  see  the  Interpretation  Act, 
R.S.O.  1914,  ch.  1,  sec.  20  (dd). 

This  contention  is  based  upon  the  decision  in  Birdy  v.  Toronto 
HamiUon  and  Buffalo  R.  W.  Co.,  25  A.R.  88,  where  it  was  held 
that,  imder  the  corresx)onding  provision  of  the  Dominion  Railway 
Act,  there  was  an  appeal  to  either  a  Divisional  Court  of  the  High 
Court  or  to  the  Court  of  Appeal;  but  that,  if  an  appeal  was  taken 
to  the  High  Court,  there  was  no  right  of  appeal  by  either  party  to 
the  Court  of  Appeal. 

At  first  sight  the  provision  of  the  Dominion  Railway  Act  there 
in  question  appears  strikingly  similar  to  the  provision  of  the 
statute  now  in  question.  By  it  there  was  given  a  right  of  appeal 
to  "a  Superior  Court"  of  the  Province  where  the  land  was  situate. 
By  the  interpretation  clause  of  the  Act  this  expression  was  said 
to  mean,  in  the  Province  of  Ontario,  the  Court  of  Appeal  for 
Ontario  and  the  High  Court  of  Justice  for  Ontario.  There  was, 
therefore,  given  an  alternative  right  of  appeal  to  either  of  two 
tribunals,  which,  for  the  purpose  of  the  Act,  were  co-ordinate, 
and  there  was  not  given  any  right  of  appeal  from  the  Higlf  Court 
to  the  Court  of  ^Appeal.  The  holding  was  that  this  indicated  that 
the  Court  to  which  an  appeal  was  had  was  by  the  statute  created  a 
special  appellate  tribunal  for  reviewing  the  decision  of  the  arbi- 
trators. The  Court  selected  by  the  appellant  then  became,  so 
far  as  the  Province  was  concerned,  the  final  tribunal.  This,  it  was 
pointed  out  in  the  judgment,  was  in  accordance  with  the  decision 
in  the  earlier  case  of  In  re  Canada  Southern  Railway  and  Norvall 
(1877),  41  U.C.R.  195,  where  it  was  held  that,  under  a  statute 
which  permitted  an  appeal  from  the  award  "to  a  Judge  of  any 
of  the  Superior  Courts  of  Law  or  Equity,"  the  decision  of  the 
Judge  was  final.  This  holding  is  not  reported,  but  is  recited  in 
the  judgments  in  Norvall  v.  Canada  Southern  R,  W.  Co.  (1880), 
5  A.R.  13,  and  Norvell  v.  Canada  Southern  fi.  W,  Co.  (1884),  9 
A.R.  310. 
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It  will  be  observed  that  fundamentally  these  two  decisions, 
each  denying  the  right  of  appeal,  proceeded  upon  different  grounds. 
Where,  under  the  earlier  statute,  tlie  appeal  was  to  a  Judge,  there 
was  no  right  of  appeal  from  his  decision  because  he  was  acting  as 
persona  designata,  and  not  as  the  Coint.  Under  the  later  statute, 
the  ground  upon  which  the  right  to  a  second  appeal  was  denied 
was  that  the  statute  indicated  that  there  was  an  alternative  right 
of  appeal  to  either  one  tribunal  or  the  other,  but  no  suggestion 
that  in  case  the  inferior  Court  was  selected  there  should  be  a  right 
of  appeal  to  the  higher  Court  from  its  decision. 

The  decision  in  the  Birdy  case  has  the  approval  of  the  Supreme 
Court  of  Canada  in  Ottawa  Electric  Co.  v.  Brennan  (1901),  31 
Can.  S.C.R.  311,  and  in  James  Bay  R.  W,  Co.  v.  Armstrong,  38 
Can.  S.CR.  511,  and  of  the  Privy  Council  in  the  same  case, 
[1909]  A.C.  624. 

It  has,  however,  been  uniformly  held  that  when  the  appeal  was 
taken  to  the  Court  of  Appeal  for  Ontario  a  further  appeal  lay  to 
the  Supreme  Court  of  Canada,  for  by  the  Supreme  Court  Act — 
subject  to  exceptions  not  now  material — a  right  of  appeal  was 
given  from  all  decisions  of  the  provincial  Court  of  final  resort. 

Seeking  to  apply  the  principles  underlying  these  decisions  to 
the  statute  in  question,  it  is  first  to  be  noted  that  the  right  of 
appeal  given  is  to  the  Supreme  Coiuli  of  Ontario. .  This  precludes  at 
once  the  idea  that  the  Judge  entertaining  the  appeal  is  acting  as 
persona  designaict.  The  appeal  is  to  the  Court,  and  not  to  any 
individual  Judge,  so  that  the  Norvall  case  has  no  application. 

,  The  Birely  case  also  has  no  application,  for  there  is  not  any 
alternative  right  of  appeal.  The  parties  have  no  option  or  choice. 
The  appeal  is  to  the  Supreme  Court  of  Ontario,  and  the  mode  of 
exercising  that  appeal  is  that  pointed  out  upon  an  appeal  from  an 
award  under  the  Arbitration  Act.  This  reference  to  practice  and 
procedure  under  the  Arbitration  Act  does  not  appear  to  me  to 
throw  much  light  upon  the  situation.  The  only  provision  in  that 
istatute,  R.S.O.  1914,  ch.  65,  is  that  found  in  sec^  17,  which  pro- 
vides that,  where  it  is  agreed  by  the  terms  of  the  submission  that 
there  may  be  an  apx)eal,  an  appeal  shall  lie  to  a  Judge  of  the 
Supreme  Court  and  to  a  Divisional  Court  in  the  same  manner 
as  if  the  case  were  one  of  a  reference  under  an  order  of  the  court. 

The  provisions  of  the  Judicature  Act  which  are  material  are, 
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first,  sec.  43,  which  provides  that  every  proceeding  in  the  High 
Court  Division  of  the  Supreme  Court  shall  be  heard,  determined, 
and  disposed  of  before  a  Judge,  and  that  '*  where  he  sits  in  Court 
he  shall  constitute  the  CoUrt.''  Section  26  (1)  then  provides 
that  "an  appeal  shall  lie  to  a  Divisional  Court  from  (a)  any 
judgment,  order  or  decision  of  a  Judge  of  the  High  Court  Division 
in  Court,  whether  at  the  trial  or  otherwise." 

The  effect  of  these  sections  is,  it  appears  to  me,  to  provide 
that,  wherever  any  application  may  be  made  to  the  Supreme  Court 
of  Ontario,  it  shall  in  the  first  instance  be  made  to  a  single  Judge 
sitting  in  Court,  w^ho  for  the  purpose  of  the  application  is  the 
Court,  and  that  any  decision  made  by  a  single  Judge  in  Court  is 
subject  to  appeal  to  a  Divisional  Court  of  the  Api)ellate  Division. 

The  series  of  decisions  holding  that  there  is  an  appeal  to  the 
Supreme  Court  of  Canada  from  the  decision  of  "tiie  Court  of  Appeal 
for  Ontario  and  from  the  Divisional  Courts  of  the  Appellate 
Division  shews  that  the  appeal  from  the  arbitrators  imder  the 
Railway  Act  is  a  matter  in  the  Supreme  Court,  and  that  the  right 
of  appeal  to  the  Supreme  Court  of  Canada  can  be  exercised  with 
respect  to  such  decisions.  It  follows  that  the  right  of  appeal  to  a 
Divisional  Court  from  the  decision  of  a  single  Judge  is  also 
exercisable.  It  is  singular  that  so  slight  a  difference  in  the  wording 
of  the  statute  should  bring  about  so  widely  different  a  result,  but 
it  is  obvious  that  the  difference  i  in  the  vital  point. 

I  should  have  been  pleased  had  I  been  able -to  arrive  at  the 
conclusion  that  there  was  only  one  right  of  appeal  by  virtue  of  the 
provincial  statutes,  but  it  appears  to  me  that  the  Divisional 
Courts  of  the  Appellate  Division  have  only  a  statutory  juris- 
diction, and  that  no  other  jurisdiction  than  an  appellate  juris- 
diction, in  the  case  of  matters  previously  dealt  with  by  a  single 
Judge,  is  conferred  by  the  provisions  of  the  Judicature  Act,  and 
the  Railway  Act  does  not  itself  confer  the  direct  right  of  appeal 
from  the  arbitrator  to  a  Divisional  Court. 

The  preliminary'^  objection,  therefore,  fails,  and  should  be 
overruled,  with  costs  to  the  railway  company  in  any  event  of  the 
appeal. 


Ferguson,  J.A.,  agreed  with  Meddlbton,  J. 

Preliminary  objection  overruled. 
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[MIDDLETON,  J.J 
Re  Smith  and  Dale. 

Deed — Conveyance  of  Land — Construction — Grant — Habendum — Life-estate 
Commencing  from  Date  of  Death  of  Grantor — Remainder  in  Fee  Simple 
to  Trustee  ^^for  the  Purposes  of  my  WiU'* — Estate  Commencing  in  Futuro — 
Subsequent  Conveyance  hy  GrarUor  and  Life-tenant  wiihoui  Concurrence 
of  Trustee  of  Remainder— Beneficial  Interest — Power  of  Appointment  by 
Wm — Title  to  Land — Application  under  Vendors  and  Purchasers  Act — 
Notice— Rule  BOS— Estoppel. 

In  1903,  a  married  woman  conveyed  land,  of  which^she  was' the  owner  in  fee 
simple,  to  her  husband.  The  grant  was,  from  and  after  her  death,  unto 
and  to  the  use  of  her  husband  (should  he  survive  her)  for  and  during  the 
term  of  his  natural  life,  with  remainder  over  in  fee  simple  to  B.,  "in  trust 
for  the  purposes  of  my  wiU."  The  habendum  strictly  followed  this  grant. 
Afterwards,  the  married  woman  sold  the  land,  and  she  and  her  husband 
conveyed  it  to  the  ptxrchaser,  and  received  the  price.  B.  did  not  join 
in  the  conveyance.    The  land  passed  through  several  hands  into  those 

"*  of  S.,  who,  when  he  attempted  to  sell  it,  in  1919,  was  met  with  the  objec- 
tion that  he  could  not  make  title  because  of  the  conveyance  of  1903.  Neither 
the  husband  nor  the  wife  could  tl^en  be  found,  nor  could  B. : — 

Heldt  upon  an  application  under  the  Vendors  and  Purchasers  Act,  that  that 
conveyance  was  not  inoperative  as  creating  a  freehold  estate  commencing 
in  futuro. 

Held,  however,  that  the  remainder  expectant  on  the  lives  of  the  husband 
and  wife  would  be  held,  under  the  conveyance,  by  B.  as  trustee,  and  that 
the  beneficial  interest  would  be  subject  to  a  power  of  appointment  to  be 
exercised  by  the  wife  by  will;  and,  when  she  sold  and  her  husband  joined 

•  for  the  purpose  of  conveying  his  life-estate,  the  effect  was  to  convey  the 
whole  beneficial  interest  to  the  purchaser. 

Re  Cam^U  Trusts  (1919),  17  O.W.N.  23,  applied  and  followed. 

There  was  no  one  to  whom  notice  could  be  given  pursuant  to  Rule  602:  no 
one  could  assert  title  save  as  deriving  it  from  the  wife;  and  she  and  those 
claiming  under  her  would  be  estopped. 

Motion  by  a  vendor  of  land,  under  the  Vendors  and  Purchasero 
Act,  for  an  order  declaring  the  purchaser's  objection  to  the  title 
invalid  and  that  the  vendor  could  make  a  good  title. 

December  11.  The  motion  was  heard  by  Middleton,  J.,  in 
the  Weekly  Court,  Toronto.  ^ 

W.  A.  McM aster,  for  the  vendor. 
T.  B.  Richardson,  for  the  purchaser. 

December  13.  Middleton,  J.: — The  vendor  derives  title 
under  a  conveyance  made  by  Amanda  Wiggins  and  Joseph  Wiggins 
subsequent  to  the  instrument  next  to  be  mentioned. 

On  the  5th  September,  1903,  Amanda  Wiggins,  then  the  owner 
in  fee  simple  of  the  land  in  question,  executed  a  conveyance 
bearing  that  date,  in  which  she  is  the  party  of  the  first  part  and  her 
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husband  the  party  of  the  second  part.    By  this,  in  consideration 

^^^^        of  $1,  she  conveyedt  the  land  in  question,  "from  and  after  the  death 

Re         of  the  party  of  the  first  part,  unto  and  to  the  use  of  the  party  of 

ISicS       ^®  second  part  (should  he  survive  the  party  pf  the  first  part)  for 

Dale.       and  during  the  term  of  his  natural  life,  with  remainder  over  in  fee 

simple  to  David  R.  Boucher,"  of  etc.,  "in  trust  for  the  purposes 

'  of  my  will."    The  habendum  follows  this  grant  strictly. 

Mrs.  Wiggins  and  her  husband,  having,  as  mentioned,  conveyed 
the  land  and  received  ihe  price,  cannot  now  be  found,  and  it  is 
not  known  whether  she  is  yet  alive.  Boucher,  it  is  said,  left  the 
Province  for  the  West  years  ago,  and  so  far  has  not  been  located. 
He  was  not  a  party  to  the  conveyance  ynder  which  the  vendor 
claims. 

The  property  has  passed  through  several  hands,  but  objection 
is  now  taken  that,  by  reason  of  the  provision  of  the  conveyance 
which  I  have  quoted,  ia  good  title  cannot  be  made. 

It  was  argued  before  me  on  behalf  of  the  vendor  that  the  deed 
in  question  was  inoperative  for  that  it  purported  to  create  a  free- 
hold estate  commencing  infyiuro^  "from  and  after  the  death  of  the 
party  of  the  first  part,"  and,  therefore,  the  property  was  still 
vested  in  the  grantor.  As  I  understand  the  law,  the  statement 
that  no  estate  in  freehold  can  be  created  to  commence  in  fvJturo  is 
confined  to  attempts  at  such  creation  by  common  law  conveyance, 
and  where,  as^  here,  the  word  "grant"  is  used,  it  has  a  wider 
significance  and  operation;  and,  even  if  no  actual  conveyance  of  the 
legal  estate  is  eflfected,  the  conveyance  would  operate  as  a  covenant 
to  stand  seised. 

I  am,  however,  of  opinion  that  the  remainder  expectant  on  the 
lives  of  Amanda  and  Joseph  would  be  held,  under  the  conveyance, 
by  Boucher  as  trustee,  and  that  the  beneficial  interest  would  be 
subject  to  a  power  of  appointment  to  be  exercised  by  Mrs.  Wiggins 
by  will;  and  that,  when  she  sold  and  her  husband  joined  for  the 
purpose  of  conveying  his  life-estate,  the  efifect  w^as  to  convey  the 
whole  beneficial  interest  in  the  estate  to  the  purchaser.  I  come  to 
this  conclusion  upon  the  principle  on  which  I  acted  in  Re  Campbdl 
Trusts  (1919),  17  O.W.N.  23,  and  upon  the  authority  of  the  cases 
there  cited. 

In  this  view,  I  think  that  the  vendor  can  now  make  a  good 
title  to  the  lands  in  question. 
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Had  it  been  practicable,  I  should  have  directed  notice  of  this    ^^'"**°°'^' 
application  to  be  given  under  Rule  602;  but  there  is  no  one  whom        ^^^^ 
I  can  notify.    No  one  can  assert  any  title  to  the  lands  save  as         Hb 
driving  title  through  Mrs.  Wiggins.    She,  having  conveyed  the 
property  and  received  the  price,  would  be  estopped,  and  those       Daub. 
claizning  title  imder  her  would  also  be  estopped;  so  good  title  is 
made  by  estoppel. 

Before  the  order  issues,  I  think  it  advisable  that  formal  notice 
of  motion  and  an  affidavit  setting  out  the  facts  should  be  filed. 
The  deeds  alone  have  been  left  with  me. 


SlCTTH 
AND 


[IN  CHAMBERS.]  1919 

Dec.  15. 
Rb  MoCabty. 

^  Power  of  AUornev — Aidh4>rity  to  Convey  Lands — Provision  that  Power  not  to 
he  Revoked  by  Death  of  Donor — Powers  of  Attorney  Act,  R,S.O,  t9H,  ch. 
106,  sees.  S,  5 — Transfer  of  Lands  Executed  by  Attorney  after  Death  of 
Donor  in  Name  of  Donor — Lands  Vested  in  Representatives  of  Donor-^ 
Devolution  of  Estates  Act — Absence  of  Provision  Authorising  Conveyance 
in  Name  of  Representatives — Construction  of  Instrument 

Powers  of  attorney  a^  to  be  construed  strictly,  aiid  where  an  act  purporting 
to  be  done  under  a  power  of  attorney  is  challenged. as  being  in  excess  of 
the  authority  conferred  bv  the  power,  it  is  necessary  to  shew  that  on  a 
fair  construction  of  the  whole  instrument  the  authority  is  to  be  found  in 
it,  either  in  express  terms  or  by  necessary  implication. 

Bryant  v.  La  Banque  du  Peupte,  [18931  A.C.  170,  followed. 

In  July,  1916,  M.  appointed  her  husband  her  attorney,  giving  him  general 
power  to  deal  with  her  real  and  personal  property,  to  sell  and  convey  her 
lands,  etc.,  she  "agreeing  and  covenanting  for  myself  my  heirs  executors 
and  administrators  to  allow  ratify  and  eonmin  whatsoever  my  said  attorney 
.  .  .  shall  do  or  cause  to  be  done  in  the  premises  by  virtue  of  these 
presents  and  hereby  expressly  providing  that  these  presents  shall  not  be 
revoked  by  my  death.''  She  (ued  in  August,  1919,  intestate;  and,  after 
her  death,  her  husband,  having  agreed  to  sell  certain  lands  of  which  she 
was  the  owner  at  her  death,  tendered  for  registration  at  the  Land  Titles 
office  a  deed  to  the  purchasers,  bearing  a  date  subsequent  to  the  death 
of  his  wife,  by  which  she  purported  to  convey  the  lands  to  the  purchasers: — 

Hdd,  that,  as  the  power  of  attorney  provided  merely  that  it  should  not  be 
revoked  by  the  death  of  the  donor,  and  did  not  confer  the  right  to  sell 
or  dispose  of  the  property  in  the  name  and  on  behalf  of  the  beirs,  devisees, 
executors,  or  administrators,  the  Master  of  Titles  was  right  in  refusing 
to  register  the  conveyance — ^the  provision  quoted  did  not  enable  a  con- 
veyance to  be  made  of  the  lands,  which  were,  by  virtue  of  the  Devolution 
of  Estates  Act,  vested  in  the  representatives  of  the  deceased  donor  of  the 
power. 

Meaning  and  construction  of  sees.  2  and  3  of  the  Powers  of  Attorney  Act, 
R.S.O.  1914,  ch.  106. 

Case  stated  by  the  Master  of  Titles,  under  sec.  88  of  the  Land 
Titles  Act,  R.S.0. 1914,  ch.  126. 
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December  5.     The  case  was  heard  by  Middleton,  J.,  in 


Re  Chambers. 

McCartt. 


William  Prcmdfopt,  K.C.,  for  Thomas  McCarty. 

A.  M,  Denavan,  for  the  purchasers. 

Edward  Bayly,  K.C.,  for  the  Attorney-General  for  Ontario. 

F.  W,  Haramrt,  K.C.,  as  Official  Guardian. 

December  15.  Middleton,  J.: — ^Mary  McCarty  in  her  life- 
time was  the  owner  in  fee  simple  of  the  lands'  in  question. 

By  a  general  power  of  attorney,  dated  the  25th  July,  1916,  she 
appointed  her  husband,  Thomas  McCarty,  her  attorney,  giving 
him  general  powers  to  deal  with  aU  her  real  and  personal  property; 
''and  also  as  and  when  my  said  attorney  or  attorneys  shall  think 
fit  to  sell  and  absolutely  dispose  of  my  said  real  estate  lands  and 
hereditaments  .  .  .  and  to  convey  assign  transfer  and  make 
over  the  same  respectively  to  the  purchaser  or  purchasers  thereof 
.  .  .  and  further  for  me  and  in  my  name  and  as  my  act  and 
deed  to  execute  and  do  all  such  assurances  deeds  covenants  and 
things  as  shall  be  required  and  my  said  attorney  or  attorneys  shall 
see  fit  and  for  all  or  any  of  the  purposes  aforesaid." 

The  power  of  attorney  also  cont^dns  this  clause:  ''And  I  hereby 
grant  full  power  to  my  said  attorney  to  substitute  and  appoint  one 
or  more  attorney  or  attorneys  under  him  with  the  same  or  more 
limited  powers  and  such  substitute  or  substitutes  at  pleasure  to 
remove  and  others  to  appoint  I  the  said  Mary  McCarty  hereby 
agreeing  and  covenanting  for  myself  my  heirs  executors  and 
administrators  to  allow  ratify  and  confirm  whatsoever  my  said 
attorney  or  his  substitute  or  substitutes  shall  do  or  cause  to  be 
done  in  the  premises  by  virtue  of  these  presents  and  hereby 
expressly  providing  (sic)  that  these  presents  shall  not  be  revoked 
by  my  death." 

Mary  McCarty  died  on  the  3rd  August,  1919,  intestate,  and 
the  fact  of  her  death,  of  course,  was  known  to  her  husband,  and  also 
well-known  to  the  purchasers  at  the  tune  they  made  an  agreement 
for  the  purchase  of  the  lands  in  question.  The  husband,  after  the 
death  of  his  wife,  having  agreed  to  sell  the  lands,  has  tendered  for 
registration  at  the  Lands  Titles  office  a  deed  to  the  purchasers, 
beaiing  a  date  subsequent  to  the  death  of  his  wife,  by  which  she 
purports  to  convey  the  lands  to  the  purchasers.    The  Master  of 
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Tittes  has  refused  to  receive  or  act  upon  this  conveyance,  owing  to 
the  doubt  he  feels  as  to  the  statute  enabhng  a  good  conveyance  to 
be  made  in  the  name  of  a  dead  person,  under  the  power  of  attorney 
in  question. 

The  question  turns  upon  the  construction  of  the  Powers  of 
Attorney  Act,  now  found  as  R.S.O.  1914,  ch.  106,  sec.  2,  which 
reads  as  follows : — 

"2.  Where  a  power  of  attorney  for  the  sale  or  management  of 
real  or  personal  estate,  or  for  any  other  purpose,  provides  that  the 
same  may  be  exercised  in  the  name  of  and  on  the  behalf  of  the 
heirs  or  devisees,  executors  or  administrators  of  the  perpon  exe- 
cuting the  same,  or  provides  by  any  form  of  words  that  the  same 
shall  not  be  revoked  by  the  death  of  the  person  executing  the  same, 
such  provision  shall  be  valid  and  effectual,  subject  to  such  cpndi- 
tions  and  restrictions,  if  any,  as  may  be  therein  contained." 

The  situation,  apart  from  this  statute,  is  admirably  stated  in 
Watt^B'Property  Statutes,  p.  303  ^—  ^ 

''A  power  of  attorney,  in  its  strict  acceptation,  being  an 
authority  to  the  attorney  to  do  certain  specific  acts  in  the  name  of, 
and  as  personally  representing,  the  party  granting  the  power,  it 
seems  necessarily  to  follow  from  a  consideration  of  the  nature  of 
such  a  power,  that  it  must  determine  with  the  death  of  the  donor. 
When,  therefore,  an  atUnrney  is  authorised  to  sign,  seal,  and  deliver, 
in  the  name  of  and  as  the  act  of  the  party  conferring  the  authority, 
a  deed  of  feoffment  or  other  assurance  of  real  or  personal  proi)erty, 
and  the  attorney  omits  to  execute  the  deed  until  after  the  death  of 
the  party  granting  the  power,  the  deed  is  void;  and  no  stipulation 
in  the  power  that  the  act  of  the  attorney  shoiild  be  binding,  not- 
withstanding the  death  of  the  donor  of  the  power,  could  render  the 
deed  valid  in  law,  as  immediately  upon  the  death  of  the  donor  of 
the  power  the  estate  would  pass  to  his  heir  or  devisee,  and  the 
attorney  be  necessarily  fundus  officio'.  Co.  Litt.  52  (6);  for  'how 
can  a  valid  act  be  done  in  the  nam^e  of  a  dead  man?'  per  Lord 
Ellenborough,  4  Camp.  272."* 

This  statute  (the  Powers  of  Attorney  Act,  Ontario)  had  its 
origin  in  the  statute  of  the  Province  of  Canada  29  Vict.  ch.  28, 
"An  Act  to  Amend  the  Law  of  Property  and  Trusts  in  Upper 
Canada,"  sees.  23  and  24,  and  has  no  corresponding  English  counter- 
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•See  Waison  v.  King  (1816),  4  Camp.  272,  at  p.  274. 
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part.  The  provisionB  of  sec.  3*  are  based  upon  English  enactments 
and  protect  those  who  act  upon  a  power  of  attorney  in  ignorance 
of  the  fact  of  the  death  of  the  donor. 

It  is  not  without  significance  that  there  is  no  reported  case 
shewing  that  under  the  English  statute  an  estate  which  has  in  fact 
vested  in  the  heir  or  executor  upon  the  death  of  the  donor  would 
pass  under  a  conveyance  executed  by  the  attorney  after  the  death. 

Under  the  English  Conveyancmg  Act  of  1882  (46  Vict.  ch.  39, 
sec.  9),  a  'power  of  attorney  may  be  made  expressed  to  be  irrevocable 
for  a  fixed  time  therein  specified,  not  exceeding  one  year  from  the 
date  of  the  instrument,  in  which  case,  in  favour  of  a  purchaser;  the 
power  shall  not  be  revoked  by  the  death  of  the  donor,  and  the  thing 
done  in  pursuance  of  the  power  shall  be  as  valid  as  if  the  death  bad 
not  then  happened. 

Bearing  in  mind  the  {imdamental  principle  established  in  the 
case  of  Bryant  v.  La  Banque  du  Peuple,  [1893]  A.C.  170,  that  powers 
of  attorney  are  to  be  construed  strictly,  and  where  an  act  pur- 
porting to  be  done  under  a  power  of  attorney  is  challenged  as 
being  in  excess  of  the  authority  conferred  by  the  power,  it  is  neces- 
sary to  shew  that  on  a  fair  construction  of  the  whole  instrument 
the  authority  in  question  is  to  be  found  within  the  four  comers  of 
that  instrument,  either  in  express  terms  or  by  necessary  implication, 
it  is  necessary  here  critically  to  examine  the  power  of  attorney  and 
the  statute  which  it  is  contended  validates  the  conveyance  here 
made. 

Upon  the  death  of  the  donor,  her  estate  in  the  lands  came  to 
an  end.  It  passed  to  her  heirs  subject  to  the  provisions  of  the 
Devolution  of  Estates  Act,  vesting  it  temporarily  in  her  personal 
representatives.    The  statute  indicates  that  two  distinct  things 

•3. — (1)  Independently  of  such  special  provision  in  a  power  of  attorney, 
every  payment  made  and  every  act  done  under  and  in  pursuance  of  a  power  of 
attorney,  or  a  power,  whether  in  writing  or  verbal,  and  whether  expressly  or 
impliedly  given,  or  an  agency  expressly  or  impliedly  created,  after  the  death 
of  the  person  who  gave  such  power  or  created  such  agency,  or  after  he  has 
done  some  act  to  avoid  the  power  or  agency,  shall,  not^vithstanding  such 
death  or  act,  be  valid  as  respects  every  person  who  is  a  party  to  such  pajonent 
or  act,  to  whom  the  fact  of  the  death,  or  of  the  doing  of  such  act,  was  not  known 
at  the  time  of  such  pajTnent  or  act  bond  fide  made  or  done,  and  as  respects  all 
claiming  under  such  last  mentioned  person. 

(2)  Nothing  in  this  section  shall  affect  the  right  of  any  person  entitled  . 
to  the  money  against  the  person  to  whom  the  payment  is  made,  and  the 
person  so  entitled  shall  have  the  same  remedy  against  the  person  to  whom  the 
payment  is  made  as  he  would  have  had  against  the  person  making  the  payment. 
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are  contemplated  by  it:  an  authority  conferred  upon  the  donee  of 
the  power  to  sell  or  deal  with  the  property  which  had  vested  in  the  ^^^^ 
heir,  devisee,  or  p^sonal  representative,  in  the  name  and  on  behalf  ^^'  Rb 
of  those  heirs,  devisees,  or  personal  rei»«sentatives;  and,  on  the 
other  hand,  a  power  to  act  in  the  name  of  the  donor  of  the  powei, 
and  to  deal  with  the  property,  which  was  not  to  be  revoked  by  the 
death  of  the  donor.  These  two  things  are  quite  distinct.  There  is 
much  that  might  be  done  after  the  death  of  the  donor  in  the  way  of 
getting  in  and  managing  his  estate,  quite  distinct  from  selling  it. 
For  some  reason,  the  draftsman  of  the  power,  evidently  having  the 
provisions  of  the  statute  present  to  his  mind,  has  chosen  to  provide 
only  that  the  power  of  attorney  shall  not  be  revoked  by  the  death 
of  the  donor,  and  has  not  chosen  to  confer  the  right  to  sell  (»r  dis- 
pose of  the  property  in  the  name  and  on  behalf  of  the  heirs, 
devisees,  executors,  or  administrators. 

This  is  alone  sufficient  to  indicate  to  me  that  the  Master  ri^tly 
refused  to  register  the  conveyance. 

The  effect  of  our  statute,  if  it  is  capable  of  the  wide  meaning 
attributed  to  it  by  counsel  for  the  husband,  in  this  instance  is 
extraordinary.  The  document,  being  itself  operative  after  the 
death  of  the  donor,  is  testamentary  in  its  character.  The  statute 
does  not  require  that  the  signature  should  be  witnessed,  much  less 
that  it  shoidd  be  executed  with  the  formalities  attending  a  last 
will.  The  attorney  can  under  it  execute  all  the  functions  of  an 
executor.  Under  the  statute  he  would  have  authority  to  deal  with 
the  property  in  the  name  of  the  heirs,  devisee,  executor,  or  admini- 
Btratorl  There  is  no  power  given  or  reserved  to  those  beneficially 
interested,  even  to  the  executor  of  the  deceased,  to  revoke  or  cancel 
the  power  of  attorn^,  and  there  is  no  obligation  on  the  part  ci 
the  attorney  expressed  in  the  statute  to  account  to  those  beneficially 
interested.  Lands  might  be  sold,  and  estates  be  realised  and 
divided,  without  the  payment  of  succession  duties,  and  without 
any  of  the  precautions  deemed  essential  where  infants  are  interested 
in  the  estates  of  intestates.  Fortunatdy  I  have  not  to  consider 
these  aspects  of  the  situation,  as,  in  my  view,  the  provision  found 
hexe  does  not  enable  a  conveyance  to  be  made  of  the  property 
which  is  vested  in  the  representatives  of  the  deceased  donor. 

If  the  sale  of  the  lands  which  has  been  arranged  is  deemed  to  be 
desirable,  the  Official  Guardian  is  ready  to  investigate  its  propriety, 

28--46  O.L.B. 
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and  to  aHow  the  aale  to  be  carried  out  under  the  provisiooB  of  the 
Infants  Act.  The  adult  children  also  concyr  in  the  sale,  and  it  is 
entirely  likely  that  the  propoaed  sale  is  in  tiie  interests  of  the 
infants.  If  this  cou^  is  adopted,  the  costs  of  the  father  and  the 
Official  Guardian  may  be  borne  by  the  proceeds  of  th6  sale,  other- 
wise it  is  not  a  case  for  costs. 


1919 
Dec.  15. 


[IN  CHAMBERS.] 
Rb  Enibbs  aj^d  Rotal  Templabs  of  Temperance. 


r  of  BeneficiarY — Issue 
Insurance  Ad, 


Insurance  {Life) — CeriificaU  of  Friendly  i , 

of  New  Certificate — Aesiffnmenl  or  Surren 
R.S,0.  1914,  ch.  18S,  sec.  181  («). 

By  a  '^life  insaranoe  certificate/'  issued  in  1903,  a  ''mortuaiy  benefit"  was 
payable  *'to  the  beneficiary  or  beneficiaries  designated  hereon."  The  in- 
suredi  by  endorsement,  named  his  wife  as  benendarv.  In  1906,  the  in- 
sured, by  a  writing  endorsed  on  the  policy,  chani^  the  beneficiary  to  his 
stepson;  his  wife  signed  a  memorandum  agreeing  to  the  change;  the 
certificate  was  then  delivered  to  tbe  society,  and  a  new  certificate  ws(p 
issued,  payable  to  the  stepson,  who  undertook  to  pay  the  premiums.  The 
new  certificate  was  on  a  different  plan.  'The  wife  died  in  1913,  and  the 
insured  in  1919: — 

Held,  that  wbat  was  done  amounted  to  an  assignment  or  a  surrender  of  the 
certificate,  within  the  meaning  of  sec.  181  (2)  of  the  Ontario  Insurance 
Act,  R.S.O.  1914,  ch.  183,  and  tbe  stepson  was  entitled  to  the  insurance 
moneys. 

Motion  by  the  Dominion  Council  of  Canada  and  New- 
foundland Royal  Templars  of  Temperance,  a  friendly  or  benevolent 
society,  for  an  order  directing  the  disposition  of  a  sum  of  $1,000, 
in  the  hands  of  the  society,  the  amount  of  an  insurance  upon  the 
life  of  Frederick  Knibbs,  deceased. 

Decembw  5.  TTie  motion  was  heard  by  Middleton,  J.,  in 
Chambers. 

Ljflnan  Lee,  for  the  society. 

B.  J.  McLaughlin,  K.C,  for  Charles  Harper. 

F.  W,  Harcourt,  K.C.,  for  the  infants. 

December  15.  Middleton,  J.: — ^The  insured,  Frederick 
Knibbe,  under  a  ''life  insiu-ance  certificate,"  dated  the  6th  March, 
1903,  was  entitled  to  a  "mortuary  benefit"  of  $1,000,  payable  "to 
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the  benefieiary  or  beneficiaries  designated  hereon."  The  endorse- 
ment made  the  benefit  payal)le  to  Angelina  Harper  Enibbs,  his 
wife.  Both  the  certificate  and  the  endorsement  purport  to 
reserve  power  of  revocation  and  substitution  of  other  beneficiaries 
in  accordance  with  the  constitution  and  laws  of  the  Order,  but  no 
point  was  made  of  this  by  either  party,  and  I  assume  that  the 
provisions  of  the  Ontario  Insurance  Act  ^ply. 

On  the  28th  June,  1906,  Enibbs,  by  a  writing  endorsed  on  the 
policy,  changed  the  beneficiary  to  Charles  Harper,  his  stepson,  and 
Knibbs'  wife  signed  a  memorandum  agreeing  to  this  change.  The 
certificate  was  then  delivered  to  the  society,  and  a  new  certificate 
was  issued,  dated  the  12th  July,  1906,  payable  to  the  stepson. 

Enibbs  died  on  the  16th  July,  1919,  and  left  him  surviving 
two  daughters  and  four  infant  children,  issue  of  a  deceased 
daughter,  who  died  on  the  12th  July,  1906. 

The  testator's  wife  predeceased  him,  dying  on  the  13th 
September,  1913. 

The  argument  on  behalf  of  the  infants  is,  that,  the  policy 
having  been  declared  to  be  for  the  benefit  of  the  wife,  a  preferred 
beneficiary,  the  attempt  to  make  it  payable  to  the  stepson,  not 
within  the  class  of  preferred  beneficiaries,  was  nugatory,  and 
the  money  must  now  be  dealt  with  under  the  statutory  provisions 
applicable  where  a  sole  beneficiary  dies  in  the  life  of  the  insured.*^ 

This  overlooks  the  provisbns  of  the  Ontario  Insurance  Act, 
sec.  181,  sub-sec.  2\.  What  was  here  done  amounts  to  an  assign- 
ment or  a  surrender — ^probably  the  latter.  The  rates  were  raised 
and  the  new  certificate  was  on  a  different  plan — "Level  System" — 
and  the  stepson  undertook  the  burden  of  paying  the  premiuzns. 

The  stepson  is  entitled^to  the  fund.  The  Official  Guardian 
may  have  his  costs,  fixed  at  $10,  out  of  it. 

*See  the  Ontario  InBuranoe  Act,  R.S.0. 1914,  cb.  183,  sec.  178,  as  amended 
by  4  Geo.  V.  ch.  30^  aec.  11,  and  6  Geo.  V.  ch.  36,  sec.  6. 

t(2)  Where  a  contract  of  insurance  is  made  or  declared  to  be  for  the 
benefit  of  one  or  more  preferred  benefidaries  and  all  of  them  are  of  full  age 
they  and  the  assured  may  surrender  the  contract  or  may  assign  the  same 
either  absolutely  or  by  way  of  security. 
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Dec  10. 

Eankkunkn  y.  Township  of  Korah. 

Higkw^vh-^Nonrepair^-Injury  to  MoUfr-whicle  and  Penon  of  Ownsr—LiebUUy 
of  Toumship  Carporotion—NegliQenoe-— Notice  of  Dangerous  Condition  of 
Road — Cowiribuiory  Nejdiffenee — Work  Done  upon  Road  by  ProoinciaL 
Department  of  PMie  Worke^Dangerow  Plate  Left  Unguoarded—Munir 
cipal  Act,  sec.  m  (7)^"  Public  Work"— Public  Works  Act,  eecs,  9  (A), 
lS—€roee  Negltffence  of  Superintendent  of  DepartmenL 

The  defendants,  a  township  corporation,  asked  the  Department  of  Public 
Works  of  the  Province  of  Ontario  to  construct  certain  concrete  bridges 
in  the  township,  at  the  expense  of  the  Department.  A  superinteiKient 
employed  by  tne  Department  commenced  tne  construction  of  a  culvert 
in  a  certain  road  in  tne  township,  though  that  was  not  one  of  the  works 
included  in  the  application;  after  work  upon  the  culvert  had  been  going 
on  for  two  weeks,  the  i>laintiff,  travelling  over  the  road  in  a  motor-car, 
on  a  dark  night,  was  injured  and  his  oar  was  damaged  by  reason  of  the 
dangerous  condition  of  the  road  at  the  place  where  the  work  was  being 
done,  which  was  left  unlighted  and  unguarded.  In  an  action  for  damages 
for  the  injury  and  loss  thus  sustained,  it  was  found  that  the  road  at  this- 
place  was  not  kept  in  repair  by  the  defendants,  as  required  b^  sec.  460 
of  the  Municipal  Ac^  R.S.O.  1914,  oh.  192;  that  the  plaintiff's  mjury  and 
loss  were  occasioned  by  the  default  of  the  defendants:  that  the  defendants 
had  implied  notice  of  the  obstruction;  and  that  the  plaintiff  was  not  guilty 
of  contributory  nedigence: — 

Held,  that  the  defenoants  were  not  relieved  from  liability  by  virtue  of  sub- 
sec.  7  of  sec.  460,  the  act  or  omission  not  being  that  of  a  person  actins 
in  the  exercise  of  a  power  or  authprity  conferred  upon  him  by  law,  and 
over  which  the  corporation  had  no  control,  within  the  meaning  of  that 
sub-section. 

Assuming  that  sec.  13  of  the  Public  Works  Act,  R.S.O.  1914,  ch.  35)  gave 
the  Minister  or  the  Department  of  Public  Works  power  to  enter  upon 
a  Toad  subject  to  the  jurisdiction  of  a  municipality  (as  to  which  no  opinion 
was  expressed),  the  interpretation  of  the  words  "public  work  "  in  sec.  2 
of  the  Act,  shewed  that  the  construction  of  this  culvert  did  not  make 
the  road  a  "public  work"  of  Ontario.  Notwithstanding  the  public  money 
expended  upon  it,  the  highway  remained  one  over  which  the  township 
corporation  nad  jurisdiction. 

The  accident  happened  by  reason  of  the  gross  negligence  of  the  superintendent, 
in  failing  to  protect  effectively  what  was  in  essence  a  trap  for  the  public 
usins  the  road,  and  it  seemed  reasonable  that  the  defendants  should  be 
reimbursed  in  respect  of  the  damages  and  costs  assessed  against  them. 

An  action  for  damages  for  injury  to  person  and  property 
sustained  by  the  plaintiff  by  reason,  as  he  alleged,  of  the  failure 
of  the  Municipal  Corporation  of  the  Townshfp  of  Korah,  the 
defendants,  to  keep  one  of  their  roads,  known  as  ''The  People's 
Road,"  in  repair. 

The  action  was  tried  by  Logie,  J.,  without  a  jury,  at  Sault  Ste. 
Marie. 

E.  V.  McMiUan,  for  the  plaintiff. 
James  McEwan,  for  the  defendants. 
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December  16.    Logib,  J.: — ^The  Towxiship  of  Korah  is  an      ^5^'- 
organised  towndhip  in  the  District  of  Algozna.   The  People's  Road^        ^^^^ 
upon  which  the  accident  to  the  plaintiff  occurred,  is  a  public  high-       Kank- 
way  over  which  the  defendants  have  jurisdiction,  and  is  one  of  the      ^^^^^'■^ 
main  thoroughfares  leading  into  the  City  of  Sault  Ste.  Marie.    Towivship 
In  December,  1918,  the  defendants  applied  to  the  Department  of 
Public  Works  for  the  P^vince  of  Ontario  for  certain  concrete 
bridges  to  be  constructed  by  and  at  the  expense  of  the  Department 
for  the  township,  in  the  year  1919. 

The  Lethbridge  culvert  on  the  People's  Road,  at  which  the 
accident  happened,  was  not  included  in  this  application;  but, 
nevertheless,  the  Department,  by  their  superintendent,  Butt, 
commenced  the  Lethbridge  culvert  as  an  extra  or  work  of  superero- 
gation, and  had  been  working  on  it  for  two  weeks  before  the 
accident  occurred.  Before  beginning  his  work,  Butt  put  up  a 
barricade  of  boards  across  the  whole  road,  at  a  point  about  700 
feet  norih  of  the  Lethbridge  cidvert,  and  constructed  a  temporary 
bridge  and  road  for  traffic  around  the  culvert. 

When  this  was  done,  he  withdrew  the  barricade  to  the  north 
to  within  3  feet  of  the  edge  of  the  travelled  portion  of  the  road, 
leaving  13  feet  clear,  so  that,  as  he  said,  people  could  go  roimd  the 
barricade  ''at  their  own  risk." 

A  notice  was  also  put  up  by  him  at  the  side  of  the  road  with 
the  words,  ''This  road  is  closed  to  the  public,"  printed  or  painted 
upon  it.    It  was  not  distinguishable  at  night. 

The  evidence  shewed  that  the  barricade  was  down  on  the  night 
of  the  accident,  and  was  lying  flat  on  the  road,  and  had  been  in 
this  condition  for  some  time. 

Butt  had  never  been  back  to  see  if  the  barricade,  such  as  it  was, 
still  stood.  Nor  did  he  put  any  lights  either  at  the  barricade  or 
at  the  culvert. 

At  the  time  of  the  accident  the  old  bridge  had  been  removed, 
new  piles  driven,  and  the  earth  from  the  new  excavation  piled  in 
heaps  along  the  highway  to  the  north  for  a  distance  of  39  feet. 

The  general  slope  of  this  pile  or  heap  of  earth  was  from  north  to 
south,  cubninating  in  a  6-foot  heap,  13  feet  from  the  edge  of  the 
new  excavation  for  the  culvert. 

On  the  24th  August,  1919,  between  8  and  9.30  p.m.,  the 
plaintiff,  driving  his  motor-car,  approached  the  culvert  from  the 
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north.   The  night  was  fairly  dark.   He  was  proceeding  at  a  reason- 
^^^^        able  rate  of  speed  with  li^ts  lit,  and  did  not  see  the  barricade 
Kank-      lying  on  the  road,  or  the  notice. 

^^'^  He  was  not  aware  that  any  work  was  being  done  upon  the  road 

Township    jn  question.    As  he  approached  the  culvert,  he  saw  the  earth  or 
gravel  piled  on  the  road,  but  thought  that  it  was  ordinary  road- 
work,  and,  suddenly  seeing  the  excavation,  brought  his  car  to  a 
standstill,  by  a  quick  application  of  the  brakes,  on  the  edge  of  the 
^  excavation.    This  sudden  stoppage  caused  some  slight  perBonal 

injury  to  himself,  and  seriously  damaged  his  motor-car. 

Under  the  circumstances  above  set  forth^  I  find  that  the  road 
in  question  was  not  k^t  in  repair  by  tjie  defendants  within  the 
meaning  of  sec.  460  of  the  Municipal  Act,  R.S.O.  1914,  ch.  192, 
and  that  the  damages  sustained  by  the  plaintiff  were  sustained  by 
the  default  of  the  defendants  in  keeping  the  road  in  repair. 

Ifind,  the  workhaving  gone  onfortwoweeks,  that  thedefendants 
had  implied  notice  of  the  obstruction  in  question.- 

I  further  find  that  the  plaintiff  was  not  guilty  of  any  negligence 
contributing  to  the  accident. 

But  the  defendants  allege  that  they  are  excused  from  liability 
by  reason  of  sub-sec.  7  of  sec.  460  of  the  Municipal  Act,  R.S.O. 
1914,  ch.  192.  This  sub-section  reads  as  follows:  ''Nothing  in  this 
section  shall  impose  upon  a  corporation  any  obligation  or  liability 
in  respect  of  any  act  or  omission  of  any  person  acting  in  the  exercise 
of.  any  power  or  authority  confened  upon  him  by  law,  and  over 
which  the  corporation  had  no  control, ' '  unless  under  circmnstances 
which  have  no  application  here. 

And  counsel  for  the  defendants  contend  that,  as  the  Department 
of  Public  Works  perf oimed  the  work  in  question  in  the  exercise  of 
a  power  or  authority  conferred  upon  it  by  law,  to  wit,  the  Ontario 
Public  Works  Act,  and  over  which  the  corporation  had  no  control, 
there  is  no  liability  resting  upon  the  defendants  for  the  n^ligence 
of  the  contractor  of  the  Public  Works  Department.  This  defence 
involves  the  construction  of  sec.  13  of  the  Public  Works  Act, 
R.S.O.  1914,  ch,  36. 

That  section  gives  the  Minister  power,  for  any  purpose  relative 
to  the  use,  construction,  maintenance,  or  repair  of  "a  public  work/' 
to  enter  on,  and  use,  land  as  therein  set  forth.  Assuming  that  the 
section  gave  the  Minister  power  to  enter  upon  a  road  subject  to 


Digitized  by 


Google 


XLvi.]  ONTARIO  LAW  REPORTS.  415 


the  jurisdiction  of  a  municipality,  as  to  which  I  express  no  opinion, 
the  interpretation  of  the  words  "public  work,"  in  sec.  2  of  the  Act        ^^^^ 
itself,  makes  it  clear  that  such  was  not  the  intention,  in  the  cirouoi-       Kank- 
stances  of  this  case.   By  clause  (fc)  of  sec.  2,  "public  work"  means       ^^^^^ 
and  includes,  among  other  things,  ''the  roads  and  bridges    .    .    .     Towiybrip 
and  all  otlier  property  belonging  to  Ontario,  and  also  all  works 
and  properties  acquired,  constructed,  extended    .    .    .    repaired 
...    or  improved  at  the  expense  of  Ontario,  or  for  the    .    .    . 
repairing    ...    or  improving  of  which  any  public  money  is 
appropriated  by  this  Legislature    .    ..." 

The  construction  of  the  Lethbridge  culvert  manifestly  did  not 
fall  within  the  first  of  the  above  definitions,  because  the  road  did 
not  "bdong  to  Ontario."  Nor  does  the  expenditure  of  public 
money  of  the  Province  of  Ontario  upon  the  construction  of  the 
culvert  nor  the  appropriation  of  public  money  therefor  bring  it 
within  either  of  the  succeeding  definitiotis;  if  it  did,  the  result 
would  be  to  constitute  the  road  in  question  a  "public  work"  of 
Ontario,  which  it  is  not.  It  was  and  still  is,  notwithstanding  the 
public  money  expended  upon  it,  a  highway  of  the  Township  of 
Eorah,  over  which  the  township  corporation  had  and  has  juris- 
diction. 

For  these  reasons,  the  defence  fails;  but,  as  the  accident  hai>- 
pened  by  the  gross  negligence  of  the  foreman  of  the  Public  Works 
Department,  in  failing  to  protect  effectively  what  was  in  essence 
a  trap  for  the  public  using  the  road,  it  is  reasonable  to  think  that, 
upon  the  attention  of  the  proper  authority  being  called  to  it,  the 
defendants  may  be  reimbursed. 

The  damages  are  not  serious.  I  assess  the  damages  for  the 
penonal  injuries  of  the  plaintiff  at  $15  and  the  damages  to  his 
motor-car  at  1535,  for  which  sums,  with  costs,  let  judgment  be 
entered  for  the  plaintiff. 


Digitized  by 


Google 


416  ONTARIO  LAW  REPORTS.  |vol. 

1919  [MroDLETON,  JJ 

Deo.  17. 

Re  Bicknell. 

Wm — Proviaion  for  Daughter — Gift  Made  to  her  upon  her  Marriage  in  Life- 
time of  Testator Houee  Property  Conveyed  Bvbjed  to  Mortgcge—Ad^ 

vancement — Ademption — Presumption — Obligation  of  Estate  to  Exonerate 
Property  from  Burden — Company-shares  Held  by  Testator— New  Shares 
Issued  tn  I/ieu  of  Dundende — Whether  Income  or  Capital — Question  of  Fact, 

The  testator  left  him  surviving  his  widow  and  three  children.  By  his  will 
he  gave  the  bulk  of  his  estate  to  trustees  to  convert  into  money,  to  invest 
the  money,  to  pay  out  of  the  income  certain  unimportant  legacies  and 
annuities,  and  to  divide  the  residtte  of  the  income  mto.four  snares,  one 
of  which  was  to  be  paid  to  his  wife  during  her  lifetime  and  one  to  each  of 
his  children.  The  corpus  was  to  be  divided  into  four  equal  shares,  one 
being  identified  as  that  of  his  wife,  which  upon  her  death  was  to  be  divided 
among  his  children  her  surviving  and  the  issue  of  any  deceased  child.  The 
other  three  shares  were  identified  as  belonging  respectively  to  each  of  the 
three  children;  and,  subject  to  certain  powers  of  advancement^  the  capital 
set  apart  for  each  child  was,  upon  the  death  of  that  child  without  issue, 
to  be  divided  among  the  surviving  children;  but,  if  the  child  left  issue, 
it  was  to  go  to  the  issue  of  the  child.  Nearly  a  vear  after  the  will  was 
made,  and  more  than  a  year  before  the  death  of  the  testator,  one  of  his 
children  (a  daughter)  married.  He  purchased  a  house  and  land  for  her, 
and  had  the  land  on  which  it  stood  conveyed  to  her,  subject  to  a  m<Hrt- 
gage,  which  he  intended  to  pay  off  when  it  should  mature,  but  died  with- 
out having  done  so:—* 

Held,  that  the  gift  of  the  house  was  not  to  be  regarded  as  an  ademption  of 
any  part  of  the  benefits  provided  by  the  will:  for  the  provision  made  by 
the  will  differed  totally  m  kind  from  the  property  conveyed;  and  that 
provision  was  in  favour  of  the  issue  of  the  daughter,  while  the  house  was 
conveyed  to  her  absolutely. 

Held,  also,  that  the  daughter  had  no  claim  upon  the  estate  for  payment  of 
the  amount  due  upon  the  mortgage. 

Dre0  V.  MaHin  (1864),  2  H.  &  M.  130,  referred  to. 

Held,  also,  that  new  shares  issued  in  Ueu  of  dividends  upon  preference  shares 
of  companies  held  by. the  testator  were  to  be, treated  as  income.  The 
question  whether  shiures  so  issued  are  to  be  treated  as  income  or  capita 
is  essentially  one  of  fact. 

Bouch  V.  SprouU  (1887),  12  App.  Gas.  385,  In  re  Makm,  [1894]  3  Ch.  578^ 
and  Re  CoUfUe  (1918),  144  L.T.  J.  327,  applied. 

Motion  by  the  executors  and  trustees  under  the  will  of  James 
Bicknelli  deceased,  for  the  advice  and  direction  of  the  Court  upon 
certain  questions  arising  in  the  course  of  administration  as  to  the 
disposition  of  the  estate  of  the  testator. 

December  15.    The  motion  was  heard  by  Midpleton,  J.,  in 
the  Weekly  Court,  Toronto. 
C.  Kappde,  for  the  executors. 

T.  N.  Phdariy  for  Mrs.  Keachie,  a  daughter  of  the  testator. 
W.  LatoTf  for  Mrs.  Robertson,  another  daughter. 
James  W.  Bicknellj  son  of  the  testator,  in  person. 
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F.  W.  Harcwrtj  K.C.,  for  the  infant  grandchildren  and  unborn 
iSBiie  of  the  children  of  Jamee  Bioknell.  ^^^^ 

Re 

December  17.  Middioton,  J.:— The  late  Jamee  Bickndl  ^'^'^w'»^- 
departed  this  life  on  the  32nd  October,  1914,  leaving  him  surviving 
his  widow  and  three  children.  By  his  will,  bearing  date  the  28th 
June,  1912,  duly  admitted  to  probate  on  the  21st  December,  1914, 
after  making  certain  minor  provisions  not  now  material,  he 
devised  and  bequeathed  the  rest  and  residue  of  his  estate,  real  and 
personal,  to  his  trustees  to  convert  into  money,  and  invest,  paying 
out  of  the  income  certain  legacies  and  annuities,  also  not  now 
important,  and  with  instructions  to  divide  the  balance  of  the 
income  into  four  shares,  one  of  which  was  to  be  paid  to  his  wife 
during  her  lifetime  and  one  to  each  of  his  three  children.  The 
corpus  is  to  be  divided  into  four  equal  shares,  one  share 
being  identified  as  the  share  of  his  wife,  and  upon  her  death 
this  share  to  be  equally  divided  among  his  children  her 
surviving  and  the  issue  of  any  deceased  child.  The  other  three 
shares  are  to  be  identified  as  bdonging  respectively  to  each  of 
the  three  children;  and,  subject  to  certain  powers  of  advancement, 
the  capital  set  apart  for  each  child  upon  his  death  without  issue 
is  to  be  divided  among  the  surviving  children;  but,  if  the  child 
leaves  issue,  then  it  is  to  go  to  the  issue  .of  the  child. 

No  diflSculty  arises  upon  the  construction  of  the  ^rill,  but  a 
question  of  some  difficulty  arises  by  reason  of  the  fact  that  on  the 
18th  March,  1913,  a  year  after  the  making  of  this  will,  on  the 
occasion  oi  the  marriage  of  the  daughter  Miuiel,  Mr.  Bicknell 
purchased  a  house  for  her.  Ilie  contract  for  purchase  was 
apparently  taken  in  her  name,  and  the  conveyance  was  made  to  her. 
The  price  of  the  house  ^as  (17,000,  and  it  was  Mr.  Bicknell's 
intention  to  pay  this  full  price,  but  the  property  was  found  to  be 
subject  to  a  mortgage  for  $7,200  in  favour  of  certain  trustees  who 
refused  to  allow  prepayment  of  the  mortgage.  The  transaction 
was<!k)eed  by  a  conveyance  to  tiie  dau^ter  subject  to  this  mort- 
gage, which  is  stated  to  form  part  of  the  consideration,  and 
''which  as  sudi  the  grantee  agrees  to  assume  and  pay.'' 

Mr.  Bidmell  during  his  lifetime  paid  three  gales  of  interest  and 
small  instalments  of  principal  that  fell  due  iqxm  the  mortgage. 
Since  his  death,  the  executors  have  paid  off  the  full  balance  of  the 
29—46  O.L.B. 
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moriisage.  If  the  ocmtentikm  of  the  daughter  that  she  is  entitled 
^^  to  have  this  paid  out  of  her  father's  estate  does  not  prevail,  it  may 
rb  be  charged  against  the  amount  which  the  executors  are  entitled  to 
Bicrawxo    advance  for  her  benefit  . 

The  other  daughter  and  son  contend  that  this  provision  for  the 
daughter  must  be  regarded  as  an  advancement  which  should  be 
chai^ged  against  her  share  of  the  estate  under  the  distribution 
contemplated  by  the  will.  The  daughter,  on  the  other  hand, 
eontends  that  thia  gift  to  her  is  not  to  be  in  any  way  regarded  in 
the  final  distribution,  and  that,  as  it  was  the  intention  of  her 
father  that  sh^  should  receive  the  property  free  from  incumbrance, 
his  estate  ought  now  to  bear  the  amount  of  the  outstanding 
mortgage. 

Upon  the  material  before  me  I  have  no  doubt  that  it  was  the 
intention  of  the  testator  that  his  children  should  be  treated  equally, 
and  I  have  no  doubt  that,  had  he  lived,  he  would  have  made  a 
similar  provision  for  each  child  upon  f orisfamiliation.  His  early 
death  unfortunately  prevented  this.  I  am  quite  unable  to  find 
anything  which  would  go'  to  shew  that  he  intended  the  gift  of  thb 
house  to  interfere  in  any  way  with  the  provisions  made  by  his 
will,  and  in  the  absence  of  this  I  do  not  think,  under  the  circum- 
stances that  here  exist,  I  should  presume  that  this  was  so  much 
in  the  nature  of  a  double  x)ortion  as  to  jiistify  my  holding  that  the 
conveyance  of  the  house  operated  as  an  ademption*  of  any  part 
of  the  beiiiefits  provided  by  the  will. 

I  have  read  the  cases  cited  and  many  more,  and  no  good  pui^ 
pose  could  be  served  by  reviewing  them.  Two  consideraticMis 
appear  to  me  to  be  of  paramount  importance:  first,  the  provision 
by  the  will  differa  totally  in  kind  from  the  property  conveyed; 
and,  secondly,  the  provision  in  the  will  is  in  favour  of  the  issue 
of  the  daughter,  subject  to  her  life-estate,  while  the  house  is  given 
to  her  absolutely. 

I  have  also  come  to  the  conclusbn  that  the  daughter  has  no 
claim  upon  the  estate  for  payment  of  the  amount  due  upon  the 
mortgage.  I  have  no  doubt  that  her  father  intended  to  pay  off 
this  mortgage  and  to  give  her,  in  this  way,  the  amount  of  the 
mortgage-debt,  but  the  gift  never  was  completed,  and  there  is  no 
liability  upon  the  part  of  his  estate. 

The  case  upon  which  reliance  was  placed  by  her  coimsel, 
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Drew  v.  Martin  (1864),  2  H.  &  M.  130,  gives  the  key-note.  Had 
the  father  become  liable  upon  the  mortgage,  so  that  the  mortgagee  ^^^^ 
would  have  a  claim  against  his  estate,  then  his  estate,  being  obliged  _  Re 
to  pay  the  debt,  would  have  no  claim  over  ikgainst  the  daughter; 
but,  where  the  debt  is,  upon  the  face  of  the  deeds,  the  debt  of  the 
daughter,  she  cannot  have  a  claim  against  her  father's  estate, 
for  she  was  a  mere  volunteer,  dependent  upon  her  father's  goodwill. 
Had  he  changed  his  mind  and  for  any  reason  refused  to  discharge 
the  mortgage,  the  daughter  could  not  have  compelled  him  to  pay  it. 

Two  other  questions  are  submitted  which  may  conveniently  be 
dealt  with  together.  Mr.  Bickliell  held,  at  the  time  of  his  death, 
shares  in  the  Marcus  Lo^w's  Theatres  Limited,  and  also  shares 
in  the  Western  Grocers  Limited.  Recently  stock  dividends  have 
been  paid  on  these  shares.  The  question  is,  whether  the  children 
are  entitled  to  receive  these  shares  as  income,  or  whether  the 
shares  must  be  regarded  as  forming  part  of  the  corpus  of  the 
estate,  so  to  be  held  for  the  grandchildren.  These  shares  were 
issued  in  lieu  of  dividends  that  would  ordinarily  have  been  paid 
as  cash  upon  the  shares  in  question.  As  I  understand  the  case  of 
B(yuch  V.  Sprovle  (1887),  12  App.  Cas.  385,  and  the  series  of  cases 
founded  upon  it, 'the  question  is  essentially  one  of  fact.  If  the 
company  has  power  to  declare  that  its  earnings  shall  be  retained 
and  form  part  of  the  capital,  and  do^  so,  then  the  tenant-for-life 
is  boimd  and  cannot  complain;  but  here  the  stock  was  issued  in 
Ueu  of  a  dividend  on  preference  shares,  and  the  principle  of  In  re 
Malam,  [1894]  3  Ch.  678,  and  Re  CoUnJe  (1918),  144  L.T.J.  327, 
applies.  The  new  shares  in  truth  represent  a  dividend  declared 
upon  the  old,  and  are  therefore  income. 

The  costs  of  all  parties  may  be  paid  out  of  the  corpus  of  the 
estate. 
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1919  [APPELLATE  DIVISION.] 

May  27. 

Deo.  19.  Stock  y.  Meyebs  and  Cook. 

Sde  of  Goods — Conditional  Sale — Agreemeni — Default — Repossession  and  Sale 
— Conditional  Sales  Act,  sec.  8— Notice  to  Vendor — Right  of  Redemption — 
Retention  of  Goods  for  $0  Days — Concealment — Design— Acceptance  of 
Payment  after  Defatdt — Waiver— Power  of  Sale — Title  to  Goods, 

For  the  price  of  goods  purchased  a  promisBory  note  in  favour  of  the  vendor 
was  made  by  the  purchaser.  At  the  foot  of  the  note,  appeared  the  following 
memorandum:  '^'The  title  of  the  property  for  whicn  this  note  is  given 
is  not  to  pass  but  to  remain  in  the  payee  of  this  note  until  the  note  is  paid, 
and  in  case  of  default  in  payment  the  payee  shall  be  at  liberty^  witnout 
prooees  of  law,  to  take  possession  of  and  sell  the  said  propai;y  and  apply 
the  proceeds  upon  this  note  after  deducting  all  costs  of  taking  possession 
and  sale:*' — 

Held,  that  sec.  8  of  the  Conditional  Sales  Act,  R.S.O.  1914,  ch.  136,  has 
altered  the  rights  of  the  vendor  and  purchaser  under  such  an  agreement, 
as  those  rights  existed  before  the  statute:  the  vendor  ma^  no  longer,  ii 
default  is  made,  put  an  end  to  the  purchaser's  rights  by  taking;  possession, 
but  the  purchaser  is  ^ven  the  right,  for  20  days  after  possession  is  taken, 
to  redeem:  the  effect  is  to  postpone  the  right  to  exercise  the  power  of  sale 

.  until  the  expiration  of  20  days  from  the  time  possession  is  retaken. 
.  And  held,  upon  the  evidence,  that  what  occurred  in  this  case  was  not  a  retaking 
of  possession  within  the  meaning  of  sec.  8:  the  assignees  of  the  v^idor 
deliberately  concealed  from  the  purchaser  and  his  vendee  that  they  had 
done  something  which  they  deemed  to  be  a  taking  of  possession,  and  so 
concealed  it  for  the  very  purpose  of  preventing  the  purchaser  and  lus 
vendee  from  exereising  the  right  which  the  statute  eives. 

Even  if  there  was  a  retaking  of  possession,  the  concealment  with  the  design 
mentioned  precluded  the  person  to  whom  the  assignees  of  the  vendor  scud 
the  goods  from  availing  himself  of  the  retaking  as  a  retaking  within  the 
meaning  of  the  statute.  * 

Semble,  there  may  be  a  retaking  of  possession  within  the  meaning  of  sec.  8 
although' what  is  done  is  not  sufficient  to  give  notice  to  the  person  entitled 
to  redeem. 

Held,  also,  that,  by  accepting  payment  after  default,  the  vendor,  having  a 
power  of  Side,  did  not  waive  his  right  to  retake  possession^ 

French  v.  Row  (1894),  77  Hun  (N.Y.)  380,  and  Cunningham  v.  Hedge  (1896), 
76  N.Y.  St.  Repr.  647,  12  N.Y.  App.  Div.  212,  distinguished. 

Hdd,  therefore,  that  the  assignees  oi  the  vendor  could  not  convey  title  to  the 
goods  sufficient  to  defeat  the  title  of  the  purehaser's  vendee. 

Judgment  of  Lennox,  J.,  affirmed. 

Action  by  William  N.  Stock  against  E.  J.  Meyers  and  J.  E. 
Cook  to  recover  damages  for  the  conversion  of  four  show-cases. 

The  defence  was  that  the  defendant  Meyers  was  the  owner 
of  them,  having  acquired  title  by  purchase  from  Minnie  Whyte, 
who,  it  was  alleged,  was  the  owner  and  in  possession  of  them. 

May  15  and  16.  The  action  was  tried  by  Lennox,  J.,  without 
a  jury,  at  a  Toronto  sittings. 
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R.  8.  Robertson,  for  the  plaintiflF.  ^ 

J,  M.  Ferguson,  for  the  defendants.  Stock 

V. 

Metbbs 
May  27.    Lennox,   J.: — ^McHale,   a  jeweller  at  Timmins,       ^^ 
Ontario,  was  a  conditional  owner  of  the  shop-fittings  replevied  in  , 
this  action,  and  purported  to  sell  them  free  of  incumbrance  to 
the  plaintiff.    McHale  got  the  fittings  from  Martin  J.  Roche; 
and,  at  the  time  the  plaintiff  purchased  from  McHale,  there  was, 
as  a  matter  of  fact,  at  least  a  small  sum  for  interest  unpaid,  although 
the  plaintiff  in  good  faith,  and  upon  what  might  be  regarded  as 
reasonable  groimd,  believed  that  the   original  purchase-money 
had  been  or  would  then  be  paid  in  full.    The  interest  would  only 
amount  to  about  $28.32. 

At  the  time  McHale  made  bis  first  remittance  to  Roche  (a 
cheque  for  $500  on  the  3rd  Augxjst,  1917),  Roche  had  other 
entries  in  his  ledger  against  McHale  of  about  $75,  and  Roche 
simply  entered  the  cheque  to  the  credit  of  McHale  without  any 
specific  applicatippt  and  without  notice  to  McHale.  McHale 
says — ^and  it  is  the  only  evidence  on  this  point — ^that  he  only 
owed  about  $26  on  an  open  accoimt.  If  the  $25  could  properly 
be  deducted  from  the  remittance  of  the  3rd  August,  the  balance 
claimed  imder  the  conditional  sale  would  still  be  about  $50  in 
excess  of  what  it  should  be,  that  is,  the  amount  of  the  disputed 
and  imestablished  claim  and  its  interest.  I  am,  however,  ot 
opinion  that  both  remittances  must  be  taken  as  payments  on 
accoimt  of  the  fittings. 

The  fittings  were  transferred  to  the  plaintiff  by  bill  of  sale 
duly  registered.  When  McHale  went  out  of  business,  the  plain- 
tiff also  became  lessee  of  the  premises,  and  paid  rent;  while  the 
plaintiff  was  in  possession  of  the  goods  on  these  premises,  the 
defendant  Cook  seized  them,  under  Division  Court  execution 
against  McHale,  on  the  4th  May,  1918.  For  purposes  of  his 
own,  but  without  justification,  he,  Cook,  had  the  bailiff  retain 
possession  and  adjourn  the  sale  from  week  to  week  until  the 
17th  June.  Clark  was  in  possession  imder  the  Division  Court 
bailiff  during  all  this  time.  The  sale,  on  instructions  of  Mr. 
Cook,  was  again  adjourned  on  the  17th.  On  the  17th,  however, 
the  replevied  goods  were  missing  when  the  bailiff  reached  the 
premises,  and  between  4  and  6  o'clock  that  evening  Mr.  Cook 
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'      served  notice  on  the  bailiff  abandoning  the  seizure,  and  said 

^^^^        he  had  "a  claim  prior  to  the  execution."    The  bailiff  found  the 

Stock       fittings  in  possession  of  the  defendant  Meyersl 

Mbtebs  '^®  plaintiff  takes  the  position  of  McHale,  neither  better 

AND         nor  worse.    I  have  to  trace  the  position  of  the  defendants.    The 

defendant  Cook  purchased  Roche's  claim  (referred  to  as  a  lien), 

took  an  assignment  of  it,  and  paid  the  balance  allied  to  be  owing, 

$94.90,  on  the  10th  May,  1918. 

The  instrument  representing  the  contract  between  McHale 
and  Roche  is  as  follows: — 

"Iden  Note, 

"This  note  is  given  for  two  fifteen-foot  mahogany  wall-cases- 
and  two  sixteen-foot  mahogany  show-cases. 

"729.82.  Timmins,  5th  February,  1917." 

"On  the  6th  of  August,  1917,  I  promise  to  pay  Martin  Joseph 
Roche,  or  order,  at  the  Royal  Bank  of  Canada  at  Sturgeon  Falls, 
Ontario,  seven  himdred  and  twenty-nine  dollars  and  eighty-two 
cents,  with  interest  at  the  rate  of  six  per  cent,  per  annum,  both 
before  and  after  maturUyy  until  actually  paid. 

"The  title  of  the  property  for  which  this  note  is  given  is  not 
to  pass  but  to  remain  in  the  payee  of  this  note  imtil  the  note  is 
paid,  and  in  case  of  default  in  payment  the  payee  shall  be  at 
liberty,  without  process  of  law,  to  take  possession  of  and  sell 
the  said  property  and  apply  the  proceeds  upon  this  note  after 
deducting  all  costs  of  taking  possession  and  sale. 

"I  acknowledge  having  recei\'ed  a  copy  of  this  note." 

It  is  not  accurate  to  speak  of  Roche's  claim  as  a  lien.  .  Liens 
are  not  created  by  contract.  They  arise  by  operation  of  law: 
Boyd,  C,  and  Rose,  J.,  in  CarroU  v.  Beard  (1896),  27  O.R.  349, 
at  pp.  357,  358,  and  360;  and  MacMahon,  J.,  at  p.  353,  referring 
to  Chambers  v.  Davidson  (1866),  L.R.  1  P.C.  296,  at  p.  305.  The 
transaction  was  a  conditional  sale  and  subject  to  the  provisions 
of  the  Conditional  Sales  Act. 

Mr.  Cook  says  that,  on  the  10th  May,  he  went  to  the  plaintiff's 
premises,  found  Clark  in  possession  for  the  bailiff  under  his 
(Cook's)  own  execution,  Icdd  his  hands  upon  the  fittings  in  question, 
and  «aid  aloud,  "I  take  formal  possession,"  and  delivered  to 
Clark  exhibit  14,  which  I  have  not  read,  for,  phrased  as  it  may  be, 
I  am  not  prepared  to  give  legal  sanction  to  a  bit  of  adroit  juggling 
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intended  to  mislead  the  baiUflf  and  subvert  the  process  of  a  court.      '^"^''^' 
Clark  was  there  as  caretaker  for  the  court;  and,  while  the  writ        ^^^^ 
remained  in  the  bailiff's  hands  for  execution,  no  one  had  a  right       Stock 
to  force  or  tempt  the  legal  custodian  of  the  goods  from  t^e  per-      me^rs 
formance  of  his  duties  imder  the  writ.    All  this  was  done  in         and 
secret,  not  a  word  was  said  to  the  bailiff  or  the  clerk  of  the  court, 
or  to  anybody — on  the  contrary,  just  as  before,  this  defendant, 
week  after  week,  sent  out  from  his  office  a  typewritten  adjourn- 
ment and  had  the  bailiff  append  it  to  the  notice  of  sale.    This 
Hyde  and  Jekyll  operation  is  inoperative  for  the  purpose  intended. 
The  defendant  Cook  did  not,  on  the  10th  May  or  thereafter,  take 
legal  possession  of  the  goods  in  question  under  the  Roche  agree- 
ment or  claim.    This  defendant  says  he  sold  the  goods  to  Miss 
Whyte,  his  confidential  clerk;  for  about  $143 — ^what  he  paid  for  them, 
plug:  S48  agreed  to  be  paid  Clark,  and  some  travelling  expenses. 
Eventually  he  paid  jClark  a  little  more.    Miss  Whyte  sold  to  the 
defendant  Meyers  for  $500,  one  half  of  it  being  represented  by  a 
lien  note,  overdue,  but  payment  not  being  demanded.    This 
transaction  was  closed  and'  the  goods  removed  on  the  17th  June, 
the  day  Mr.  Cook  adjourned  the  sale  of  these  goods  and  other 
goods,  and  subsequently  abandoned  the  seizure  of  all,  as  I  have 
said. 

On  the  argument  it  was  urged,  I  think  for  the  first  time, 
that  Miss  Wh}rte,  ha\dng  a  lien  note,  as  it  was  called,  is  the  owner 
and  a  necessary  party  to  the  action.  One  answer  to  that  might 
be  that  replevin  is  a  possessory  action — ^Miss  Whyte's  note  was 
current  when  proceedings  were  taken,  but  the  obvious  answer 
depends  upon  a  conclusion  of  fact,  namely,  that  Miss  Whyte  has 
no  substantial  interest  in  the  matter.  I  am  quite  convinced,  on 
the  evidence,  that  Miss  Whyte  was  a  mere  figurehead  in  the 
transaction — another  name  for  Mr.  Copk — and  has  not  and 
never  had  a  dollar  staked  on  the  deal;  and,  if  I  am  in  error  in  this 
conclusion,  she  is' not  shut  out,  and  is  not  boimd  by  the  evidence  or 
judgment  in  this  action. 

Early  in  June,  the  plaintiff,  personally,  endeavoured  to  find 
out  about  the  Roche  claim,  and  faUed.  Neither  Roche  nor  the 
plaintiff  w^ere  to  blame  for  this.  Mr.  Devaney,  too,  tried  to  dis- 
cover the  owner,  but  he  was  not  as  prompt  or  energetic  as  he  should 
have  been.    On  the  other  hand,  Mr.  Cook  says  that  all  he  wanted 
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i-vsvm,  J.      ^^^  ^£  £^  ^^  what  he  paid,  and  to  enable  him  to  get  this  he  was 

^^^^        glad  to  sell  to  Miss  Whyte.    Is  that  quite  correct?    He  knew  the 

Stock       position  of  the  plaintiff,  and  he  and  Devailey  frequently  talked 

Mbterb      ftbout  the  Division  Court  execution.    He  would  have  shewn  only 

AND         a  common  order  of  fair  play  and  honesty  had  he  given  the  plaintiff 

a  chance  to  make  pa3iiient;  that  is,  of  course,  if  he  had  no  financial 

interest  in  the  Meyers  deal. 

It  is  ai^ed  that^  default  of  payment  in  full  at  the  stipulated 
time  put  an  end  to  the  contract,  and  thereafter  th^^  was  no 
right  of  any  kind  remaining  in  the  purchaser  or  his  assignee.  The 
Conditional  Sales  Act  apphes  to  the  Roche  contract,  and  sec.  8 
is  to  be  taken  into  consideration.  I  leave  it  for  the  moment; 
and,  aside  from  the  statute,  I  am  of  opinion  that,  on  the  facts 
of  this  case,  the  proposition  is  much  too  broad.  Let  the  parties 
word  the  contract  as  they  may,  you  cannot  blink  the  fact  that  the 
dominant  idea  in  all  cases  is  a  sale,  at  an  agreed  price;  that  the 
purchaser  will  have  what  he  bargained  for  and  the  vendor  his 
money;  and  the  effort,  assuming  bona  fides,  is,  in  all  cases,  recipro- 
cally to  secure  these  rights  to  each.  I  need  not  discuss  a  case 
where  the  vendor  takes  action  immediately  upon  default.  -  This 
is  not  a  case  of  that  kind,  and  the  agreement  itself  in  terms  con- 
templates default.  The  purchaser  paid  $500  on  the  due  date — 
10th  August — and  asked  for  time.  The  vendor  said  nothing 
— that  he  acquiesced  is  the  only  inference  I  can  draw;  for,  if  he 
intended  to  put  an  end  to  the  contract,  he  could  not  equitably 
invite  the  purchaser  to  make  further  payments.  If  he  could,  he 
could  continue  after  default  to  gather  in  payments  imtil  99/100 
of  the  total  had  been  paid,  and  then  do  what  the  defendants' 
counsel  says  Roche's  assignees  have  the  right  to  do. 

I  have  not  been  referred  to  any  direct  authority,  and  possibly 
*the  point  has  not  arisen  in  Ontario  in  connection  with  the  sale 
of  chattels;  but,  on  principle,  I  can  see  no  reason  why  the  vendor, 
having  recognised  the  existence  of  the  contract  after  the  stipulated 
■  time  by  leaving  McHale's  letter  unanswered,  and  by  subsequent 
receipt  of  the  $229  as  the  balance  of  principal  money,  without 
objection,  should  be  in  a  stronger  position  than  the  v'endor  of  land 
who  makes  time  strictly  of  the  essence  of  the  contract  and  acts 
or  deals  on  the  basis  of  a  subsisting  contract  after  default.  See 
Kilmer  v.  British  Columbia  Orchard  Lands  Limited,  [1913]  A.C. 
319,  10  D.L.R.  172;  and  there  are  many  Ontario  cases. 
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Applying  to  this  case  essentially  the  principle  so  often  applied     ^^'"°^^' 
to  land  transactions,  I  am  of  opinion,  without  reference  to  the        ^^^^ 
statute,  that  a  new  time  for  the  performance  of  the  contract  by       Stock 
McHale  and  his  assignee  was  substituted  for  the  original  provision      mbtbbs 
as  to  payment,  and  that  the  right  of  possession,  and,  by  payment,         and 
the  right  to  convert  contingent  into  absolute  ownership,  were 
vested  in  the  plaintiff  at  the  time  the  goods  weH  removed  by 
Meyers  on  the  17th  June. 

I  am  of  opinion,  too,  that,  before  Roche  could  enforce  for- 
feiture, he  was  boimd,  on  the  facts  of  this  case,  to  give  notice, 
and  notice  allowing  a  reasonable  time  for  payment.  The  defend- 
ants have  no  higher  rights  than  Roche  had.  The  defendant 
Meyers  knew  he  was  buying  goods  imder  seizure;  he  was  buying 
them  from  a  yoiang  lady  vdthout  investigation;  and  I  am  quite 
satisfied  that  he  knew  a  great  deal  more  than  he  mentioned  at  the 
trial.  He  consulted  with  Mr.  Cook,  his  legal  adviser,  and  the 
evidence  strongly  points  to  the  conclusion  that  he  bought  from 
Cook.  Qook  knew  everything,  and  I  will  not  assume  that  Cook 
concealed  anything  from  hJs  client. 

There  is  no  direct  statutory  provision*  for  notice  of  sale  in  this 
case.  Sub-sections  (2)  and  (3)  of  sec.  8  of  the  Conditional  Sales 
Act,  R.S.O.  1914,  ch.  136,  apply  only  where  the  vendor  is  looking 
to  recover  purchase-money  beyond  what  the  goods  will  bring. 
Section  8  (1),  however,  provides  that  ^Vhere  the  seller 
retakes  possession  of  the  goods  for  breach  of  condition  he  shall 
retain  them  for  20  days,"  and  the  purchaser  may  redeem  them 
vrithin  that  time.  This  will  generally  involve  the  knowledge  of 
the  purchaser,  and  it  certainly  precludes  the  idea  of  a  secret  or 
S3iiibolical  taking  of  possession.  Section  8  applies  "notwith- 
standing any  agreement  to  the  contrary"  (sub-sec.  5).  The 
earliest  act  that  can  be  regarded  as  a  retaking  imder  the  statute 
was  on  the  17th  June.  The  redemption-money  includes  interest 
and  ''actual  costs  and  expenses  of  taking  and  keeping  possession." 
It  does  not  include  an  assignee's  travelling  or  other  expenses, 
negotiating  or  completing  a  purchase  of  the  contract  or  goods. 
The  alleged  possession  in  this  case  must  be  attributed  to  the  only 
position  that  Clark  could  fairly  or  legally  occupy — ^that  of  one  in 
possession  imder  the  writ  of  execution.  I  find  that  there  was  a  proper 
legal  tender  made  to  each  of  the  defendants,  and  of  a  sufficient 


Digitized  by 


Google 


426  ONTARIO  LAW  REPORTS.  (vol. 


1^'      sum,  and  within  the  20  days,  to  wit,  on  the  27th  June,  1918.    I 

^^^^        am  strongly  inclined  to  think  that  the  defendants  could  not 

Stock       lawfully  have  insisted  upon  as  large  a  sum  as  was  tendered  to  them; 

Metbrs      ^^^'  ^  ^^^  ooBts  the  defendants  have  incurred  will  be  quite  con- 

AND         siderable,  I  will  make^io  finding  on  this  point.    Neither  do  I 

feel  compelled  to  assess  more  than  nominal  damages. 

There  will  be  judgment  declaring  that  the  goods  and  chattels 
in  question  are  the  property  of  the  plaintiff  and  that  he  was 
entitled  to  possession  thereof  prior  to  and  at  the  date  of  the 
writ  of  summons  by  which  this  action  was  commenced. 

And  there  will  be  judgment  for  $5  damages  and  the  costs 
of  the  action — ^the  amoimt  tendered  ($143.75)  to  be  applied  in 
reduction  of  the  costs  taxed  to  the  plaintiff. 

The  defendants  appealed  from  the  judgment  of  Lennox,  J. 

October  9.  The  appeal  was  heard  by  MEREorrH,  C.J.O., 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

J.  M,  Ferguson,  for  the  appellants,  argued  that  the  evidence 
disclosed  that  the  title  t<^the  goods  was  in  Miss  Whyte,  subject  to 
the  right  of  Meyers  to  procure  title  by  pa3ang  the  balance  of  the 
money  owing  to  Miss'Whyte.  The  latter  had  purchased  from 
Cook  &  Mitchell,  who  had  obtained  title  by  transfer  of  Roche's 
interest  to  them.  The  property  in  the  show-cases  had  never 
passed  from  Roche  to  McHale.  Cook  &  Mitchell,  after  taking 
possession,  waited  the  20  days  required  by  the  Conditional  Sales 
Act,  R.S.0. 1914,  ch.  136,  sec.  8  (1),  before  selling  to  Miss  Whyte. 
It  was  not  necessary  to  give  notice  of  the  sale  to  the  person  entitled 
to  redeem.  But,  even  if  notice  should  have  been  given,  the  lack 
of  it  would  not  invalidate  the  sale,  but  would  only  give  a  right  to 
an  action  for  damages.  He  referred  to  Barron  on  the  Conditional 
Sales  Act,  2nd  ed.,  p.  108. 

R.  S.  Robertson,  for  the  plaintiff,  respondent,  contended  that 
Miss  Whyte  was  a  mere  figiirehead,  and  the  sale  to  her  was  a 
sham.  There  had  never  been  a  real  taking  of  possession,  and 
therefore  the  holding  of  the  articles  for  20  days  did  not  perfect 
the  title  in  Cook  &  Mitchell.  He  referred  to  Sawyer  v.  Pringle 
(1891),  18  A.R.  218;  Discher  v.  Canada  Permanent  Loan  and 
Sairings  Co.  (1889),  18  O.R.  273;  Goldie  and  McCuOoch  Co.  Limited 
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V.  Harper  (1899),  31  O.R.  284;  Bridgman  v.  Robinson  (1904),     App.Div. 

7  O.L.R.   591;    Panoutaoa  v.   Raymond  Hadiey  Corporation  of        

New   York,  [1917]  2  KB.  473.    By  accepting  payment  after.       ^^^ 
default,  Roche  had  waived  his  right  to  retake  possession,  and      Mktbrs 
that  right  could  not  be  exercised  without  first  making  a  request       c^. 
for  the  balance  due:  Htdchings  v.  Munger  (1869),  41  N.Y.  165; 
O'Rourke  v.  Hadeoek  (1889),  114  N.Y.  541;  French  v.  Row  (1894), 
77  Hun  (N.Y.)  380;  Cunningham  v.  Hedge  (1896),  76  N.Y.  St. 
Repr.  547,  12  N.Y.  App.  Div.  212. 

■   Ferguson,  in  reply,  distinguished  the  cases  cited  for  the  respon- 
dent. 

December  19.  The  judgment  of  the  Court  was  read  by 
Meredith,  C.J.O.: — ^The  action  is  brought  to  recover  damages 
for  the  conversion  of  four  show-cases,  and  the  defence  is,  that 
the  respondent  is  owner  of  them,  having  acquired  title  to  them 
by  purchase  from  Minnie  Wh}rte,  who,  it  is  alleged,  was  the 
owner  and  in  possession  of  them. 

The  show-cases  were  obtained  by  P.  L.  McHale,  who  carried 
on  the  business  of  a  jeweller,  at  Timmins,  from  Joseph  Roche,  on 
the  5th  February,  1917.  The  price  to  be  paid  for  them  was 
$729.82,  and  for  that  sum  McHale  gave  his  promissory  note  pay- 
able, with  interest  at  six  per  cent,  per  aimum,  on  the  6th  August 
following,  to  Roche. 

At  the  foot  of  the  promissory  note  the  following  appears: — 

"The  title  of  the  property  for  which  this  note  is  given  is  not 
to  pass  but  to  remain  in  the  payee  of  this  note  until  the  note  is 
paid,  and  in  case  of  default  in  payment  the  payee  shall  be  at 
liberty,  without  process  of  law,  to  take  possession  of  and  sell  the 
said  property  and  apply  the  proceeds  upon  this  note  after  deduct- 
ing all  costs  of  taking  possession  and  sale." 

McHale  took  possession  of  the  show-cases  and  set  them  up  in 
the  premises  in  which  he  carried  on  his  business  at  Timmins. 

Payments  were  made  by  McHale  on  account  of  the  promissory 
note,  but  a  balance  remained  due  upon  it  and  was  not  paid  until, 
as  I  shall  afterwards  mention,  it  was  paid  by  Cook  &  Mitchell. 

About  the  1st  May,  1918,  McHale,  who  appears  to  have  got 
into  financial  difficulties,  sold  the  fittings  and  furniture  of  his 
shop,  including  the  show-cases  in  question,  to  the  respondent, 
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App.  Div.     3j^j  Qjj  ^jjj^^  ^y  McHale  executed  a  bill  of  sale  of  them  to  him, 
1919 
which  was  duly  filed  on  the  7th  day  of  that  month.    It  was 

Stock       arranged  between  them  that  McHale  should  remain  in  possession 

Meters      of  the  shop  for  a  few  days  to  enable  him  to  complete  some  work 

C^DK.       ^^^  ^  customers  which  remained  to  be  done,  and  which  a  man 

named  Biscomet  was  commissioned  to  do. 

The  shop  was  owned  by  a  Mrs.  Mclnnis,  and  was  leased  to 
McHale,  and  the  arrai^ment  was  that  the  respondent  was  to 
take  over  the  premises  and  pay  the  rent,  commencing  with  the 
month's  rent  which  was  to  fall  due  on  the  15th  May. 

Cook  &  Mitchell,  a  firm  of  solicitors  carrying  on  business 
in  South  Porcupine,  recovered  a  judgment  in  the  Fifth  Division 
Court  of  the  District  of  Temiskaming  against  McHale  for  about 
$100;  and  in  the  month  of  May,  1918,  a  seizure  was  made,  under  an 
execution  issued  on  this  judgment,  of  a  safe  and  three  show-cases, 
which  included  two  of  those  in  question,  and  they  were  advertised 
to  be  sold  on  the  15th  day  of  that  month.  The  sale  was  postponed 
from  time  to  time  imder  instructions  from  Cook  A  Mitchell,  the 
last  postponement  being  imtil  the  28th  June,  1918.  On  the  15th 
Jime,  Cook  &  Mitchell  gave  notice  to  the  clerk  and  bailiff  that  they 
wholly  abandoned  the  seizure,  and  to  discontinue  interpleads 
proceedings  which  had  been  begim  in  consequence  of  a  claim  to  the 
goods  seized  having  been  made  by  the  respondent;  the  claim  was 
made  by  the  reepondent  on  the  9th  May.  Warren  was  the 
bailiff  who  made  the  seizure.  Biscornet  opened  the  store  to  enable 
Warren  to  make  the  seizure  and  gave  up  to  him  the  key  which  he 
had.  Warren  then  employed  a  caretaker,  John  Clark,  to  whom 
the  key  was  given  with  instructions  to  let  Biscomet  and  any  one 
else  who  had  business  to  trans:  it  there  go  in,  and  that  nothing 
was  to  be  taken  out  of  the  shop  without  Warren's  permission. 

About  the  time  the  seizure  was  made,  Cook  learned  that  there 
was  a  lien  against  certain  of  the  goods;  and,  Cook  &  Mitchell 
having  commimicated  with  Roche's  representative  at  Cochrane, 
arrangements  were  made  by  Cook  to  pay  what  was  owing  to 
Roche.  The  balance  claimed  to  be  owing  was  $94.90,  and  that 
sum  was  paid  by  Cook  &  Mitchell;  and  on  the  8th  May,  1918, 
Roche  assigned  to  them  by  writing  McHale's  promissory  note 
and  all  Roche's  ''right,  title,  and  interest  in  the  goods  and  chattels 
for  which  the  note  was  given."    The  payment  of  the  $94.90  was 
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made  on  the  10th  May,  and  the  assignment  was  then  delivered     ^PP-  ^'^• 
to  Cook  &  Mitchell.  

Armed  with  this  document,  Cook  went,  he  says,  to  the  shop,        Stock 
where  he  found  the  caretaker  Clark  and  told  him  that  his  (Cook's)      Meyeks 
firm  **had  purchased  the  lien"  from  Roche,  read  the  lien  over  to       CoSk. 
him,  and  explained  that  he  had  come  over  to  take  possession  of 
''this  furniture  under  the  lien,''  shewed  the  assignment  of  the 
lien,  and  told  him  that  "our  firm  was  going  to  repossess  them" 
(i.e.,  the  show-cases)  "under  the  lien;"  that,  after  some  discussion 
as  to  the  expense  of  removing  them.  Cook  asked  Clark  if  he  would 
take  charge  of  them  for  Cook  &  Mitchell  imder  the  lien,  and  Clark 
agreed  to  do  so;  that  Cook  then  took  formal  possession  of  the  show- 
cases, putting  his^hand  on  each  of  them,  and  then  gave  Clark 
written  instructions  (exhibit  14).    This  exhibit  reads  as  foUowsi — 

"Timmins,  May  11,  1918,  6  p.m. 

"I  have  taken  possession  of  two  15-foot  wall  show-cases  and 
two  6-foot  show-cases,  all  of  mahogany  and  glass,  now  on  the 
premises  of  P.  L.  McHale,  jeweller,  Tinmiins,  by  reason  of  his 
default  imder  a  lien  note  against  said  goods,  dated  5th  July,  1917, 
executed  by  the  said  McHale  in  favour  of  M.  J.  Roche,  which  lien 
note  has  been  duly  assigned  by  the  said  Roche  to  Cook  &  Mitchell. 

"Cook  &  Mitchell,  Timmins,  Ont.,  per  J.  E.  Cook. 

"To  John  Clark,  Esq.,  Timmins,  Ont.,  the  party  in  charge  of 
said  chattels. 

"We  hereby  place  the  said  John  Clark  in  charge  of  said  chattels 
so  repossessed  by  us  this  day  to  hold  possession  of  the  same  for 
us  until  further  orders.  . 

"May  11,  1918,  6  p.m. 
"Cook  &  MitcheU, 
"per  J.  E.  Cook." 

On  the  12th  June,  1918,  Cook  &  MitcheU  purported  to  sell  to 
Minnie  Whyte,  for  $158.40,  the  four  show-cases,  and  on  that  day 
executed  to  her  a  conveyance  of  them;  the  conveyance  recites  the 
lien  note,  the  default  of  McHale,  the  transfer  of  the  lien  note, 
and  Rbche's  right,  title,  and  interest  in  the  show-cases,  the  taking 
possession  of  them  by  Cook  &  Mitchell  on  the  11th  May,  1918, 
and  the  placing  of  them  in  the  possession  of  Clark;  that  more  than 
20  days  had  expired  since  Cook  &  Mitchell  took  possession;  and 
that  the  costs  of  taking  and  possession  of  the  property  for  32  days 


Digitized  by 


Google 


430 


ONTARIO  LAW  REPORTS. 


[vol. 


App.  Div. 
1919 

Stock 

Meters 

AND 

Cook. 
Hendith,CJ.O. 


amounted  to  $48  and  the  solicitor's  costs  to  $15,  making  a  total 
of  $158.40.  This  conveyance  was  duly  filed  on  the  15th  June, 
1918. 

On  the  15th  June,  1918,  a  sale  of  the  four  show-cases  was 
made  to  the  appellant  Meyers,  the  consideration  being  $500,  and  on 
that  day  a  conveyance  of  them  was  executed  by  Minnie  Whyteto 
theappellant.  Thesumof  $250  was  paid  on  account  of  the  purchase- 
price,  and  for  the  balance  the  appellant  Meyers  gave  his  prom- 
issory note,  payable  to  her,  with  interest  at  8  per  cent,  per  annum, 
on  the  13th  September  following,  and  an  agreement  similar  in 
terms  to  that  appended  to  McHale's  note  was  appended  to  the 
appellant's  note. 

The  rei^ondent  paid  his  purchase-mone^  on  the  4th  May, 
SifLd  shortly  afterwards  his  solicitor,  Mr.  De\'aney,  proceeded  to 
make  inquiry  as  to  the  position  of  the  lien  and  whether  anything 
remained  owing  on  McHale's  note;  in  the  course  of  his  inquiry 
he  discovered  that  the  note  had  been  sent  to  a  bank  in  South 
Porcupine,  but  he  did  not  learn  into  whose  hands  it  had  passed, 
though  he  said  he  had  reason  for  believing,  from  what  Roche's 
solicitor  had  told  him,  that  Cook  might  have  it.  On  the  27th 
Jime  Devaney  tendered  to  Cook  $143.75,  made  up  of  the  $94.90 
which  Cook  &  Mitchell  had  paid,  85  cents  for  interest,  and  $48 
for  costs  and  taking  and  keeping  possession.  Cook  refused  to 
accept  the  money  tendered.  Cook  and  Devaney  differ  as  to 
whether  anything  was  said  by  Cook  as  to  the  amoimt  tendered 
not  being  sufBicient.  According  to  Cook's  testimony,  he  objected 
to  the  tender  because  "it  .was  not  a  l^al  tender,"  and  told  the 
respondent's  solicitor  that  the  goods  had  been*  sold  and  passed 
entirely  out  of  his  possession,  and  that  in  any  event  the  amount 
tendered  was  not  enough.  This  last  statement  is  denied  by 
Devaney. 

It  should  have  been  mentioned  that  the  whole  of  the  principal 
money  of  McHale's  note  had  been  paid  by  him,  $500  on  the  3rd 
August,  1917,  and  $229.83,  on  the  8th  January,  1917.  In  sending 
the  latter  sum  he  asked  to  be  advised  as  to  the  balance  due  (exhibit 
9),  but  no  reply  was  made  to  this  request. 

It  appears  to  ha^-e  been  assumed  by  all  parties  that  the  claim 
that  $94.90  was  owing  on  the  note  was  well-founded,  and  that 
Roche  had  properly  applied  part  of  the  $500  sent  to  him  by 
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McHale  on  the  3rd  August,  1917,  on  an  open  account  against    ^^?qJ^^'' 

McHale.    The  right  to  so  apply  it  I  very  much  doubt,  in  view        

of  the  terms  of  the  letters  accompanying  the  remittances,  which,       Stock 
fairly  read,  indicate  that  both  payments  were  made  on  account      Meters 
of  the  note.    If  I  am  right  in  so  thinking,  there  was  owing  upon       Cook. 
the  note  only  the  interest  on  $729.82  for  a  few  days  and  on 
$229.34  for  a  few  days  more  than  5  months;  in  all  less  than  $6. 

I  agree  with  the  conclusion  of  the  trial  Judge  that  there  was 
no  real  sale  to  Minnie  Whyte;  that  the  pretended  sale  was  a  mere 
sham.  She  was  not  called  as  a  witness,  nor  was  her  father,  who, 
according  to  Cook's  testimony,  must  have  been  in  a  position  to 
throw  light  on  the  transactions.  Cook's  testimony  as  to  the 
part  played  by  him  in  connection  with  the  sale  to  the  appellant 
is,  to  say  the  least,  hazy  and  unsatisfactory,  and  it  is  difficult 
to  read  his  testimony  given  in  reply,  and  that  of  Devaney  as  to 
what  the  appellant  told  him  was  Cook's  part  in  the  transaction, 
without  coming  to  the  conclusion  that  Cook  was  the  real  actor, 
and  that  if  Minnie  Whyte  acted  at  all  it  was  to  play  the  part 
of  a  mere  dummy.  It  is  inconceivable  to  me  that  Cook  &  Mitchell 
would  have  gone  to  the  expense  and  trouble  of  acquiring  the  lien 
on  the  10th  May  in  order  to  sell  the  goods  covered  by  it  to  Minnie 
Whyte  for  the  exact  sum.  they  had  expended. 

Though  that  conclusion  is  reached,  it  is  not  of  itself  fatal  to 
the  appellants'  case.  The  result  of  the  transaction  was  that 
Meyers  acquired  whatever  rights  Cook  &  Mitchell  had;  and  it  is 
necessary,  therefore,  to  inquire  as  to  what  those  rights  were,  and 
whether,  in  the  exercise  of  them,  Cook  could  convey  title  to  the 
goods  in  question  sufficient  to  defeat  the  respondent's  title  as 
p\m;haser  from  McHale. 

Apart  from  the  effect  of  sec.  8  of  the  Conditional  Sales  Act, 
R.S.O.  1914,  ch.  136,  and  the  acceptance  by  Roche  of  payments 
on  account  of  the  promissory  note  of  McHale  after  default  had 
been  made  in  payment  of  the  note  at  its  due  date,  with  which  I 
shall  afterwards  deal,  the  right  of  a  vendor  in  the  position  which 
Roche  occupied  appears  to  be  wellnsettl^d.  The  vendor  may,  if 
default  is  made,  repossess  himiself  of  the  article  agreed  to  be  sold; 
and,  if  he  does  that,  the  purchaser's  rights  to  it  are  at  an  end; 
or,  having  a  power  of  sale,  he  may  exercise  it,  but  is  not  bound 
to  do  so:  McEntire  v.  Crosdey  Brothers,  [18951  A.C.  457. 
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Section  8  of  the  Conditional  Sales  Act  provides: — 

*%1)  Where  the  seller  or  lender  retakes  possession  of  the 
goods  for  breach  of  condition  he  shall  retain  them  for  20  days, 
and  the  purchaser  or  hirer  or  his  successor  in  interest  may  redeem 
the  same  within  that  period  on  payment  of  the  amoimt  then  in 
arrear,  together  with  interest  and  the  actual  costs  and  expenses 
of  taking  and  keeping  possession." 

This  section,  in  my  opinion,  alters  the  rights  of  the  vendor 
and  purchaser  as  they  would  have  existed  but  for  the  statute. 
The  vendor  may  no  longer,  if  default  is  made,  put  an  end  to  the 
purchaser's  rights  by  taking  possession,  but  the  purchaser  is 
given  the  right,  for  20  days  after  possession  is.  taken,  to  redeem. 

Cook  &  Mitchell  appear  to  have  acted  in  accordance  with  this 
view;  for,  after  what  they  treated  as  taking  possession,  they 
waited  the  20  days  before  going  through  the  form  of  selling  to 
Minjpde  Whyte. 

I  cannot  think  that  what  occurred  was  a  retaking  of  possession 
within  the  meaning  of  sec.  8.  The  concluflion  I  come  to  upon  the 
evidence  is  that  Cook  &  Mitchell  delib  rately  concealed  from 
the  pmrchaser  McHale  and  his  vendee  that  they  had  done  what 
they  deemed  to  be  taking  possession,  and  that  for  the  very  purpose 
of  preventing  them  exercising  the  right  which  the  statute  gives. 

For  what  other  purposes  was  the  sale  imder  the  execution 
from  time  to  time  postponed  by  their  direction?  They  knew 
that  the  respondent  had  purchased  the  show-cases,  and  that 
he  had  made  a  formal  claim  to  them  to  the  bailifiF,  and 
that  interpleader  proceedings  had  been  taken  to  determine 
whether  or  not  he  was  entitled  to  them  as  against  the 
execution  creditors.  It  is  in  evidence  that  the  respondent, 
after  learning  that  there  was  a  "lien"  on  the  show-cases,  by 
himself  and  by  his  solicitor  Devaney  endeavoured  to  find  out  by 
whom  it  was  held,  and  that  inquiries  were  made  by  the  respondent 
of  Clark,  the  man  who  is  said  to  have  been  put  in  possession  of 
them  to  hold  for  Cook  &  Mitchiell  as  assignees  of  the  lien,  and 
that  Clark  told  the  respondent  that  it  was  either  in  Toronto  or 
in  South  Porcupine.  The  fact  of  this  statement  having  been  made 
by  Clark  would  lead  one  to  the  conclusion  either  that  he  was 
not  put  in  possession  to  hold  for  Cook  &  Mitchell  as  assignees 
of  the  lien,  or  that  he  was  deliberately  misleading  the  respondent. 
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It  is  significant  that  Clark  was  not  called  to  corrobortite  Cook's     ^PP-  ^^* 

1919 
testimony  as  to  his  having  been  put  in  possession  of  the  show-        

cases  for  Cook  &  Mitchell.  ^'^^^^ 

V, 

Upon  the  whole,  I  am  of  opinion  that  it  is  not  proved  that  Mktkrs 
there  was  a  retaking  of  possession  within  the  meaning  of  sec.  8;  Coot. 
and  that;  even  if  there  was  a  retaking  of  possession,  the  conceal- 
ment, withy  as  I  think,  the  deliberate  design  of  preventing  the 
right  conferred  by  sec.  8  from  being  exercised,  precludes  the 
appellant  Meyers  from  availing  himself  of  it  as  a  retaking  of 
possession  within  the  meaning  of  the  statute, 

I  do  not  mean  by  anything  that  I  have  said  that  I  have  come 
to  the  conclusion  that  in  no  case  can  there  be  a  retaking  of  posses- 
sion within  the  meaning  of  sec.  8  unless  what  is  done  is  sufficient 
to  give  notice,  to  the  person  entitled  to  redeem,  that  possession 
has  been  retaken.  All  that  I  decide  is  that,  in  the  circumstances 
of  this  case,  there  was  not  a  retaking  of  possession  within  the 
meaning  of  sec.  8,  and  that  the  effect  of  the  section  is  to  postpone 
the  right  to  exercise  the  power  of  sale  imtil  the  expiration  of 
20  days  from  the  time  possession  is  retaken. 

It  was  contended  by  counsel  for  the  respondent  that,  by 
accepting  payment  after  default,  Roche  waived  his  right  to 
retake  possession,  and  that  that  right  could  not  be  exercised 
without  first  making  a  request  for  payment  of  the  balance  remain- 
ing due  of  the  purchase-price,  and  in  support  of  that  contention 
several  decisions  of  New  York  Courts  were  referred  to,  and 
among  them  French  y.  Row,  77  Hun  (N.Y.)  380,  and  Cunningham 
V.  Hedge,  76  N.Y.  St.  Repr,  547,  12  N.Y.  App.  Div.  212. 

Iliese  cases  are,  I  think,  distinguishable  because^  none  of  them 
was  there  any  power  of  sale  in  case  of  default,     tjj 

•  I  would  affirm  the  judgment  of  the  trial  Judge  and  dismiss  the 
appeal  with  costs. 

Appeal  dismissed. 
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Rb  Cherniak  and  College  of  Phybicianb  and  Surgeons  of 

Ontario. 

Physician — ** Infamous  or  Disgrace/id  Conduct  in  a  Professional  Respect" — 
Ontario  Medical  Act,  R,S.O.  1914,  cL  161,  sec.  SI  (1)— Conviction  for 
Ofence  against  Ontario  .Temperance  Act,  sec.  SI — Evidence — Finding  o/ 
Discipline  Committee — Adaption  by  CcXlege  Council-— Order  for  Removal 
of  Name  from  Register — Penalty — Fair  Trial. 

C,  a  registered  medical  practitioner,  having  been  convicted  by  a  police 
magistrate  for  a  violation  of  sec.  51  of  the  Ontario  Temperance  Act,  was 
charged  by  the  Coundl  of  the  CoUe^p  of  Physicians  and  Surgeons  of  Ontario 
"that  in  respect  of  the  said  conviction  you  were  guilty  of  infamous  or 
disgraceful  conduct  in  a  professional  respect  and  have  rendered  yoursdf 
liable  to  have  your  name  erased  from  the  register  of  the  said  college." 
The  charge  was  inquired  into  by  a  conmiittee  of  the  council.  The  only 
eyidence  before  the  committee  was  that  of  0.  himself,  who  admitted  the 
conviction  and  gave  the  conmiittee  the  facts  on  which  it  was  based,  which 
were:  that  a  young  woman  had  visited  him  in  his  office,  and,  complaining 
of  a  cold,  asked  him  for  a  prescription  for  a  quart  of  whisky;  he  dispensed 
his  own  medicines,  and  gave  her  6  ounces  of  whisky  from  a  stock  he  nad  in 
his  office;  he  then  left  her  alone  in  his  office,  where  she  apparently  helped 
herself  to  a  quart  bottle  of  whisky,  for  she  was  afterwards  found  drunk  in 
the  street  witn  a  quart  bottle  (identified  as  his)  which  had  contained  whisky. 
He  was  asked  by  the  committee  about  the  number  of  prescriptions  for 
intoxicating  liquors  given  by  him  in  particular  months,  and  said  that  it 
averaged  about  200  a  month,  but  he  swore  that  in  every  case  liquor  was 
necessarv.  The  committee  found  that  "in  respect  of  the  conviction  he  was 
guilty  of  infamous  and  disgraceful  conduct  in  a  professional  respect;"  and 
tne  council  adopted  the  report  of  the  committee,  found  C.  "giulty  of  infamous 
or  disgraceful  conduct  in  a  professional  respect;"  and  dire<^ed  that  his  name 
be  erased  from  the  rooster  of  the  college. —  • 

Held,  upon  appeal  by  C.  under  sec.  34  of  the  Ontario  Medical  Act,  Il.S.0. 
1914,  ch.  161,  that  the  evidence  warranted  the  finding  that  he  heui  been 
guilty  of  "infamous  or  disgraceful  conduct  in  a  professional  respect," 
within  the  meaning  of  sec.  31  (1)  of  the  Act  (Maoee  and  Ferguson,  jJ.A., 
dissenting). 

By  Maclabbn,' J.A.: — ^The  words  "infamous  or  disgraceful  conduct  in  a 
professional  respect"  are  to  be  interpreted  as  they  are  understood  in  the 
medical  profession.  The  decision  of  the  English  Court  of  Appeal  in  AUinson 
V.  General  Council  of  Medical  Education  and  Registration,  [1894]  1  Q.B.  750» 
should  be  followed,  pursuant  to  the  rule  laid  down  by  the  Privy  Council  in 
THmbU  V.  Hm  (1879),  6  App.  Cas.  342,  344. 

By  HoDGms,  J. A.; — ^The  wordJs  should  be  given  their  ordinary  meaning  as 
understood  by  ordinary  men.  Re  Crichton  (1906),  13  O.L.R.  271,  should  be 
followed.  The  so-called  rule  in  Trimble  v.  Hill  is  merely  a  dictum.  The 
view  of  Moss,  C.J.O.,  in  Jacobs  v.  Beaver  (1906),  17  O.L.JEt.  496,  499,  500, 
should  be  preferred  to  that  of  Riddell,  J.,  in  Cfrowe  v.  Graham  (1910),  22 
O.L.R.  146, 148. 

By  Meredith,  C.  J.O.  : — ^Upon  either  interpretation  of  the  words,  it  was  open 
to  the  committee  to  find  that  C.'s  conduct  was  infamous  or  disgraceful 
conduct  in  a  professional  respect. 

By  the  majority  of  the  Court: — ^The  evidence  as  to  the  numerous  prescriptiona 
given  by  C,  though  not  in  itself  sufficient  to  warrant  a  finding  against  him, 
was  relevant  to  the  inquiry  which  the  committee  had  to  make;  and  the 
plaintiff  had  no  ground  for  complaint  of  unfairness  or  want  of  notice. 

By  Maclaren  and  Hodgins,  JJ.A.  : — ^Remarks  upon  the  penalty  imposed. 
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By  Magee  and  Ferguson,  JJ.A.: — ^The  committee  did  not  indicate  the  act 
or  acts  which  constituted,  in  its  opinion,  the  infamous  or  disgraceful  conduct 
found;  and  there  was  nothing  in  tne  evidence  properly  before  the  conmiittee 
which  would  support  a  finding  that  C.'s  conduct,  on  the  occasion  in  respect 
of  which  he  was  convicted,  was  infamous  or  disgraceful.  Section  31  of  the 
Act  provides  that  where  a  medical  pracritioner  has  been  convicted  of  an 
indictdhU  offence,  or  has  been  guilty  of  infamous  or  disgraceful  conduct, 
he  shall  be  liable  to  have  his  name  erased  from  the  register.  The  effect  is 
that,  if  it  appears  that  the  conviction  was  for  an  offence  which  was  not 
indictable,  evidence  other  than  the  conviction  is  required  to  establish 
infamous  or  disgraceful  conduct.  The  evidence  as  to  the  number  of  pre- 
scriptions was  improperly  received  by  the  committee;  C.  was  not  called 
upon  to  meet  a  charge  based  upon  that  evidence;  the  finding  did  not  exclude 
that  evidence  and  may  have  been  based  upon  it;  and  so  C.  had  not  had  a 
fair  trial. 

Appeal  by  I.  N.  Chemiak,  a  registered  medical  practitioner, 
from  an  order  or  resolutiOQ  of  the  college  council  of  the7th  July,  1919, 
directing  that  the  name  of  the  appellant  be  stricken  from  the 
register  of  the  college,  on  the  groimd  that  he  had  been  guilty  of 
''infamous  os  disgraceful  conduct  in  a  professional  respect:" 
Ontario  Medical  Act,  R.S.O.  1914,  ch.  161,  sec.  31  (1). 

The  appellant  had  been  convicted  by  a  Police  Magistrate  of  a 
violation  of  sec.  51  of  the  Ontario  Temperance  Act;  and  the  reso- 
lution or  order  was  baaed  upon  a  report  of  the  disipline  committee 
of  the  coimcil  finding  that  the  appellant  had  been  giiilty  of  infamous 
and  disgrac^ul  ccmduct  in  a  professional  respect  in  connection  with 
the  subject-matter  of  his  conviction  by  the  magistrate. 

The  right  of  appeal  from  the  decision  of  the  council  to  a  Divi- 
sional Court  of  the  Appellate  Division  is  given  by  sec.  34  of  the 
Ontario  Medical  Act. 

October  9.  The  appeal  was  heard  by  Meredith,  CJ.O., 
Maclaren,  Magee,  Honctnts,  and  Fergubon,  JJA. 

F.  D.  Davis,  for  the  appellant,  argued  that  there  was  no  evidence 
that  he  had  been  convicted  of  any  indictable  offence  or  been  guilty 
of  any  infamous  or  disgraceful  conduct  in  a  professional  re(^)ect 
within  the  meaning  of  sec.  31  (1)  of  the  Ontario  Medical  Act,  and 
that  the  finding  of  the  council  could  not  be  justified  by  the  facAs 
shewn.  There  was  no  evidence  upon  which  a  finding  could  be  made 
that  the  appellant  gave  or  administered  intoxicating  Uquor  to  a 
person  not  in  need  of  liquor,  and  where  the  use  of  the  Uquor  was 
unnecessary,  in  contravention  of  the  Act.  The  conunittee  wrong- 
fully found  the  appellant  guilty  of  giving  hquor  to  ''persons," 
whereas  the  charge  only  accused  him  of  giving  hquor  to  one  person. 

81—46  O.L.B. 
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The  committee  had  no  right  to  inquire  concemiog  the  number  of 
prescriptions  the  appellant  had  given  from  month  to  month,  and 
to  base  a  finding  on  that:  Rex  v.  MacLaren  (1917),  39  O.L.R.  416. 

J.  W.  Shapley,  for  the  college  council,  respondents,  contended 
that  the  conviction  was  proved  by  the  admission  of  the  appellant 
himself,  and  it  was  for  the  council  to  decide  whether  his  conduct 
was  infamous  or  disgraceful  in  a  professional  respect.  The  council 
was  the  body  entrusted  by  the  Legislature  with  the  power  of 
deciding  questions  of  professional  ethics.  The  council  based  its 
finding  on  the  conviction  and  the  evidence,  and  the  C!ourt  should 
not  interfere  with  that  finding.  The  council  had  a  right  to  inqmre 
into  the  number  of  prescriptions  given  monthly  by  the  appellant. 

The  caaes  referred  to  in  the  argument  are  dted  in  the  judgments* 


December  19.  Maclaben,  J.A.: — ^This  is  an  appeal  by 
Dr.  Chemiak,  of  Windsor,  a  registered  medical  practitioner, 
against  a  resolution  of  the  Council  of  the  College  of  Physiciana  and 
Suigeons  of  Ontario,  under  the  Ontario  Medical  Act,  R.S.0. 1914, 
oh.  161,  sec.  31,  adopting  a  report  of  the  discipline  committee  of 
the  said  council. 

The  resolution  of  the  council  was  in  the  following  terms. — 

"That  the  report  of  the  discipline  committee  be  adc^ted,  and 
that,  upon  the  facts  ascertained  and  appearing  in  the  said  report 
and  the  evidence  therein  referred  to,  the  said  Dr.  Chemiak  be 
found  guilty  of  infamous  or  disgraceful  conduct  in  a  professional 
respect;  and  that  the  name  of  the  said  Dr.  Chemiak  be  and  the 
same  is  hereby  erased  from  the  register;  and  that  the  registrar  be 
hereby  ordered  to  erase  the  said  name  from  the  register 
accordingly.'' 

The  proceedings  were  begun  by  a  prosecution  of  the  appellant 
before  the  Police  Magistrate  for  the  City  of  Windsor  for  a  violation 
of  sec.  51  of  the  Ontario  Temperance  Act,  "by  xmlawfully  giving  and 
administering  intoxicating  liquors  to  a  person  not  in  need  of  liquor, 
and  when  the  use  of  such  liquor  was  unnecessary,  and  otherwise 
in  contravention  of  the  Ontario  Temperance  Act." 

No  copy  of  the  conviction  or  of  the  evidence  before  the  magis- 
trate was  brought  before  us;  but  the  appellant  admitted  the 
conviction,  and  told  the  committee  what  the  evidence  before  the 
magistrate  was.    As  he  was  the  only  witness  examined  before  the 
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committee,  and  waa  represented  there  by  the  same  counsel  as  he 
had  before  the  magistratei  he  had  a  fiill  opportunity  of  presenting 
the  whole  matter,  including  the  evidence  given  before  the  magis- 
trate, in  the  light  most  favourable  to  himself. 

His  evidence  given  before  the  committee  was  that  a  young 
woman  had  come  to  his  office  and  complained  of  a  cold  and  asked 
for  a  prescription  for  a  quart  of  whisky.  He  refused  this,  but  gave 
her  6  oimces  of  whisky,  in  a  bottle,  and  some  quinine  mixture, 
for  her  cold.  He  then  went  upstairs  to  get  his  dinner,  and  she 
requested  permission  to  remain  in  his  office,  which  he  granted. 
Fifteen  minutes  later  a  noise  was  heard  below,  and  the  housekeeper 
going  down  found  the  patient  gone  and  the  back-door  open.  Later, 
after  he  was  summoned  by  the  magistrate,  he  learned  that  she 
had  been  picked  up  drunk  on  the  street  with  a  quart  bottle  of  his 
whisky  in  her  possession.  He  says  that  at  the  trial  she  swore  that 
she  did  not  know  how  she  got  the  bottle.  The  magistrate  found 
him  guilty  and  fined  him  $200  and  costs.  We  were  told  by  his 
counsel  that  he  moved  to  quash  the  conviction,  but  failed,  and  that 
he  paid  the  fine  and  costs,  amounting  together  to  $229. 

Section  31  (1)  of  the  Act  reads  as  follows: — 

''Where  any  registered  medical  practitioner  has  either  before 
or  after  he  is  registered  been  convicted  either  in  his  Majesty's 
Dominions  or  elsewhere  of  an  offence,  which,  if  committed  in 
Canada,  would  be  an  indictable  <^ence,  or  been  guilty  of  any 
infamous  or  disgraceful  conduct  in  a  professional  respect,  such 
practitioner  shall  be  liable  to  have  his  name  erased  from  the 
register." 

Clause  (4)  provides  that  when  a  court  of  record  in  Ontario 
decides  that  a  criminal  offence  has  been  committed,  the  registrar 
shall  immediately  erase  from  the  register  the  name  of  the  prac- 
titioner. It  operates  automatically,  without  any  action  by  the 
medical  council. 

The  trial  of  Dr.  Chemiak  now  in  question  was  not  for  an 
indictable  offence,  but  was  a  summary  trial  before  a  magistrate. 
The  notice  given  to  him  was  that  the  discipline  committee  of  thai 
medical  council  was  to  make  inquiry  whether  he  had  been  guilty 
of  infamous  or  disgraceful  conduct  in  a  professional  respect,  in 
connection  with  the  subjeqt-matter  of  his  conviction  by  the  police 
magistrate. 
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The  fact  of  the  conviction  had  to  be  iH*oved  like  any  otbo- 
fact,  and  it  was  proved  by  the  admissions  of  the  accused;  and 
the  committee  first  and  the  council  afterwards  w^re  the  parties  who 
had  to  decide  whether  his  conduct  as  so  proved  and  found  was 
infamous  or  disgraceful  in  a  professional  respect.  The  committee 
reported  *'that  in  respect  of  the  conviction  he  was  guilty  of 
infamous  and  disgraceful  conduct  in  a  professional  respeet  and  ihst 
the  committee  recommended  to  the  council  that  action  be  takoi 
in  the  premises  by  erasing  from  the  register  the  name  of  the  said 
Dr.  I.  N.  Chemiak/'  and  the  coimcil  adopted  the  report  of  the 
committee,  in  the  terms  above  given. 

Our  Medical  Act,  while  generally  adopting  the  language  of  the 
English  Medical  Act,  has,  in  the  clause  which  we  have  to  construe 
here,  adopted  instead  the  language  of  the  Englisli  Dental  Act  of 
1878,  which  reads,  ''guilty  of  any  infamous  or  dii^aceful  conduct 
in  a  professional  respect,"  while  the  English  Medical  Act  reads, 
"guilty  of  infamous  conduct  in  any  pr<rfessional  respect."  I 
consider  that  the  two  words,  for  our  present  purpose,  may  be 
treated  as  synonymous;  they  are  given  as  synonyms  in  the  New 
Standard  and  Century  Dictionaries  and  in  Soule's  Dictionary  of 
English  Synonyms.  "Infamous"  is  probably  the  more  intense  of 
the  two,  and  Murray's  Oxford  DicticMiary  speaks  of  it  as  "one  of 
the  strongest  adjectives  of  detestation."  I  do  liot  know  that  the 
addition  of  "disgraceful"  makias  it  either  strcxiger  or  weaker;  but 
it  is  more  colloquial,  and  more  frequently  used. 

It  is  to  be  remembered  that  this  is  not  an  appeal  from  the 
conviction  by  the  police  magistrate  or  from  the  order  of  the  Judge 
who  refused  to  quash  it;  but  from  the  order  of  the  medical  council 
adopting  the  report  of  the  discipline  committee  and  ordering  the 
^msure  of  the  appellant's  name  from  the  register. 

The  conviction  had  to  be  proved  as  a  fact,  as  it  was  the  found-' 
ation  for  the  investigation  by  the  discipline  committee  and  the 
council;  and  it  was  proved  by  the  admissions  of  the  accused. 

It  was  then  the  duty  of  the  committee  to  investigate,  and  of 
the  council  to  decide,  upon  the  evidence,  whetiberthe  conduct  of  the 
accused  as  thus  established  was  "infamous  or  disgraceful  c<mduct 
in  a  professional  respect." 

There  has  been  a  difFerenoe  of  opinion  in  the  Courts,  both  in 
England  and  this  country,  as  to  whether  these  words  are  to  be 
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interpreted  as  they  are  understood  generally  by  ordinary  men  or 
as  they  are  understood  in  the  profession.  I  am  of  opinion,  how- 
ever, that  the  proper  rule  is  that  laid  down  in  the  unanimous  judg- 
ment of  the  English  Court  of  Appeal  in  AUinson  v.  General  Council 
of  Medical  Education  and  Registration,  [1894]  1  Q.B.  750,  at  p.  763, 
where  it  is  said: — 

'^  If  it  is  shewn  that  amedicalman,  in  the  pursuit  of  his  profession, 
has  done  something  with  regard  to  it  which  would  be  reasonably 
regarded  as  disgraceful  or  dishonourable  by  his  professional 
brethren  of  good  repute  and  competency,  then  it  is  open  to  the 
general  medical  coimcil  to  say  that  he  has  been  guilty  of  'infamous 
conduct  in  a  professional  respect'." 

The  language  of  our  present  statute  was  adopted  in  1887  by 
oiu*  Legislature,  by  50  Vict.  ch.  24,  sec.  3,  and  was  re-enacted  in 
R.S.0. 1897,  ch.  176,  sec.  33  (1),  after  the  English  Court  of  Appeal 
had  interpreted  the  words  as  above  in  the  AUinson  case;  and^  in 
the  absence  of  any  decision  of  a  Canadian  Court  of  at  least  equal 
authority,  I  think  we  should  adopt  the  rule  laid  down  by  the  Privy 
Council  m  Trimble  v.  HiU  (1879),  5  App.  Cas.  342,  at  p.  344,  and 
follow  the  decision  of  the  English  Court  of  Appeal.  See  Hollender 
V.  Ffoulkea  (1894),  26  O.R.  61,  at  p.  66.  Even  if  there  had 
been  no  such  binding  rule  as  that  laid  down  by  the  Privy 
Coimcil,  I  am  of  opinion  that  out  Legislature,  in  providing  from 
time  to  time  for  the  maintenance  of  discipline  among  the  members 
pf  the  various  learned  professions,  has  clearly  shewn  its  intention 
that  professional  ethics  and  the  rules  governing  the  same  should 
be  interpreted  and  enforced  by  the  respective  members  in  each  of 
the  professions.  Even  in  the  clerical  profession,  where  there  was 
no  statute,  and  the  rules  were  made  by  the  body  itself,  this  Court 
and  the  Supreme  Court  have  laid  down  a  similar  rule:  Ash  v. 
MeihodistChurch  (1900),  27  A.R.  602;  S.C.  (1901),  31  Can.  S.C.R.  497. 

As  above  stated.  Dr.  Chemiak,  the  appellant,  himself,  was  the 
only  witness  examined  before  the  committee  as  to  what  evidence 
was  given  before  the  police  magistrate.  When  the  appellant 
paused,  counsel  for  the  prosecution  asked:  ''Was  there  any  other 
evidence  given?  A.  No;  that  is  all  the  evidence."  Mr.  Davis 
(counsel  for  the  accused):  "That  is  all  the  material  evidence. 
What  about  the  collateral  evidence?  What  other  evidence 
was    there   given?     That   you   prescribed   liquor    in   a    large 
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number  of  instances?  A.  No;  that  is  all  the  evidence  they  lookup. 
Q.  Did  the  license  inspector  give  any  evidence?  A.  The  license 
inspector  didn't  give  any  evidence  whatever,  except  the  number  of 
prescriptions  I  gave." 

On  further  examination,  the  appellant  stated  that  he  had  been 
in  practice  in  Windsor  for  6  months  before  the  day  of  the  ofiFence 
for  which  he  was  convicted,  and  that  in  the  month  of  February  he 
had  given  250  liquor  prescriptions,  of  which  the  case  of  the  young 
woman  was  one;  or,  rather,  that  he  had  dispensed  250  doses  of 
liquor;  as  he  says,  "I  dispense  my  own  medicine."  In  January  the 
number  was  about  250,  and  in  December  and  previous  months 
200.  All  this  evidence  came  from  the  appellant  himself,  and  he 
was  not  in  any  way  taken  by  surprise,  as  it  was,  according  to  his 
own  statement,  a  mere  repetition  of  the  evidence  brfore  the 
magistrate.  The  conmiittee  could  not  tell  in  advance  what  might 
be  his  evidence  on  the  subject,  or  how  it  might  bear  upon  the 
matter  which  they  were  to  investigate.  He  was  assisted  by  the 
same  counsel  at  the  trial  and  on  the  investigation  before  the 
committee.  When  the  committee  came  to  make  their  report  to 
the  coimcil  they  stated  specifically  that  it  was  "in  respect  of  the 
conviction  "  that  he  was  guilty  of  infamous  and  disgraceful  conduct 
in  a  professional  respect,  and  it  was  on  account  of  this  that  they 
recommended  that  his  name  be  erased  from  the  register. 

As  I  have  said,  I  am  of  opinion  that  the  legislature  chose  as 
tiie  deciding  body  the  members  of  the  council,  specially  on  accouijt 
of  their  fitness  to  decide  these  questions  of  professional  ethics, 
and  that  we  should  give  to  their  unanimous  decision  at  least  as 
much  we^t  as  we  would  to  the  verdict  of  a  jury  on  a  question  of 
fact  submitted  to  them. 

The  penalty  imposed,  namely,  the  erasure  of  the  name  of  the 
appellant  from  the  register,  was  the  only  one  that  could  be  imposed 
under  the  srtiatute  in  force  at  the  tine  of  the  commission  of  the 
ofFence.  Under  sec.  32  of  the  Act,  the  council  may  at  any  tin^e,  on 
the  report  of  the  discipline  conjr  ittee,  direct  the  registrar  to  restore 
the  name  of  the  appellant  to  the  register. 

In. my  opinion,  the  appeal  should  be  disn^issed. 


Meredith,  C.J.O.: — I    agree    that    the    appeal    should    be 
dismissed. 
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I  take  it  that  the  complaint  which  the  appellant  was  called         Pq.g   ' 

upon  tp  answer  was  in  substance  a  complaint  that  he  had  been        

guilty  of  the  offence  of  which  he  had  been  convicted,  and  that  in     Chminiak 
committing  it  the  appellant  had  been  guilty  of  infamous  and         and 
disgraceful  conduct  in  a  professional  respect.  Physicians 

The  conviction  itself  would  piot  have  justified  the  respondents     g^^^^j^ 
in  finding  the  appellant  guilty  of  the  offence,  nor  did  the  respond-  of 

ents  assume  that  it  would.    The  appellant  was  examined  as  a  wit-        

ness,  and  detailed  the  circumstances  under  which  he  prescribed  m««*Wi.cj.o. 

liquor  for  the  young  woman,  and  how  she  obtained  the  bottle  of 

liquor  which  she  got.    The  discipline  committee  was  not  bound  to 

accept  his  explanation,  but  might,  in  my  opinion,  have  properly 

reached  the  conclusion,  to  which  the  committee  no  doubt  came, 

that  the  appellant  jconnived  at  the  woman  getting  the  quantity 

of  liquor  which  she  desired  to  get,  and  afforded  her  the  opportunity 

for  getting  it. 

The  evidence  as  to  the  numerous  prescriptions  the  appellant 
had  given,  though  not  in  itself  sufficient  to  warrant  a  finding  against 
the  appellant — and  indeed  the  giving  of  them  was  not  a  subject 
of  the  complaint  against  him — was  relevant  to  the  inquiry  which  the 
committee  had  to  enter  upon  in  dealing  with  the  complaint,  as 
throwing  light  upon  the  motive  that  actuated  the  appellant  in 
his  dealings  with  the  woman. 

In  the  view  I  take,  it  is  unnecessary  to  express  any  opini  m  as 
to  whether  the  character  of  the  act,  as  to  its  being  infamous  or 
disgraceful,  is  to  be  judged  accordii^  to  the  standard  adopted  in 
AUinson  v.  General  CouncU  of  Medical  Education  and  Registration^ 
[1894]  1  Q.B.  750,  or  that  adopted  in  Re  CrichUm  (1906),  13 
O.L.R.  271,  because,  in  either  view,  it  was,  in  my  opinion,  open  to 
the  discipline  committee  to  find  that  the  appellant's  conduct  was 
infamous  or  disgraceful  conduct  in  a  professional  respect. 

Physicians  are  entrusted  by  the  Legislature  with  the  privilege 
of  prescribing  liquor  imder  certain  conditions  for  their  patients,  and 
for  a  physician  to  abuse  that  privilege  by  supplying  liquor  to  be 
drunk  as  a  beverage  is,  in  my  opinion,  to  be  guilty  of  infamous  or 
disgraceful  conduct  in  a  professional  respect,  within  the  meaning 
of  sec.  31  of  the  Ontario  Medical  Act. 

HoDGiNS,  J. A. : — Under  the  terms  of  the  Ontario  Medical  Act, 
R.S.O.  1914,  ch.  161,  sec.  31,  the  council  must  find  that  the 
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practitioner  has  been  guilty  of  infamous  or  disgraceful  conduct  in 
a  professional  respect,  unless  his  case  falls  within  the  othef  proviaioii 
of  that  section.  The  meaning  of  similar  words  was  explained  by 
the  Court  of  Appeal  in  England,  composed  .of  Lord  Esher,  M.R., 
Lopes  and  Davey,  L.JJ.,  in  AUinson  v.  General  Council  of  Mediad 
Education  and  Registration,  [1894|  1  Q.B.  750,  at  pp.  760,  761:— 
^*  'If  it  is  shewn  that  a  medical  man,  in  the  pursuit  of  his 
profession,  has  done  something  with  regard  to  it  which  would  be 
reasonably  regarded  as  disgraceful  or  dishonourable  by  his  profes^ 
sional  brethren  of  good  repute  and  competency,'  then  it  is  open  to 
the  general  medical  council  to  say  that  he  has  been  guilty  of 
'infamous  conduct  in  a  professional  respect'." 

This  definition  was  prepared  by  Lopes,  L.J.,  with  the  assistance 
of  his  brother  Judges,  and  it  is  to  be  noted  that  the  offence  was 
peculiarly  one  against  members  of  the  medical  profession  who 
were  in  advertisements  denounced  as  poisoners,  etc. 

The  words  of  our  statute  differ  from  those  of  the  English  Act, 
which  are  "infamous  misconduct  in  any  professional  respect." 
The  Canadian  wording  is  wider  in  scope,  as  it  adds  tike  words 
"or  disgraceful,"  an  expression  which,  though  much  wider,  is  less 
concentrated  than  "infamous,"  a  word  somewhat  liable  to  mis- 
conception. 

In  the  case  of  Re  Crichton,  13  O.L.R.  271,  the  question  under 
our  statute  is  stated  to  be  whether  the  conduct  of  the  medical  man 
"in  the  practice  of  his  profession  has  been  infamous  or  disgraceful 
in  the  ordinary  sense  of  the  epith^,  and  according  to  the  common 
judgment  of  men"  (p.  282).  This  is  applying  a  different  standard 
— ^the  ordinary  man  as  against  the  learned  professional  man — and 
is  more  in  line  perhaps  with  the  opinion  of  Lord  Justice  Bowen  in 
Leeson  v.  General  Council  of  Medical  Education  and  Registration 
(1889),  43  Ch.D.  366,  at  pp.  383,  384. 

In  the  AUinson  case  the  definition  apparently  treats  the  words 
as  if  they  were  "in  a  professional  aspect,"  instead  of  "in  a  profes- 
sional respect." 

I  think  we  should  adopt  the  same  point  of  view  as  that  taken  in 
Re  CrichUm,  and  define  the  phrase  as  requiring  such  conduct  as 
may  be  considered  infamous  or  disgraceful  in  a  professional  re^)ect, 
in  the  ordinary  sense  as  understood  among  ordinary  men.  This  is 
apparently  the  view  of  the  late  Chief  Justice  Armour  and  the  other 
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membeiB  of  the  Queen's  Bench  Division  in  Re  Washington  (1893), 
23  0.R.  290,  atp.  311.  The  matter  is  of  importance^  as  those  who 
sit  as  judges  are  themselves  registered  physicians,  who  may  not 
always  be  conscious  of  failure  to  distinguish  what  they  consider 
disgraceful  conduct  from  that  protected  by  subnsec.  2.  I  mean  the 
acceptance  and  practice  of  other  theories  of  medicine  or  the 
practice  of  other  cults.  I  r^^t  that  upon  this  point  I  am  not  in 
accord  with  my  brother  Maclaren.  Trimble  v.  HiU,  5  App.  Gas. 
342,  to  which  he  refers,  contains  only  a  dictum,  as  Burton,  J.A., 
calls  it,  or  an  expression  of  opinion,  worthy  of  course  of  respectful 
attention,  that  the  Courts  in  Canada  should  govern  themselves 
by  the  judgment  of  the  Court  of  Appeal  in  England  in  its  construc- 
tion of  a  statute  where  a  like  enactment  has  been  passed  by  the 
local  Legislature. 

Here  the  words  are  not  the  same,  but  ampler,  and  so  the 
suggested  rule  of  construction  has  no  application.  But,  if  it  had, 
then,  notwithstanding  the  contrary  opinion  of  Riddell,  J.,  in 
Crowe  V.  Graham  (1910),  22  O.L.R.  145,  148,  that  it  is  "a  canon 
by  which  all  Colonial  Courts  must  govern  themselves,**  I  prefer  to 
adhere  to  the  views  of  Moss,  C.J.O.,  so  well  expressed  in  Jacobs  v. 
Beaver  (1908),  17  OX.R.  496,  at  pp.  499,  500. 

While  it  is  right  and  proper  that  the  Canadian  Courts  shall  be 
governed  by  the  authoritative  judgments  of  the  Judicial  Com- 
mittee, which  is  a  court  of  appeal  from  their  decisions,  it  does  not 
follow  that  the  final  appellate  tribimal  in  a  Province  should  accept 
as  conclusive  what  a  court  of  similar  jurisdiction  in  England  has 
pronounced  as  being  the  proper  construction  of  a  statute  in  terms 
identical  with  a  Canadian  Act. 

In  the  enactment  of  statutory  provisions,  the  elements  of 
prepossession  and  forces  of  environment  and  association  are  so 
strong  that  in  construing  legislation  it  is  hard  to  shake  them  off. 
This  is  often  felt,  even  in  decisions  of  the  Privy  Council  regarding 
local  statutes.  It  would,  I  think,  be  a  misfortune  if  our  Courts 
were  to  allow  their  functions  to  be  encroached  upon  from  any  idea 
that  propriety  requires  that  they  should  be  boimd  by  decisions 
other  than  those  recognised  as  binding  upon  all  Dominion  and 
Colonial  Courts. 

Approaching  tiiie  subject  from  this  point  of  view,  the  questions 
to  be  determined  are,  first,  whether  the  conclusion  of  the  medical 
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council  is  one  which  call  be  interfered  with,  in  view  of  the  words  of 
the  Act  80  interpreted  a^d  of  the  discretion  given  to  the  medical 
council,  and  whether  the  result  was  properly  and  fairly  obtained. 

The  evidence  given  before  tlie  committee  was  that  of  the  appel- 
lant alone.  The  formal  charge  was  laid  by  setting  out  the 
appellant's  conviction  by  the  Police  Magistrate  for  the  City  of 
Windsor  "for  unlawfully  giving  and  administering  intoxicating 
liquor  to  a  person  not  in  need  of  liquor,  and  when  the  use  of  sudi 
liquor  was  unnecessary,  and  otherwise  in  contravention  of  the 
provisions  of  the  Ontario  Temperance  Act,"  and  concluding  that 
"in  respect  of  the  said  conviction  you  were  guilty  of  infamous  or 
disgraceful  conduct  in  a  professional  respect." 

The  appellant  admitted  the  conviction  for  the  offence  as  stated 
and  the  payment  by  him  of  the  fine,  and  said  that  he  had  "nothing 
to  explain  outside  of  just  how  it  happened."  His  account  was, 
shortiy,  that  a  young  lady  of  about  21  came  into  his  office,  com- 
plained of  a  cold,  and  asked  for  a  quart  of  whisky,  which  he  refused 
to  give  her,  but  said  he  would  give  her  6  ounces.  He  did  so  out 
of  a  quart  bottle,  and  also  gave  her  scmie  quinine  mixture  for  a 
cold.  She  asked  to  be  left  in  the  front-office,  and  he  left  the  door 
between  that  room  and  his  consultation-room  open  "so  the  woman 
could  pass  in  from  the  waiting-room."  He  then  went  upstairs^ 
and  about  a  quarter  of  an  hour  aft^wards  heard  a  noise,  and 
sent  down,  discovering  that  ibe  young  lady  had  gone  and  that  the 
back-door  was  open.  She  was  picked  up  drunk  on  the  streets  a 
few  hours  later,  with  his  quart  bottle  of  whisky  in  her  possession, 
and  was  sent  to  the  hospital.  He  further  said  that  she  must  have 
drunk  whisky  while  he  was  upstairs,  and  that  he  supposed  she  took 
his  quart  bottie  of  whisky  and  got  out  by  the  back-door.  In 
addition  to  this  evidence,  which  he  says  is  what  wa§  given  before 
the  magistrate,  he  stated  that  the  license  inspector  told  of  the 
number  of  prescriptions  which  he  had  given  during  the  month  of 
February,  as  being  2S0.  He  also  adds  that  he  never  gives  whisky 
except  when  he  thinks  a  man  needs  it,  and  always  makes  an 
examination.  During  the  proceedings  he  was  asked  about  his 
prescriptions  in  the  month  of  December,  1918,  and  January,  1919. 
He  admits  them  to  have  been  about  200  for  each  month;  he  sees 
about  between  40  and  45  patients  a  day;  has  been  in  practice  10 
months,  and  is  the  only  doctor  that  can  speak  foreign  languages. 
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peferring  to  Rusaiau  and  Jewish  Polak.  Since  his  conviction,  he 
says,  he  has  been  giving  these  prescriptions  at  the  rate  of  about 
6  or  7  a  day  or  210  a  month,  but  never  in  any  case  except  where  he 
thought  it  was  necessary. 

I  do  not  think  the  evidence  regarding  the  number  of  prescrip- 
tions throws  any  legal  light  upon  the  question  in  issue  as  to  his 
conduct.  It  is  not  shewn  that  they  were  given  in  violation  of  the 
Act;  and,  however  one  might  suspect,  and  indeed  even  believe, 
that  great  laxity  must  have  prevailed  in  any  office  where  such  a 
large  number  of  orders  for  whisky  were  given,  yet  where  the 
statute  permits  and  legalises  prescriptions  of  6  oimces  of  whisky, 
it  is  not  possible  to  contend  that  mere  number  is  evidence  that  they 
were  improperly  given  or  were  in  excess  of  the  legal  quantity* 

But  I  think  they  throw  .light  in  another  direction.  The 
Ontario  Medical  Act  is  a  new  Act;  and,  until  it  was  passed,  pre- 
scription by  a  physician  was  not  the  only  way  in  which  whisky 
could  be  obtained.  Once  it  was  passed,  that  became  practically 
the  only  avenue  by  which  liquor  could  be  got  by  the  majority  of 
m.en  and  women.  It  was  a  new  duty  cast  upon  the  doctors,  and 
one  which  has  considerably  added  to  their  duties,  as  well  as  to  the 
income  of  many  of  l^em.  That  being  so,  when  there  is  evidence 
that  a  doctor  is  prescribing  whisky  as  a  medicine  under  the  Ontario 
Temperance  Act  at  the  rate  stated,  it  is  not  hard  to  conclude 
that  he  betrays  a  fioniliarity  with  the  Act  and  its  limitations  so  far 
as  he  and  the  public  are  concerned.  If  a  member  of  a  learned 
profession,  fully  acquainted  with  the  law,  the  object  of  which  is 
patent  to  all,  while  actively  taking  advantage  of  the  professional 
duties  it  lays  upon  him  and  the  fees  it  produces,  deliberately 
breaks  it,  tmder  the  circumstances  which  he  himself  discloses,  I 
would  be  quite  prepared  to  say  that  the  medical  council  were 
justified  in  finding  that  person  guilty  of  conduct  in  the  practice 
of  his  profession  which  is  infamous  or  disgraceful  in  a  professional 
respect. 

A  young  woman  of  about  21,  found  a  few  hours  afterwards 
drunk  on  l^e  streets  of  Windsor,  to  whom  he  has  given  whisky  as 
well  as  quinine  for  a  cold,  is  not  likely  to  have  imposed  upon  a 
medical  man  in  a  matter  so  familiar.  To  leave  her,  after  she  had 
asked  for  a  quart  of  whisky  for  a  cold,  in  a  waiting-room,  with  every 
opportunity  to  get  whatever  she  wanted,  is  rather  suggestive  of  the 
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^PP*  ^^-     offence  described.    Tlie  police  magiatrate  evidently  took  this  view, 

and  it  is  not  an  unreasonable  one.    I  am  quite  unable  to  see  how 

Chebniak    ^"^  Court  can  properly  say  that  the  finding  of  the  medical  ooundl 

AND         upon  that  point  w&b  one  which  reasonable  men  could  not  have 
College  OF  .^ 

Physicians    reacnea. 

AND  Upon  the  second  branch,  I  do  not  think  anything  has  occurred 

OF  which  entitles  the  appellant  to  complain  of  unfairness  or  want  of 

^^^^^'     notice.    While  it  is  true  that  the  whole  report  of  the  discipline 
Hodciiis,  j^.  ^  committee  was  adopted  and  that  it  is  stated  in  the  decision  of  the 
council  that,  ''upon  the  facts  ascertained  appearing  in  the  said 
report  and  the  evidence  therein  referred  to,"  the  appellant  was 
guilty  of  infamous  or  disgraceful  conduct,  it  must  be  borne  in  mind 
that  the  charge  is  distinctly  limited  to  infamous  and  disgraceful 
conduct  in  a  professional  respect  in.  resped  of  the  conviction  which  is 
recited,  and  that  the  report  of  the  committee  goes  on  to  find 
distinctly  that  the  infamous  and  disgraceful  conduct  is  in  respect 
of  the  conviction.    I  do  not  think  that  the  answers  to  the  questions 
asked  regarding  the  number  of  prescriptions  he  had  given  during  the 
months  of  December,  January,  and  February,  could  form  the  basis 
of  a  finding  against  him,  but  I  think  they  were  admissible  in  the  view 
that  I  have  mentioned.  Had  it  been  otherwise,  and  had  the  charge  and 
finding  not  been  so  specific  with  regard  to  the  conviction,  the 
reception  of  evidence  which  might  have  prejudiced  the  appellant 
would  have  to  be  considered,  although  it  would  require  much  more 
than  is  here  presented  to  throw  doubt  upon  the  legality  of  the 
finding  of  the  coimcil:  see  Re  Washingtony  23  O.R.  at  p.  312.    An 
inquiry  under  our  statute  is  made  a  judicial  one  by  sec.  33  and  by 
the  nature  of  its  proceedings  and  object.    I  think  this  must  have 
been  the  view  of  the  Judges  who  at  one  time  or  another  were 
concerned  with  the  long-fought  case  of  Re  Stinson  and  College  of 
Physicians  and  Surgeons  of  Ontario  (1911),  22  O.L.R.  627.    Our 
procedure  differs  from  that  under  the  English  Act  in  some  respects, 
notably  by  the  fact  that  erasure  does  not  involve  disqualification 
from  practising,  and  that  there  is  no  appeal,  nor  is  jurisdiction 
conferred  upon  the  Court  to  restore  the  name  to  the  register. 

Whatever  opinions  may  be  held  in  regard  to  the  advisability 
of  the  mAny  stringent  provisions  inserted  in  the  Ontario  Temper- 
ance Act,  it  is  still  the  law  of  the  land,  and  to  my  mind  it  ought  to 
be  itc  possible  to  hold  that  in  a  learned  profession,  such  as  the  m.edi- 
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cal  profession,  the  deliberate  breach  of  the  proviaioiis  of  the  Act 
for  gain  by  one  quite  familiar  with  them,  should  be  held  to  be 
otherwise  than  disgraceful  conduct  in  a  professional  respect.  It 
is  tp  be  observed  that  the  council  have  the  right  to  find  a  practi- 
tioner guilty  of  either  infamous  or  disgraceful  conduct;  and  that, 
while  a  discipline  committee  reports  that  he  is  guilty  of  both 
infamous  and  disgraceful  conduct,  the  council  has  foimd  him 
guilty,  under  the  terms  of  the  Act,  of  infamous  or  disgraceful 
conduct  in  a  professional  respect. 

While  I  think  the  appeal  should  be  dismissed,  I  cannot  help 
regretting  that  the  m^edical  council  did  not  act  upon  the  powers 
conferred  upon  it  at  the  last  session  of  the  Legislature*  and  suspend 
this  yoimg  physician,  iostead  of  erasing  his  name  from  the  register. 
TJnfortimately  the  legislation  gives  the  Divisional  Court  no  power 
to  substitute  the  lesser  punishment,  notwithstanding  larger  power 
possessed  by  the  Court  under  sec.  34  of  the  present  Act.  The 
more  merciful  course  was  taken  by  the  present  Court  of  Appeal  in 
England  in  /n  re  A  Solicitor  (1918),  62  Sol.  J.  351,  in  a  case  worse 
in  a  professional  sense  than  this. 
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Fehguson,  J.A.  (dissenting) : — ^This  is  an  appeal  by  Dr.  I.  N. 
Cherniak,  Windsor,  from  a  decision  and  order  of  the  Coimcil  of  the 
Collie  of  Physicians  and  Surgeons,  dated  the  26th  June,  1919, 
w^hereby,  acting  under  the  provision^  of  the  Medical  Act,  R.S.O. 
1914,  ch.  161,  they  found  the  appellant  guilty  of  infamous  or 
disgraceful  conduct  in  a  professional  respect,  and  ordered  his  name 
to  be  erased  from  the  college  register. 

The  charge  upon  which  Dr.  Cherniak  was  summoned  reads: — 

"1.  That  you,  the  said  I.  N.  Cherniak,  were  on  the  15th  day  of 
February,  1919,  convicted  by  Alfred  Miers,  Esquire,  Police 
Magistrate  for  the  City  of  Windsor,  of  unlawfully  giving  and 
administering  intoxicating  liquor  to  a  person  not  in  need  of  liquor, 
and  when  the  use  of  such  liquor  was  unnecessary,  and  otherwise 
in  contravention  of  the  provisions  of  the  Ontario  Temperance  Act. 

"2.  And  that  in  respect  of  the  said  above,  mentioned  con- 
viction you  were  fined  two  hundred  dollars  and  twenty-nine  dollars 
and  fifty  cents  costs,  or  in  default  of  payment  thereof  to  imprison- 
ment in  the  common  gaol  for  three  months. 

*See  9  Geo.  V.  ch.  25,  sec.  21,  adding  sec.  32a.  to  the  Ontario  Medical  Act. 
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"3.  And  that  in  respect  of  the  said  conviction  you  were  guilty 
of  infamous  or  disgraceful  conduct  in  a  professional  respect  and 
have  rendered  yourself  liable  to  have  your  name  erased  from  the 
register  of  the  said  college  as  aforesaid." 

The  charge  was  inquired  into  by  a  committee,  and  it  was  on  ihe 
report  of  the  conunittee  that  the  coimcil  acted. 

The  finding  of  the  committee  reads: — 

"3.  That  the  said  Dr.  I.  N.  Chemiak,  we  find,  unlawfully  gave 
and  administered  intoxicating  liquors  to  persons  in  order  that  the 
same  might  be  used  as  a  beverage  in  contravention  of  the  provisions 
of  the  Ontario  Temi)erance  Act. 

*^4.  That  in  respect  of  the  conviction  he  was  guilty  of  infamous 
and  disgraceful  conduct  in  a  professional  respect  and  that  the 
committee  recommend  to  the  council  that  action  be  taken  in  the 
premises  by  erasing  from  the  register  the  name  of  the  said  Dr.  I.  N. 
Chemiak. 

"5.  That  the  committee  recommend  that  the  council  order  that 
the  said  Dr.  I.  N.  Chemiak  do  pay  the  costs  of  and  incidental  to 
the  erasure  of  his  name  from  the  register." 

It  is,  I  think,  important  to  notice  that  the  appellant  is,  by 
para.  3,  foimd  guilty  of  unlawfully  giving  liquors  to  more  than  one 
person.  As  I  read  the  smnmons,  no  such  charge  was  made.  The 
charge  was  confined  to  the  one  occasion  in  respect  of  which  the 
accused  was  convicted  of  having  prescribed  liquor  when  there  was 
no  necessity  therefor. 

The  only  evidence  before  l^e  committee  was  that  of  the 
appellant,  and  his  account  of  the  circumstances  leading  up  to  his 
conviction,  which  he  admitted,  reads: — 

"8.  Q.  Tell  how  it  happened?  A.  That  certain  day,  I  don't 
remember  just  what  day  it  was,  this  person  in  question,  a  young 
lady  about  21, 1  should  judge,  came  in  the  office  and  complained  of 
a  cold,  and  asked  for  a  prescription  for  a  quart  of  whisky,  and  I 
refused  to  give  her  a  prescription  for  a  quart,  I  told  her  she  didn't 
require  so  much,  and  I  said,  'I  will  tell  you  what  I  will  do,  I  will 
give  you  6  ounces.'  I  poiu^  6  oimces  in  a  bottle  and  gave  her 
some  quinine  mixture  for  a  cold;  that  is  all  I  know  about  it.  After 
I  was  through  with  her,  she  asked  to  be  left  in  the  office  in  the  front, 
my  waiting-room;  she  was  the  last  patient  in,  and  I  consented, 
and  I  w^ent  upstairs  to  have  my  dinner;  and  in  my  consultation- 
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room  there  was  a  stove,  and  it  was  nice  and  warm  in  my  room,  but 
cold  in  the  waiting-room,  so  I  left  the  door  open,  so  the  woman 
could  pass  in  from  the  waiting-room.  I  went  upstairs,  and  about 
15  minutes  afterwards  I  heard  a  racket  as  though  some  one  was 
going  through  my  operating-room..  I  sent  the  lady  of  the  house 
down,  and  she  found  nobody  there,  but  the  back-door  was  open. 
That  is  the  last  I  heard  about  it  till  I  got  my  summons.  She  was 
f oirnd  with  a  big  bottle  of  whisky,  a  quart  bottle,  and  in  a  drunken 
condition. 

"9.  Q.  Not  the  bottle  you  gave  her?  A.  No. 

"  10.  Q.  She  was  arrested?  A.  She  was  not  arrested,  she  was 
picked  up  drunk,  and  I  think  she  was  sent  to  the  hospital. 

"By  t)T.  Becker:  11.-  Q.  She  was  found  with  your  quart  bottle  in 
her  possession?  A.  Yes. 

"12.  Q.  She  tobk  that  out  of  your  oflBice?  A.  I  imagine  she 
took  it  out  of  my  oflSce.  She  must  have  seen  where  I  took  my  other 
whisky  from  in  my  dispensary.    I  dispense  my  own  medicine. 

"By  Mr*  Shapley :  13.  Q.  You  came  up  before  the  magistrate? 
A.  Yes. 

"14.  Q.  What  evidence  was  given  there?  A.  She  gave  the 
evidence  that  she  didn't  know — she  admitted  she  had  asked  me 
for  a  quart  of  whisky,  and  I  refused  to  give  it  to  her,  but  she  said 
I  poured  it  right  out  in  my  own  waiting-room,  which  I  positively 
denied:  she  also  gave  evidence  she  didn't  know  how  she  got  the 
quart  of  whisky,  but  she  didn't  say  I  gave  it  to  her. 

"  15.  Q.  You  filled  the  bottle  from  yom-  own  supply  and  gave 
it  to  her?   A.  Yes. 

"16.  Q.  Apparently  she  drank  it  on  the  premises?  A.  She 
must  have  drank  it  while  I  was  upstairs,  and  I  suppose  she  went 
to  the  room  and  took  the  bottle  of  whisky  and  got  out  the  back- 
door. 

"17.  Q.  Your  bottle?   A.  Yes. 

"  18.  Q.  You  think  she  did  that  from  what  you  know?  A.  I 
think  she  did  because  she  didn't  have  any  when  she  was  in  my 
ofi&ce,  I  don't  think. 

"19.  Q.  Your  bottle  of  whisky  was  missing?    A.  Yes,  it  was. 

"20.  By  Dr.  Young:  What  was  the  size  of  your  bottle? 
A.  It  was  a  quart  round  bottle. 

"21.  Q.  You  missed  the  bottle  from  your  oflSce,  did  you? 
A.  Yes." 
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In  my  view,  that  is  all  the  evidence  that. was  properly  befoxe 
the  Qoundl^  or  that  is  now  before  this  Court,  touching  the  matten 
charged;  but,  travelling  outside  the  record  and  charge,  the  com- 
xnittee  required  the  accused  to  state  how  many  liquor  prescriptioDS 
he  had  given  during  the  months  of  December,  January,  and  Febru- 
ary, and  obtained  from  him  the  information  that  his  practice  was 
largely  among  foreigners,  that  he  saw  on  an  average  40  or  45 
patients  a  day,  and  that  he  issued,  on  an  average,  for  the  months  of 
December,  January,  and  February,  about  200  liquor  prescriptions 
per  month;  but  he  pledges  his  oath  that  in  every  case  liquor  was 
necessary. 

There  is  nothing  in  the  evidence  before  the  committee,  in  respect 
of  the  charge  on  which  the  appellant  was  convicted,  in  the  nature 
of  an  admission  that  the  liquor  given  at  that  time  was  given  as  a 
beverage,  or  that  it  was  not  necessaiy;  and  I*  do  not  think  that 
establishing  the  fact  that  he  gave  one  or  20  improper  prescriptionB 
establishes  or  is  evidence  that  all  or  any  of  the  other  liquor  pre- 
scriptions that  he  gave  were  illegal  or  unlawful.  I  agree  with  the 
opinion  of  Clute,  J.,  stated  in  Rex  v.  MacLaren,  39  O.L.R.  416,  at 
p.  422,  where  he  says. — 

''The  prosecution  asked  for  a  conviction  upon  the  inference 
to  be  drawn  from  the  number  of  prescriptions  given  within  the 
time.  The  number  given  might  raise  a  suspicion  in  one's  mind, 
but  is  no  evidence  whatever  in  proof  of  the  fact  .  .  .  There 
is  no  reason  to  think  that  the  physician  who  gave  his  evidence  was 
not  stating  the  truth.  It  is  not  whether  some  other  physician 
might  think  it  advisable  to  give  liquor  in  so  many  cases.  It  is  the 
judgment  of  the  attending  physician,  who  may  deem  it  necessary." 

It  may  be  that  giving  200  prescriptions  per  month  is,  in  the 
opinion  of  the  medical  council,  infamous  or  disgraceful  conduct 
in  a  professional  respect;  the  committee  did  not  so  find;  but,  if 
it  is,  the  appellant  should  have  an  opportunity  of  preparing  to 
meet  such  a  charge*  The  power  to  deprive  a  doctor  of  his  good 
name,  his  professional  standing,  and  his  means  of  livelihood,  must, 
I  think,  be  exercised  with  caution,  and  only  after  the  fairest  and 
fullest  opportunity  has  been  given  to  the  accused  of  preparing  to 
meet  and  answer  a  charge. 

The  committee  does  not  indicate  the  act  or  acts  which  coDsti- 
tute,  in  its  opinion,  the  disgraceful  or  infamous  conduct  found 
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by  para.  4  of  its  report;  and  I  am  unable  to  find,  in  the*  evidence 
befoxe  the  committee,  anything  to  support  a  finding  that  the 
appellant's  conduct,  on  the  occasion  in  respect  of  which  he  was 
convicted,  was  infamous  or  disgraceful. 

It  is  true  that  the  accused  admitted  his  conviction,  but  I  do 
not  think  that  that,  in  itself,  furnishes  any  evidence  on  which  the 
council  might  base  a  finding  of  infamous  or  disgraceful  conduct. 

Section  31  of  the  Act  deals  with  convictions,  and  provides  that 
where  a  doctor  has  been  convicted  of  an  indictable  offence,  or  has 
been  guilty  of  infamous  or  disgraceful  conduct,  he  shall  be  liable 
to  have  his  name  erased  from  the  register;  to  my  mind  ^e  effect  of 
this  provision  is  that,  if  it  appears  that  the  conviction  was  in  respect 
of  a  matter  which  is  not  an  indictable  offence,  then  evidence  other 
than  the  conviction  is  required  to  establish  infamous  or  disgraceful 
conduct;  and,  imless  such  other  evidence  is  before  the  members 
of  the  council,  they  have  not  power  or  jurisdiction  to  inflict  upon 
a  brother  practitioner  the  severe  punishm.ent  meted  out  by  the 
sentence  pronounced  in  the  case  of  this  appellant. 

JIad  the  admission  of  the  appellant  in  reference  to  the  prescrip- 
tions been  brought  out  on  cross-examination,  it  might  have  been 
successfully  contended  that  the  appellant's  credibility,  his  motives, 
could  be  tested  in  that  way — but  that  is  not  what  took  place. 
Counsel  for  the  college  put  the  appellant  in  the  witness-box  and 
questioned  him  on  this  point,  not,  I  think,  for  the  purpose  of  testing 
his  credibility,  but  for  the  purpose  for  which  the  committee 
improperly  received  and  used  it,  namely,  of  making  out  and 
supporting  the  finding  on  a  charge  not  made — "that  the  appellant 
imlawfully  administered  intoxicating  liquors  to  person(s)  in  order 
that  the  same  might  be  used  as  a  beverage." 

I  would  allow  the  appeal. 
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Magee,  J.A.,  agreed  with  Ferguson,  J.A. 

Appeal  dismissed  (Magee  and  Fbrgubon,  JJ.A., 
dissenting.) 


32-46  O.L.R. 
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1919  [JUDICIAL  COMMITTEE  OF  THE  PRIVY  C0UNCIL.1 

Dec.  18 

Toronto  R.W.  Co.  v.  City  op  Toronto. 

Constitutional  Law — Poicers  of  Dominion  Parliament — Dominion  Railway  Act, 
R,S.C.  1906,  ch,  S7,  sees.  69,  gS7,  2S8  {S  (St  9  Edw,  VII.  ch.  St)— Order  of 
Board  of  Railway  Commissioners  for  Canada  Authorising  Conslrvciion 
by  Municipality  of  Bridge  over  Tracks  of  Dominion  Railway  Companies — 
Direction  for  Payment  of  Part  of  Cost  by  Provincial  Railway  Company — 
British  North  America  Act,  sec.  92(10) — Interest  of  Provincial  Railway 
Company  in  Works — **By  any  Order  Directs'^ — Construction  of  Order — 
Permissive  or  Mandatory — Making  Order  of  Railway  Board  a  Rule  of 
Court — Railway  Act,  sec.  46 — Intra  Vires — Procedure — Appeal  to  His 
Majesty  in  Council — Special  Leave  to  Appeal  Directly  fiom  Orders  of 
RaUway  Board — Court  of  Record — Prerogative  of  Crown — Petition  for 
Special  Leave — Long  Delay  in  Presenting — Innocent  Misrepresentations  as  to 
Reasons  for  Delay — Power  to  Rescind  Special  Leave — When  Exercised. 

The  Board  of  Railway  Commiflsioners  for  Canada  is  not  a  mere  administratiye 
body — ^it  is  a  Court  of  record.  The  prerogative  of  granting  special  leave 
to  appeal  to  His  Majesty  in  Council  is,  primd  facie,  ap^cable  to  all  Courts 
in  His  Majesty's  Dominions;  and  the  Railway  Board  is  not  exempt  from 
the  general  rule.  The  power  of  granting  leave  to  appeal  from  orders  oi 
the  Board  is,  however,  one  which  should  be  very  sparingly  exercised. 

Special  leave  was  granted  to  the  Toronto  Railway  Company,  a  orovincial 
railway  company,  to  appeal  from  two  orders  of  the  Board,  maae  respec- 
tively on  the  3rd  July,  1909,  and  the  30th  November,  1917.  The  nrst 
order  directed  that  the  appellant  company  should  bear  a  certain  proportion 
of  the  cost  of  a  bridge  wmch  the  city  corporation  was  hy  the  order  author- 
ised to  construct  for  the  purpose  of  carrying  a  highway,  with  the  appellants' 
,  tracks  thereon,  over  the  tracks  of  three  Dominion  railway  companies; 

and  the  second  order  directed  that  the  appellants  should  make  a  payment 
of  a  sum  of  money  on  account  towards  the  cost  of  construction.  Special 
leave  was  also  granted  to  the  same  appellants  to  appeal  from  the  order  of 
MmDLETON,  J.,  of  the  4tb  February,  1918,  refusing  a  stay  of  execution: 
Re  City  of  Toronto  and  Toronto  R.W.  Co.  (1918),  42  O.L.R  82.     • 

As  to  the  two  orders  of  the  Railway  Board : — 

Held,  that,  where  the  Board,  in  the  exercise  of  its  statutory  powers,  makes 
such  an  order  as  that  of  the  3rd  July,  1909,  that  is  a  case  in  wnich  the  Board 
by  order  directs  works  to  be  constructed,  within  the  meaning  of  sec.  59 
of  the  Dominion  Railway  Act,  R.S.C.  1906,  ch.  37.  The  words  of  that 
section,  *'by  any  order  directs,"  are  satisfied  by  an  order  of  the  Board 
giving  authority  for  the  construction  of  works  to  a  municipality  or  other 
applicant,  and  containing  directions  with  regard  to  it  such  as  were  con- 
tained in  the  order  of  the  3rd  July.  And  in  such  a  case  the  Board  may 
order  by  what  company,  municipality,  or  person  interested  in  or  affected 
by  the  order  directing  the  works,  the  expenses  shall  be  paid.  The  order 
could  not  be  treated  as  merely  permissive — ^it  was  mandatory. 

The  power  given  by  sec.  69  apphes  in  the  case  of  any  order  made  by  the 
Board  in  the  exercise  of  any  power  vested  in  it  by  the  Railway  Act.  Sec- 
tions 237  and  238,  as  enacted  b^r  the  amending  Act  of  1909,  8  &  9  Edw. 
YII.  ch.  32,  are  part  of  the  Railway  Act,  and  sec.  59  applies  to  orders 
made  under  them. 

Although  the  railway  of  the  appellants  was  a  provincial  railway,  the  statutory 
provisions  which  gave  power  to  throw  upon  the  appellants  the  cost  of 
the  works  were  not,  because  of  the  provisions  of  sec,  92(10)  of  the  British 
North  America  Act,  ultra  vires  of  the  Dominion  Parliament;  and  the 
appellants  were  interested  in  and  affected  by  the  works  authorised  by  the 
oraer. 

Toronto  Corporation  v.  Canadian  Pacific  R.W.  Co.,  [1908]  A.C.  54,  followed. 
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British  Columbia  Electric  R,W,  Co.  v.  Vancouoer  Victoria  and  Eastern  R.W, 
Co.,  [1914]  A.C.  1067,  distinguished. 

Heldj  also,  affirming  the  order  of  MroDLETON,  J.,  that  sec.  46  of  the  Railway 
Act,  R.S.C.  1906,  ch.  37,  was  not  uUra  viresj  and  that  the  objection  taken 
to  the  procedure  foUowed  in  making  the  order  a  rule  of  Court  failed. 

The  appeEd  was,  theilefore,  dismissed  upon  the  merits. 

Observations  by  the  Boajrd  (Judicial  Committee) : — 

It  is  incumbent  on  the  petitioners,  in  any  case  in  which  special  leave  is  applied  . 
for,  to  see  that  the  facts  are  correctly  brought  to  the  notice  of  the  Board, 
and  if  at  any  stage  it  is  found  that  there  has  been  failure  to  do  so  the  leave 
may  be  rescinded 

Mohun  Loll  SookuL  v.  Bebee  Doss  (1861),  8  Moore  Ind.  App.  193,  195,  and 
Mussoorie  Bank  v.  Raynor  (1882),  7  App.  Cas.  321,  328,  329,  approved. 

In  this  case  the  allegations  in  the  petition  for  leave  to  appeal,  designed  to 
account  for  the  de&y  in  presenting  the  petition — ^the  substantive  order 
having  been  made  in  1909,  and  the  'subsequent  orders  being  merely  sub- 
sidiary— ^were  not  borne  out  by  the  documentary  evidence.  The  delay, 
if  unaccounted  for,  mi^t  lead,  and  probably  would  have  led,  to  the  refusal 
of  leave;  and,  objection  being  taken  upon  the  hearinjg  of  the  appeal,  if 
the  occasion  had  arisen  for  deciding  on  the  objection,  it  would  have  been 
a  matter  for  the  Board's  grave  consideration  whether  the  leave  should  not 
be  rescinded,  however  innopent  the  misrepresentation. 
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An  appeal  by  the  Toronto  Railway  Company  (by  special  leave 
of  the  Judicial  Committee)  from  three  orders. 

The  first  of  these  orders  was  made  on  the  3rd  July,  1909,  by  the 
Railway  Board  for  Canada,  and  directed  that  the  Toronto  Railway 
Company  should  bear  a  certain  proportion  of  the  cost  of  the 
construction  of  a  bridge  wWch  the  Corporation  of  the  City  of 
Toronto  was  by  the  order  authorised  to  construct  for  the  purpose 
of  carrying  the  highway  of  Queen  street  east,  Toronto,  with  the 
tracks  thereon  of  the  Toronto  Railway  Company,  a  provincial 
railway,  over  the  tracks  of  the  Canadian  Pacific  Railway  Com- 
pany, the  Grand  Trunk  Railway  Company,  and  the  Canadian 
Northern  -Railway  Company,  all  three  Dominion  railways. 

The  second  order  was  dated  the  30th  November,  1917,  and  by 
it  the  Railway  Board  directed  that  the  Toronto  Railway  Company 
should  make  a  payment  of  $80,000  on  accoimt  towards  the  cost  of 
construction. 

The  third  order  appealed  against  was  dated  the  4th  February, 
1918,  and  was  made  by  Middleton,  J.,  in  the  Supreme  Court  of 
Ontario,  refusing  a  stay  of  execution  against  the  Toronto  Railway 
Company:  Re  City  of  Toronto  and  Toronto  R.  W.  Co.  (1918), 
42  O.L.R.  82,  43  D.L.R.  739. 

November  21,  24,  and  25.  The  appeal  was  heard  by  Viscount 
FiNLAY,  Viscount  Cave,  Lord  Sumner,  and  Lord  Parmoor. 
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Sir  John  Simon,  K.C.,  and  D.  L.  McCarthy,  K.C.,  for  Oie 
iq>pellaiit8. 

G.  -B.  Oearyy  K.C.,  and  Irving  S.  Fairly,  for  the  Corporation  of 
the  City  of  Toronto,  the  respondents. 

December  18.  The  judgment  of  the  Judicial  Committee  was 
read  by  Viscount  Finlay: — It  was  urged  on  behalf  of  the  appel- 
lants that  the  order  for  payment  of  part  of  the  cost  of  constnicti<Hi 
was  not  authorised  by  the  Railway  Act  of  Canada.  On  behalf  of 
the  respondents,  the  Corporation  of  Toronto,  it  was  contended, 
first,  that  special  leave  to  appeal  from  orders  of  the  Railway  Board 
cannot  be  granted;  secondly,  that  the  order  for  special  leave  to 
appeal  in  the  present  case  ought  to  be  rescinded,  on  the  ground 
that  the  relevant  facts  were  not  correctly  stated  in  the  petition; 
and,  thirdly,  that  the  order  for  payment  of  part  of  the  cost  ct 
construction  made  against  the  Toronto  Railway  Company  was 
authorised  by  the  Railway  Act,  and  could  not  be  impeached. 

Queen  street  ea^t  is  a  public  highway  in  Toronto,  running  east 
and  west,  and  along  it  runs  the  appellants',  railway.  It  was 
crossed  on  the  level  by  the  railways  of  the  Canadian  Pacific,  the 
Grand  Trunk,  and  the  Canadian  Northern  Railway  Companies. 
On  the  20th  Jxme,  1905,  an  application  was  made  by  the  Toronto 
Corporation  to  the  Railway  Board  under  sec.  186  of  the  Railway 
Act  of  1903,  3  Edw.  VII.  ch.  58,  for  an  order  permitting  the 
corporation  to  construct  a  high  level  bridge  over  the  tracks  of  the 
railways  crossing  Queen  street  east,  and  for  an  order  determining 
the  proportions  in  which  the  cost  of  construction  should  be  borne 
by  the  railway  companies  and  other  parties  interested.  Notice  of 
this  application  was  served  on  the  several  railway  companies,  one  of 
which  was  the  Toronto  Railway  Company,  the  present  appellants. 
The  application  was  heard  in  April,  November,  and  December, 
1906,  by  the  Railway  Board.  The  Toronto  Railway  Company 
appeared  by  counsel  before  the  Board.  On  the  12th  December 
their  counsel  admitted  the  jurisdiction  of  the  Board  to  order  the 
company  to  contribute  a  part  of  the  cost  as  a  party  interested,  but 
later  in  the  day  he  stated  that  this  concession  was  made  only  for 
the  purpose  of  the  argument  in  case  some  other  remedy  should  be 
open  to  him. 
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On  the  3rd  July,  1909,  the  Railway  Board  made  the  principal 
order  appealed  against.    It  is  in  the  following  terms: — 

"In  the  matter  of  the  application  of  the  City  of  Toronto, 
hereinafter  called  the  'applicant,'  for  authority  to  build  a  high. level 
bridge  over  the  Don  Improvement  and  the  tracks  of  the  Canadian 
Pacific  Railway  Company,  the  Grand  Trunk  Rfiiilway  Com- 
pany, and  the  Canadian  Northern  Ontario  Railway  Company, 
at  Queen  street  east,  in  the  City  of  Toronto  :^ — 

"Upon  hearing  evidence  and  what  was  alleged  by  coimsel  for 
the  applicant,  the  Toronto  Railway  Company,  the  Canadian 
Pacific  Railway  Company,  the  Grand  Trunk  Railway  Company, 
and  the  Canadian  Northern  Ontario  Railway  Company: — 

"It  is  ordered: — 

"1.  That  the  applicant  be,  and  it  is  hereby,  authorised  to 
construct  a  bridge  to  carry  the  highway  and  the  tracks  of  the 
Toronto  Railway  Company  over  the  tracks  of  the  Canadian  Pacific 
Railway  Company,  the  Grand  Trunk  Railway  Company,  and  the 
Canadian  Northern  Ontario  Railway  Company,  where  such  tracks 
cross  Queen  street  east,  in  the  City  of  Toronto. 

"2.  That  the  applicant  submit  detail  plans  of  the  proposed 
bridge  and  approaches  thereto  for  the  approval  of  an  engineer  of 
the  Board  by  the  15th  day  of  September,  1909,  and  construct  the 
bridge  ready  for  traffic  by  the  1st  day  of  July,  1910. 

"3.  That  the  cost  of  tfie  construction  of  the  bridge  and 
approaches  and  the  land  damages,  if  any,  shall  be  paid  as  follows: 
the  City  of  Toronto,  15  per  cent.;  the  Toronto  Railway  Company, 
15  per  cent.;  the  Canadian  Pacific  Railway  Company,  35  per  jcent.; 
the  Canadian  Northern  Ontario  Railway  Company,  25  per  cent.; 
and  the  Grand  Trunk  Railway  Company  (Belt  Line),  10  per  cent. 

"4.  That,  upon  completion,  the  said  bridge  shall  be  maintained 
by  the  applicant;  the  cost  of  such  maintenance,  with  the  exception 
of  the  cost  of  the  maintenance  of  the  roadway  and  sidewalks  on 
said  bridge  and  approaches,  shall  be  paid  as  follows:  by  the  City 
of  Toronto,  70  per  cent.;  by  the  Canadian  Pacific  Railway  Com- 
pany, 10  per  cent.;  by  the  Canadian  Northern  Ontario  Railway 
Company,  10  per  cent.;  by  the  Grand  Trunk  Railway  Company, 
10  per  cent.;  the  cost  of  the  maintenance  of  the  roadway  and  side- 
walks on  said  bridge  and  approaches  shall  be  borne  entirely  by  ihe 
applicant. 
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"5.  That  any  matter  in  dispute  between  any  of  the  parties 
hereto,  with  regard  to  the  carrying  out  of  the  provisions  of  this  order, 
shall  be  determined  by  the  chief  engineer  of  the  Board." 

On  the  10th  September,  1909,  the  Toronto  Railway  Company 
gave  notice  of  application  to  the  Railway  Board,  imder  sec.  56 
(3)  of  the  Railway  Act,  R.S.C.  1906,  ch.  37,  for  leave  to  appeal 
to  the  Supreme  Court  of  Canada,  on  the  ground  that,  as  a  matter 
of  law,  the  company  should  not  have  been  ordered  to  pay  any 
portion  of  the  cost  of  construction.  This  application  was,  on  the 
15th  September,  refused  by  the  Railway  Board.  On  the  21st 
of  the  same  month  the  company  applied,  under  sec.  56  (2)  of  the 
Railway  Act,  for  leave  to  appeal  to  the  Supreme  Court  of  Canada 
on  the  question  whether  there  was  jurisdiction  to  make  the  order. 
This  application  was  refused  by  Mr.  Justice  Duff,  and  no  attempt 
was  made  to  get  leave  to  appeal  from  this  refusal. 

The  second  order  appealed  against,  for  payment  to  be  made 
on  account,  was  not  made  till  the  30th  November,  1917,  and  is 
subsidiary  to  the  principal  order  of  the  3rd  July,  1909;  it  was  made 
a  rule  of  the  Supreme  Court  of  Ontario,  imder  sec.  46  of  the  Rail- 
way Act,  R.S.C.  1906,  ch.  37,  in  January,  1918. 

The  third  order  appealed  against — ^that  of  the  4th  February, 
1918 — ^is  a  refusal  to  stay  execution. 

A  petition  for  special  leave  to  appeal  was  presented  in  July, 
1918,  nine  years  after  the  date  of  the  principal  order  appealed 
against.  The  petition  for  special  leave  contains  the  following 
paragraph,  which  has  reference  to  the  great  lapse  of  time  which 
had  taken  place: — 

"19.  That  since  the  year  1909  the  whole  question  involved  has 
been  in  dispute  between  your  petitioners  and  the  City  of  Toronto; 
that  imtil  the  year  1917  your  petitioners  were  unaware  whether 
and  to  what  extent  the  City  of  Toronto  would  finally  press  for 
payment  of  the  expenses  of  the  said  bridge  by  your  petitioners; 
that,  after  the  judgment  given  in  the  case  of  British  Columbia 
Electric  RW.  Co,  v.  Vancouver  Victoria  and  Eastern  fi.TF.,  [1914] 
A.C.  1067,  19  D.L.R.  91,  upon  appeal  to  Your  Majesty  in  Council 
(the  reasons  for  which  judgment,  in  your  petitioners'  submission, 
shew  that  there  is  no  jurisdiction  in  the  said  Board  to  order 
your  petitioners  to  pay  such  expenses),  your  petitioners  hoped 
that  no  further  attempt  would  be  made  by  the  City  of  Toronto 
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to  obtain  an  order  for  such  payment;  that  matters  remained  still 
in  dispute  pending  any  attempt  by  the  City  of  Toronto  to  get  a 
final  order,  and,  further,  pending  the  settlement  of  all  outstanding 
'  disputes  (of  whicji  there  are  several)  upon  the  expiration  of  your 
petitioners'  franchise  in  the  year  1921;  but  that,  by  the  procedure 
now  adopted,  the  City  of  Toronto  have  sought  to  obtain  a  very 
large  sum  of  money  from  your  petitioners,,  to  payment  of  which 
your  petitioners  submit  the  City  of  Toronto  are  not  entitled.''    ' 

At  the  opening  of  the  case  Mr.  Geary  made  a  preliminary 
objection  to  the  jurisdiction,  decision  on  which  was  reserved  untU 
the  case  should  have  been  heard.  Mr.  Geary  contended  that 
it  was  not  competent  to  grant  special  leave  to  appeal  to  His 
Majesty  in  Council  direct  from  the  Railway  Board.  Their 
Lordships,  after  full  consideration,  have  arrived  at  the  conclusion 
that  the  Railway  Board  is  not  exempt  from  the  prerogative  of 
the  Crown  to  grant  special  leave  to  appeal.  The  Railway  Board 
is  not  a  mere  administrative  body.  It  is  a  court  of  record, 
and  it  may  be  of  importance  that  ia  some  &(pecial  cases  its  decisions 
on  points  of  law  should  be  taken  on  special  leave  direct  to  His 
Majesty  in  Coxmcil.  The  prerogative  of  granting  special  leave 
to  appeal  is,  primd  fadey  applicable  to  all  Courts  in  His  Majesty's 
Dominions,  and  their  Lordships  cannot  see  any  ground  which' 
would  warrant  them  in  holding  that  the  Railway  Board  is  exempt 
from  the  general  rule.  At  the  same  time,  their  Lordships  must 
add  that,  in  their  opinion,  this  is  a  power  which,  in  the  case  of  the 
Railway  Board,  should  be  very  sparingly  exercised.  There  is  by 
the  Railway  Act  a  general  power  conferred  on  the  Governor  in 
Council,  either  on  his  own  motion  or  upon  petition,  to  vary  or 
rescind  any  order  of  the  Railway  Board  (sec.  d6).  By  the  same 
section  (sub-sec.  3)  there  is  given  an  appeal  to  the  Supreme  Court 
of  Canada  on  any  point  of  law,  leave  being  obtained  from  the 
Board;  and  provision  is  also  made  (sub-sec.  2)  for  an  appeal  to  the 
Supreme  Court  of  Canada,  with  leave  of  a  Judge  of  that  Court, 
on  any  question  of  jurisdiction. 

Having  regard  to  these  provisions,  it  would  appear  that  the 
power  of  granting  special  leave  to  appeal  from  orders  of  the 
Railway  Board  should  be  cautiously  exercised  and  only  imder 
special  circimistances. 

Mr.  Geary  further  contended  that  the  special  leave  in  the 
present  case  ought  to  be  rescinded,  on  the  ground  of  inaccuracy 
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in  the  statements  made  in  para.  19  of  the  petition.  This  point 
will  be  dealt  with  at  a  later  stage  of  this  judgment. 

Their  Lordships  proceed  to  consider  the  case  upon  its  merits. 
It  depends  upon  the  terms  of  the  Railway  Act,  and  the  relevant 
enactments  are  contained  m  the  Act  of  1906,  with  the  amend- 
ments introduced  by  the  Railway  Act  of  1909.  The  most  material 
sections  are  sec.  59  and  sees.  237  and  238,  both  of  which  latter 
are  amended  by  the  Act  of  1909. 

Section  59,  by  its  first  subHsection,  provides  in  effect  that 
when  the  Board,  in  the  exercise  of  any  power  vested  in  it  by  that 
Act  or  by  the  special  Act,  by  any  order  directs  any  .  .  works 
..  .  .it  may  order  by  what  company,  municipality  or  person, 
interested  in  or  affected  by  such  order,  the  same  shall  be  con- 
structed. Sub-section  2  provides  that  the  Board  may  order 
by  whom,  in  what  proportion,  and  when,  the  expenses  of  such 
works  shall  be  paid. 

This  section  applies  to  every  case  in  which  the  Board  by 
any  order  directs  works,  and  gives  it  power  to  "order  by  what 
company,  municipality  or  person  interested  in  or  affected  by 
such  order"  they  shall  be  constructed,  and  to  order  by  whom 
the  expenses  of -construction  shall  be  paid.  There  is  not  in  sub- 
'^sec.  2  any  definition  of  the  class  of  persons  who  may  be  ordered 
to  pay  such  expenses,  but  it  seems  ctor  that  sub-sec.  2  must 
be  read  with  reference  to  the  immediately  preceding  provision, 
and  that  such  an  order  may  be  made  only  on  a  company,  munici- 
pality, or  person  interested  in  or  affected  by  the  order  directing 
the  works.  It  appears  to  their  Lordships  that,  where  the  Board, 
in  the  exercise  of  its  statutory  powers,  makes  such  an  order  as 
was  made  in  the  present  case  on  the  3rd  July,  1909,  that  ia  a 
case  in  which  the  Board  by  order  directs  works  to  be  constructed, 
within  the  meaning  of  sec.  59.  It  would  be  reading  the  words 
"by  any  order  directs"  in  that  section  too  strictly  if  they  were 
held  to  apply  only  to  cases  in  which  the  order  takes  the  form  of  a 
command  for  the  execution.  They  are  satisfied  by  an  order  of  the 
Board  giving  authority  for  the  construction  to  a  municipality 
or  other  applicant,  and  containing  directions  with  regard  to  it 
such  as  are  contained  in  this  order  of  the  3rd  July.  It  follows 
that  in  such  a  case  the  Board  may  order  by  what  company,  muni- 
cipality, or  person  interested  in  or  affected  by  the  order  directing 
the  works,  the  expenses  should  be  paid. 
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Where  a  responsible  public  body  applies  for  leave  to  construct 
the  works,  no  formal  command  for  their  execution  is  wanted; 
leave  is  enough,  such  as  was  granted  by  clause  1  of  the  present 
order.  But  clause  2  orders  the  submission  of  detailed  plans 
by  the  16th  September,  1909,  and  that  the  bridge  be  ready  for 
traffic  by  the  1st  July,  1910.  The  applicant  takes  the  leave  with 
the  orders  in  clause  2,  and  these  orders  might  be  enforced  by 
the  Board.  To  treat  completion  by  the  1st  July,  19ip,  as  merely 
a  condition  on  which  the  leave  was  granted  is  to  ignore  the  fact 
that  completion  by  that  date  is  in  terms  ordered,  and  such  a 
construction  would  leave  the  Board  and  the  public  with  no  redress 
except  the  cancelling  of  the  leave.  The  same  observations  apply 
to  the  filing  of  the  plans. 

It  is  impossible  to  treat  this  order  as  merely  permissive;  it  is 
mandat6ry. 

Sections  237  and  238,  as  they  stood  in  R.S.C.  1906,  ch.  37, 
made  provision  for  the  case  of  a  railway  crossing  a  highway,  or 
vice  versdy  but  did  not  contain  any  provision  as  to  the  payment  of 
expenses  of  the  works.  Section  59  would  apply  to  the  case  of 
any  order  made  under  either  of  these  sections,  as  being  made 
under  the  Act  of  which  sec.  59  forms  part. 

These  sections  are,  however,  repealed  by  the  Act  of  1909 
(8  &  9  Edw.  VII.  ch.  32),  and  replaced  by  the  new  sections  237 
and  238  as  they  now  stand  in  the  Railway  Act. 

The.  new  sec.  237  deals  with  the  case  of  an  application  for  leave 
to  construct  a  railway  upon,  along,  or  across  a  highway,  or  a 
highway  along  or  across  a  rail^yay.  It  provides  for  the  sub- 
mission to  the  Board  of  plans  and  profiles,  and  empowers  the 
Board  by  order  to  grant  the  application  on  such  terms  as  it  thinks 
proper,  or  to  order  that  the  railway  be  carried  over,  under,  or 
along  the  highway,  or  vice  versd,  or  that  there  should  be  a  diver- 
sion of  either,  or  that  protective  measures,  by  employment  of 
watchmen  or  the  execution  of  other  works,  be  taken  to  diminish 
the  danger  of  the  crossing. 

The  new  sec.  238  deals,  in  its  first  sub-section,  with  the  case 
of  a  railway  already  constructed  upon,  along,  or  across  any  high- 
way, and  provides  that  in  such  case  the  Railway  Board  may, 
of  its  own  motion  or  on  application  on  behalf  of  the  Crown  or  any 
mimicipality   or   other   corporation,   or   any  person   aggrieved, 
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order  the  company  to  submit  plans  to  the  Board,  and  may  make 
orders  such  as  are  authorised  by  sec.  237  for  the  avoidance  of 
danger.  Sub-section  3  contains  a  provision  for  the  pa3rment  of 
the  expenses  which  is  applicable  to  orders  alike  under  sec.  237 
and  sec.  238.    The  words  of  this  sub-section  should  be  quoted: — 

''Notwithstanding  anything  in  this  Act,  or  in  any  .other  Act, 
the  Board  may,  subject  to  the  provisions  of  section  238a  of  this 
Act,  order  ^hat  portion,  if  any,  of  cost  is  to  be  borne  respectively 
by  the  company,  municipal  or  other  corporation,  or  person,  in 
respect  of  any  order  made  by  the  Board  under  this  or  the  preceding 
section,  and  such  order  shall  be  bindiog  on  and  enforceable  agsdnst 
any  railway  company,  municipal  or  other  corporation,  or  person 
named  in  such  order." 

Whatever  be  the  construction  of  this  sub-section,  there  is 
nothing  in  it  to  put  an  end  to  the  application  of  sec.  59  to  orders 
under  sees.  237  and  238.  The  power  given  by  sec.  59  applies 
in  the  case  of  any  order  made  by  the  Board  in  the  exercise  of  any 
power  vested  in  it  by  the  Railway  Act.  As  sees.  237  and  238 
are  part  of  the  Railway  Act,  it  follows  that  sec.  59  applies  to 
orders  made  imder  them.  The  order  is,  therefore,  good  by 
virtue  of  sec.  59,  and  it  is  unnecessary  to  consider  how  far  it  might 
also  be  supported  under  sec.  238  (3). 

The  Toronto  Railway  Company's  lines  ran  along  the  surface 
of  Queen  street  east  and  crossed  on  the  level  the  lines  of  the 
three  Dominion  railway  companies.  The  order  of  the  Railway 
Board  involved  carrying  the  highway,  with  the  lines  of  the  Toronto 
Railway  Company  upon  it,  by  a  bridge  over  the  lines  of  the 
Dominion  railways.  The  Toronto  Railway  Company  was,  there- 
fore, beyond  all  question,  interested  in  or  affected  by  the  works 
ordered.  How  far  the  Toronto  Railway  Company  benefited  by 
these  works,  and  what  proportion  of  the  cost  it  was  fair  to  throw 
upon  that  company,  was  entirely  a  matter  for  the  Railway  Board 
to  decide. 

The  first  objection  raised  by  the  appellants  to  the  order  as 
to  cost  was  that  the  railway  of  the  Toronto  Railway  Company 
is  a  provincial  railway,  and  that  any  enactment  giving  power  to 
throw  upon  it  the  cost  of  works  would  be  uUra  vires  of  the  Dominion 
Parliament.  Reference  was  made  to  sec.  92  ( 10)  of  the  British  North 
America  Act,  which  gives  the  provincial  legislatures  the  exclusive 
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right  of  making  laws  with  regard  to  local  works  or  undertakings 
not  declared  by  the  Parliament  of  Canada  to  be  for  the  general 
advantage  of  two  or  more  of  the  Provinces.  It  was  also  urged 
that  the  provincial  railway  company  was  not  interested  in  or 
affected  by  the  works  in  question.  Both  of  these  objections  are 
answered  by  the  decision  of  this  Board  in  the  case  of  Toronto 
Corporation  v.  Canadian  Pacific  R.W.  Co.,  [1908]  A.C.  54.  The 
order  of  the  Railway  Committee  of  the  Canadian  Privy  Council 
to  which  that  case  relates  had  been  made  in  1891,  under  the 
Dominion  Railway  Act,  1888.  It  directed  gates  and  watchmen 
at  certain  level  crossings  on  the  Canadian  Pacific  Railway  within 
the  area  of  the  municipality  of  Toronto,  and  provided  that  the 
cost  should  be  borne,  as  to  one  half,  by  the  corporation.  The 
Toronto  Corporation  paid  their  annual  contributions  under  the 
order  down  to  1901.  They  tten  refused  further  payment,»and  the 
action  was  brought  by  the  Canadian  Pacific  Railway  Company 
to  enforce  it.  The  sections  under  which  the  order  was  made 
were  sees.  187  and  188  of  51  Vict.  ch.  29  (the  Railway  Act  of  1888). 
Section  187  gave  the  Railway  Committee  power,  in  the  case  of 
level  crossings,  to  direct  works  or  protection  by  a  watchman  or 
by  a  watchman  and  gates.    Section  188  was  as  follows: — 

"The  Railway  Committee  may  make  such  orders,  and  give 
such  directions  respecting  such  works  and  the  execution  thereof, 
and  the  apportionment  of  the  costs  thereof,  and  of  any  such 
measures  of  protection,  between  the  said  company  and  any  person 
interested  therein,  as  appear  to  the  Railway  Committee  just  and 
reasonable." 

It  was  decided  in  that  case  by  the  judgment  of  this  Board, 
affirming  the  Canadian  Courts,  that  the  enactment  throwing  the 
expenses  in  part  on  parties  interested  was  intra  vires  of  the 
Canadian  Parliament.  Lord  Collins  in  giving  judgment  said  that 
there  was  nothing  ultra  vires  in  the  ancillary  power  conferred  by 
the  sections  (187  and  188)  to  make  an  equitable  adjustment  of 
the  expenses  among  the  parties  interested  (p. '58).  Corporations 
interested  in  such  works  are  subject  to  the  legislation  of  the 
Dominion  Parliament  as  to  their  cost,  though  generally  subject 
only  to  the  Provincial  Legislating.  On  the  second  contention, 
viz.,  that  the  provincial  railway  company  was  not  a  person 
interested,  Lord  Collins,  after  pointing  out  that  the  word  ''person" 
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includes  a  municipality,  said  (p.  59) :  ''And  their  Lordships  fully 
concur  in  the  conclusion  and  reasoning  of  Meredith,  J.A.,  in  the 
Court  below,  that  in  this  case  the  municipality  was  a  person 
interested."  The  municipality  was  interested  in  respect  of  its 
guardianship  of  the  safety  of  the  public,  and  the  interest  of  the 
Toronto  Railway  Company  in  the  present  case  is  ob\ious  on  the 
mere  statement  of  the  facts. 

The  two  sections  on  which  the  decision  in  the  Toronto  case 
in  1908  proceeded  were  replaced  in  the  Railway  Act  of  1903  by 
sees.  186,  187,  and  47  of  that  Act,  and  in  R.S.C.  1906,  ch.  37, 
originally  and  as  amended  in  1909,  by  sees.  237  and  238  and  sec. 
59.  The  reasoning  of  the  judgment  in  the  case  of  1908  is  just 
as  applicable  to  cases  arising  under  these  substituted  enactments. 
The  contention  of  the  appellants  that  it  is  vUra  vires  of  the  Dom- 
inion Parliament  in  legislating  for  a  Dominion  railway  to  make 
incidental  provision  affecting  provincial  mimicipalities  or  railway 
companies,  appears  to  their  Lordships  to  be  based  on  no  principle. 
It  is  not  a  case  in  which  there  is  any  meddling  by  the  Dominion 
Parliament  with  the  working  of  a  provincial  railway  company; 
there  is  only  a  provision  that  it  shall  bear  cost  of  works  in  relation 
to  the  Dominion  railways  which  affected  the  provincial  line. 
To  hold  that  such  a  provision  was  uUra  vires  would  give  rise  to 
very  great  difficulty  in  dealing  with  railways  by  legislation  under 
any  scheme  of  federation. 

The  authority  chiefly  relied  upon  by  the  appellants  was  the 
judgment  of  Lord  Moulton  in  the  Vancouver  case,  [1914]  A.C.  1067, 
19  D.L.R.  91,  reversing  a  decision  of  the  Supreme  Court  of  Canada, 
British  Columbia  Electric  R.W.  Co.  v.  Vancouver  Victoria  and 
Eastern  R.W.  Co.  (1913),  48  Can.  S.C.R.  98,  13  D.L.R.  308. 

In  that  case  there  were  certain  streets  in  Vancouver  which 
were  crossed  on  the  level  by  the  lines  of  the  Vancouver  Victoria 
and  Eastern  Railway  Company,  a  Dominion  company.  On 
application  made  by  the  Corporation  of  the  City  of  Vancouver, 
the  Railway  Board,  on  the  14th  October,  1912,  made  an  order 
authorising  the  applicant  to  carry  these  streets  across  the  tracks 
of  the  Vancouver  company  by  means  of  overhead  bridges,  as  shewn 
on  the  plans  filed  with  the  Board  (detailed  plans  to  be  submitted). 
There  is  nothing  in  this  order,  as  in  the  case  now  under  con- 
sideration, directing  that  the  works  should  be  completed  by  a 
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particular  date.  In  tliis  respect  the  order  in  the  Vancouver  case 
stands  in  marked  contrast  to  the  terms  of  the  order  in  the  present 
case.  The  lines  of  the  British  Columbia  Electric  RailwJ^y  Com- 
pany, a  provincial  railway,  ran  along  certain  of  these  streets, 
crossiijLg  the  Dominion  railway  company's  lines,  before  the  bridge 
was  constructed,  on  the  level,  and  afterwards  by  the  bridge.  The 
order  contained  a  direction  that  part  of  the  cost  of  constructing 
the  bridge  was  to  be  paid  by  the  electric  railway  company,  and, 
on  appeal  by  the  electric  railway  company  from  this  part  of  the 
order,  it  was  held  by  the  Supreme  Court  of  Canada  that  it  was 
ifUra  vires  (Duff,  J.,  and  Brodeur,  J.,  dissenting). 

In  the  Judicial  Committee  it  was  held  on  appeal  to  be  bad  as 
regards  the  directions  as  to  cost,  and  the  ratio  decidendi  appears 
on  pp.  1074  to  1076  of  the  report.  Their  Lordships  would  particu- 
larly refer  to  the  following  passages  in  the  judgment  delivered 
by  Lord  Moulton: — 

"Their  Lordships  entirely  agree  with  the  remarks  of  Duff,  J., 
as  to  the  ground  and  reason  of  the  application  of  the  corporation 
to  the  Railway  Board.  Referring  to  the  statem^nt  made  at  the 
hearing  by  Mr.  Baxter,  who  represented  the  corporation,  he 
says:  'Mr.  Baxter's  statement  makes  it  quite  clear  that  the 
occasion  for  the  application  arose  from  the  necessity  of  determining 
the  permanent  grade  of  these  four  streets.  It  was  a  question, 
he  said,  whether  on  the  one  hand  the  grade  was  to  be  elevated, 
or  on  the  other,  the  grade  was  to  be  made  to  conform  to  the 
grade  of  the  railway  tracks  and  level  crossings  established.  It 
was  necessary  to  have  the  matter  disposed  of  because  people  were 
applying  for  permits  to  build  upon  these  streets,  and  these  could 
not  be  granted  owing  to  the  inability  of  the  municipality  to  give 
the  grade  of  the  streets.  The  council  preferred  the  former  of  the 
two  alternative  courses  because  they  recognised  that  the  street 
grades  were  too  low  and  must  inevitably  be  raised.'  It  follows, 
therefore,  that  the  application  was  a  matter  between  the  corpor- 
ation and  the  railway  company  alone. 
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'It  is  sufficient  to  point  out  that  the  order  is  not  made  under 
sec.  59,  nor  does  it  come  within  its  provisions.  It  does  not  direct 
that  any  work  should  be  done.  It  is  an  ord^  of  a  purely  permissive 
character  granting  a  privilege  to  the  corporation  which  they 
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may  exercise  at  the  expense  of  a  third  party,  and  it  leaves  it  to  the 
corporation  to  decide  whether  they  diall  avail  themselves  of  it 
or  not.  The  provisions  of  sec.  59  relate  to  a  wholly  different  class 
of  cases." 

Lord  Moulton  treats  the  order  of  the. Board  as  merely  per- 
mitting the  corporation  to  make  a  municipal  improvement  va  the 
grilling  of  the  streets.  The  order  is  not  regarded  as  proceeding 
on  any  consideration  of  danger  arising  from  the  level  crossing  or 
as  having  Imything  to  do  with  the  railways  as  such.  The  matter 
was  tr^ted  as  one  merely  of  street  improvement  for  whidi  a 
permissive  order  was  given  by  the  Railway  Board.  The  key-note 
of  the  judgment  is  struck  in  one  sentence  on  p.  1074:  'It  follows 
therefore  that  the  application  was  a  matter  between  the  cor- 
poration and  the  railway  company  alone."  The  judgm^it 
proceeds  on  the  principle  that  the  assent  of  the  Board  was  asked 
merely  because  the  viaduct  would  cross  the  Dominion  railway, 
and  that  this  gave  no  jurisdiction  to  make  the  electric  company 
pay  the  cost  of  construction.  The  order  was  t^reated  as  not 
fallii^  within  either  sec.  59  or  sec.  238  of  the  Railway  Act;  indeed, 
the  latter  section  is  not  even  mentioned  in  the  judgment. 

In  Toronto  R.W.  Co.  v.  City  of  Toronto  (1916),  53  Can.  S.C.R. 
222,  30  D.L.R.  86,  the  Supreme  Court  had  to  deal  with  a  case 
in  which  the  tracks  of  the  Toronto  Railway  Company  in  Avenue 
road,  Toronto,  crossed  t^e  tracks  of  the  Canadian  Padfic  Railway 
Company  on  rail  level.  The  chief  engineer  of  the  Railway  Board 
had  reported  to  the  Board  that  the  crossing  was  dangerous,  and 
the  Board  of  its  own  motion  ordered  that  the  street  be  carried 
under  the  Canadian  Pacific  Railway  Company's  tracks.  It  was 
held  that  the  order  was  made  for  the  protection,  safety,  and  con- 
venience of  the  public;  that  the  Toronto  Railway  Company  was 
a  company  interested  in  or  affected  by  the  order;  and  that  the 
Board  had  jurisdiction  to  direct  that  it  should  pay  a  portion  of  the 
cost  of  the  subway.  The  Chief  Justice  treated  the  order  as  being 
made  under  the  provisions  of  sec.  238.  He  pointed  out  (p.  225) 
that  the  substantial  reason  for  the  order  was  the  elimination  of 
dangerous  crossings,  and  (p.  226)  that  it  could  make  no  difference 
that  occasion  was  taken  for  abolishing  these  crossings  when  the 
separation  of  grades  on  a  neighbouring  street  was  decided  upon, 
and  said  that  the  facts  were  wholly  different  from  those  in  the 
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Vancouver  case.  Davies,  J.,  said  (p.  229)  that  the  controlling 
ground  for  the  order  was  the  safety  and  protection  of  the  public, 
while  in  the  Vancouver  case  it  was  merely  a  matter  of  street 
improvement.  Anglin,  J^  said  (p.  255)  that  the  Judicial  Com- 
mittee in  the  Vancouver  case  viewed  the  matter  as  one  of  street 
improvement  merely,  in  which  the  municipal  corporation  and 
the  Dominion  railway  company  were  alone  concerned. 
*  In  the  present  case  the  order  appears  to  their  Lordships  to 
be  in  substaiice  mandatory,  and  to  be  made  for  the  protection 
and  convenience  of  the  public  with  regard  to  the  crossings  of  the 
railways.  What  was  done  may  have  improved  the  streets,  but 
it  was  certainly  not  a  mere  matter  of  street  improvement.  Their 
Lordships  therefore  think  that  the  Vancouver  case  is  distinguishable 
from  the  present. 

Their  Lordships  are  of  opinion  that  sec.  46  of  the  Railway 
Act,  R.S.C.  1906,  ch.  37,  is  not  uUra  vires,  and  that  the  objection 
taken  to  the  procedure  followed  in  making  the  order  a  rule  of 
Court  fails.  On  this  point  they  are  content  to  refer  to  the  judg- 
ment of  Middleton,  J. 

For  these  reasons,  in  the  opinion  of  their  Lordships,  the  appeal 
fails  on  the  merits. 

There  is,  however,  another  aspect  of  the  case  on  which  it 
appears  desirable  that  some  observations  should  be  made. 

The  substantive  order  against  which  leave  was  obtained  to 
appeal  was  made  so  long  ago  as  the  3rd  July,  1909.  The  orders 
of  the  30th  November,  1917,  and  the  4th  February,  1918,»  were 
merely  subsidiary.  The  fact  that  so  long  a  period  had  elapsed 
since  the  order  was  made  was  one  which  would  militate  strongly 
against  the  granting  of  special  leave.  It  must  have  been  to 
meet  this  difficulty  that  para.  19  was  introduced  into  the  petition. 
It  appears  to  their  Lordships  that  the  allegations  in  that  paragraph 
are  not  borne  out  by  the  documentary  evidence  to  which  their 
their  attention  was  drawn  by  the  counsel  for  the  respondents. 

There  is  a  correspondence  between  the  corporation  and  the 
Toronto  Railway  Company  set  out  in  the  respondents'  appendix 
of  docmnents.  Their  Lordships  have  been  referred  particularly 
to  the  letters  dated  the  6th  and  7th  October,  1910,  the  9th  and 
11th  May,  1911,  the  23rd  April,  1912,  the  4th  September,  1912, 
the  25th  and  30th  October,  1912,  the  11th  April,  1913,  the  13th 
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May,  1913,  the  17th  and  19th  June,  1913/ the  24th  July,  1913, 
the  7th  August,  1913,  the  25th  July,  1914,  the  20th  August, 
1914,  the  2nd  and  30th  September,  1914,  the  20th  October,  1914, 
and  the  8th  and  13th  December,  1915.  Attention  has  also  been 
called  to  the  application  to  the  Railway  Board  by  the  corporation 
on  the  21st  July,  1915  (R.  p.  161),  the  answer  of  the  Toronto 
Railway  Company,  dated  the  13th  August,  1915,  challenging 
the  jurisdiction  (R.  p.  161),  the  reply  of  the  corx>oration,  dated 
the  18th  August,  1915  (R.  p.  162),  the  order  of  the  Railway  Board 
dated  the  20th  October,  1915  (R.  p.  163),  the  letters  of  the  26th, 
28th,  and  30th  October,  1915  (R.  pp.  164-5),  and  the  final  order  on 
this  application  of  the  Railway  Board,  the  13th  November,  1915, 
directing  the  Toronto  Railway  Company  (appellants)  and  other 
companies  to  pay  their  proportions  on  accoimt,  and  rescinding 
the  order  of  the  20th  October,  from  which  the  appellants  had  been 
omitted. 

Paragraph  19  of  the  petition  for  special  leave  opens  with  the 
statement  "that  since  the  year  1909  the  whole  question  involved 
has  been  in  dispute  between  your  petitioners  and  the  City  of 
Toronto."  Their  Lordships  cannot  find  that  before  the  above- 
mentioned  answer  by  the  appellants  on  the  13th  August,  1915, 
to  the  respondents'  application  to  the  Railway  Board  dated  the 
21st  July,  1915  (R.  p.  161),  the  appellants  ever  disputed  their 
liability  for  their  share  of  the  expenses  of  construction  after  the 
dismissal  of  their  applications  for  leave  to  appeal  to  the  Supreme 
Court  in  September,  1909.  On  the  contrary,  the  correspondence 
proceeds  on  the  footing  of  their  liability. 

Paragraph  19  goes  on  to  allege  "that  until  the  year  1917 
your  petitioners  were  unaware  whether  and  to  what  extent  the 
City  of  Toronto  would  finally  press  for  payment  of  the  expenses 
of  the  said  bridge  by  your  petitioners.*' 

Their  Lordships  are  unable  to  find  anything  in  the  corres- 
pondence that  could  lead  the  petitioners  to  doubt  that  the  city 
corporation  would  press  for  payment.  Indeed,  the  liability  of  the 
petitioners  is  constantly  asserted,  and  there  are  many  letters 
pressing  for  payment. 

It  is  incumbent  on  the  petitioners,  in  any  case  in  which  special 
leave  is  applied  for,  to  see  that  the  facts  are  correctly  brought 
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to  the  notioe  of  the  Board,  and  if  at  any  stage  it  is  found  that  there 
has  been  failure  to  do  so  the  leave  may  be  rescinded. 

In  the  present  case  no  reflection  is  made  upon  the  good  faith 
of  those  who  represented  the  Toronto  Railway  Company  on  the 
application  for  special  leave.  The  terms  of  para.  19  of  the  petition 
would  appear  to  be  due  to  ignorance  of  the  facts  without  any 
intention'  to  mislead.  But  it  is  of  great  importance  that  the  rule 
laid  down  by  Lord  Kingsdown  in  Mohun  Loll  Sookul  v.  Bebee 
Doss  (1861),  8  Moore  Ind.  App>  193^  should  be  maintained. 
HesaidCp.  1»6):— 

"Where  there  is  an  omission  of  any  material  facts,  whether  it 
arises  from  improper  intention  on  the  part  of  the  petitioner,  or 
whether  it  arises  from  accident  or  negligence,  still  the  effect  is 
just  the  same;  if  this  Court  has  been  induced  to  make  an  order 
which,  if  the  facts  were  fully  before  it,  it  would  not,  or  might 
not,  have  been  induced  to  make." 

Their  Lordships  desire  to  express  their  agreement  with  the 
observations  made  in  the  judgment  in  Mussoorie  Bank  v.  Raynor 
(1882),  7  App.  Cas.  321.  Lord  Hobhouse,  in  delivering  the 
judgment  of  the  Board,  said  (pp.  328,  329)  :— 

"At  the  same  time  their  Lordships  desire  it  to  be  distinctly 
understood  that  an  order  in  council  granting  leave  to  appeal  is 
liable  at  any  time  to  be  rescinded  with  costs,  if  it  appears  that 
the  petition  upon  which  the  order  was  granted  contains  any 
misstatement,  or  any  concealment  of  facts  which  ought  to  have 
been  disclosed.  In  this  case,  if  their  Lordships  had  any  reason 
to  think  that  there  were  intentional  misstatements  in  the  petition, 
they  would  at  once  rescind  the  order  and  dismiss  the  appeal. 
But  they  do  not  think  there  was  any  intention  to  mislead  .     . 

Still,  if  there  has  been  any  material  misstatement,  it  is  not  suflficient 
to  clear  the  case  of  bad  faith/' 

Lord  Hobhouse  then  quoted  the  passage  from  I^rd  Kingsdown 
which  has  been  cited  above,  and,  after  examining  the  facts  of  the 
case  before  him,  said: — 

"Their  Lordships  are  of  opinion  that  the  petition  is  very  faulty 
and  that  due  care  was  not  shewn  in  its  preparation.  But  on  exam- 
ining the  groimds  for  asking  leave  to  appeal,  they  do  not  think 
that  any  different  conclusion  would  or  could  have  been  arrived 
at  if  the  strictest  accuracy  had  been  observed." 

33— 46  0.L.R.  . 
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In  that  eaae,  therefore,  the  appeal  was  heaid  and  allowed,  but 
witfiout  OOStB. 

In  that  case  the  misstatement  related  only  to  one  of  three 
grounds,  the  other  two  being  sufficient  to  justify  leave.  In  the 
present  case  para.  19  is  addressed  to  the  delay  in  presenting 
the  petition,  which,  if  unaccounted  for,  might  lead,  and  probably 
would  have  led,  to  the  rrfusal  of  leave. 

Owing  to  the  course  which  the  case  has  taken  it  is  not  necessary 
now  to  deal  further  with  this  point,  but  their  Lordships  think 
it  proper  to  say  that,  if  the  occasion  had  arisen  for  deciding  on 
this  objection,  it  would  have  been  a  matter  for  their  grave  con- 
sideration whether  the  leave  should  not  be  rescinded,  however 
innocent  the  misr^resentation. 

Their  Lordships  will  humbly  advise  His  Majesty  that  the 
appeal  should  be  dismissed  with  costs. 


1919 
Deo.  19. 


[APPELLATE  DIVISION.l 
Getty  and  Scorr  Limited  v.  Canadian  Pacific  R.W.  Co. 


Railway — Carriage    of   Good^s — Corn^ersion — Negligence — Terrtis    of   Ship 
Order— Carriers — Warehou^tntien — Liability  —  Condition  Limiting  - 
way  Act  of  Canada,  sec.  34S — Mercantile  Law  Amendment  Acty  sec.  7(1) — 
Cavils — Interest — Judicature  Act,  sec.  S6{S). 

The  judgment  of  Masten,  J.,  40  O.L.R.  260,  awarding  the  plaintiffs  dam- 
ages for  the  conversion  by  the  defendant*  of  goods  shipped  by  their  railway, 
was  affirmed. 

The  goods  had  been  refused,  without  being  opened,  by  the  plaintifTs,  on  the 
17th  May,  1915.  They  had  been  held  by  the  defendants  somewhere  until 
October,  1915,  when  the  defendants'  agent  at  G.  was  asked  by  the  plain- 
tiffs to  look  them  up  and  hold  them  on  the  plaintiffs*  account.  On  the 
3rd  January,  1916,  the  plaintiffs  notified  the  defendants  that  they  wanted 
the  goods  back,  and  would  take  them  and  pay  the  freight.  On  the  18th 
January,  1916,  the  agent  at  G.  telegraphed  to  the  agent  at  T.  requesting 

,  the  return  of  the  goods  to  G.  and  stating  that  the  plaintiffs  "will  pav 
charges."  A  few  days  earlier,  the  goods  had  been  shipped  from  T.  to  M. 
On  the  19th  January,  the  agent  at  T.  telegraphed  the  agent  at  M.,  describing 
the  goods  and  directing  him  to  ship  them  to  the  plaintiffs  at  G.,  "to  mv 
order" — "advance  charges  $15.14  plus  freight  T.  to  M.  and  M.  to  G." 
This  message  was  received  in  M.  on  the  20th  January;  but,  notwithstanding 
that,  the  goods  were  sold  by  the  defendants  at  M.  on  the  21st  January, 
1916,  at  15  H  cents  per  square  foot,  having  been  originally  purchased  by 
the  plaintiffs  at  163^  cents: — 

Held,  agreeing  with  the  finding  of  the  trial  Judge,  that,  in  view  of  the  ex{^cit 
terms  of  the  telegram  of  the  19th  January,  the  defendants  were  guilty  oC 
negligence — time  enough  was  given  to  the  defendants  to  have  prevented 
the  sale  of  the  goods  and  to  have  complied  lis-ith  the  request  to  return  them 
toG. 
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Hddf  also,  that  the  sole  right  of  the  plaintifTs  to  the  goods  was  b^  virtue  of 
the  shipping  order,  because  they  were  acrtively  repudiating  liability  to  the 
vendor  for  the  price,  and  they  had  no  independent  contract  with  the  defend- 
ants to  deliver  at  all  hazards.  If  the  defendants  had  agreed  to  deliver, 
the  carriage  must  be  upon  the  terms  contained  in  the  oraer.  The  goods 
were,  by  the  Railway  Act,  R.S.C.  1906,  ch.  37,  sec.  345,  at  the  owner's  risk: 
and,  unless  the  plaintifTs  could  rely  upon  the  slupping  order,  they  should 
fail  altogether. 

The  defendants  were  still  carriers  or  their  liability  must  be  judged  as  if  they 
were,  because  the  resumption  of  the  carriage  under  its  original  terms  was 
within  the  contemplation  of  both  parties.  But,  if  the  defendants  were  to 
be  treated  as  warehousemen,  the  condition  in  the  siiipping  order  as  to 
h'mited  liability  applied  as  well  after  the  transit  had  ended. 

Swale  W.Canadian  Pacific  R.W.  Co.  (1913),  29  O.L.R.  634.  explained. 

The  plaintiff^'  right  of  action  was  in  any  case  governed  by  sec.  7(1)  of  the 
Mercantile  Law  Amendment  Act,  R.S.O.  1914,  ch.  133. 

The  defendants  having,  neghgently  though  innocently,  converted  the  goods, 
the  plaintiffs'  damages  were  not  limited  to  the  price  which  the  defendants 
received  at  the  sal^,  the  damages  were  properly  assessed  by  the  trial  Judge 
on  the  basis  of  the  value  of  the  goods  in  May,  1915. 

The  trial  Judge's  aWard  of  costs  to  the  plaintins  should  not  be  interfered  with. 

Section  35(3)  of  the  Judicature  Act  leaves  the  giving  of  interest  by  way  of 
damages  in  actions  for  conversion  to  the  jury,  and  their  discretion  will  not 
be  interfered  with.  The  same  rule  should  be  applied  to  the  decision  of  a 
Judge,  especially  where,  as  here,  the  defendants  acted' in  good  faith.  The 
Court,  therefore,  declined  to  allow  the  plaintifTs  interest  from  the  date  of 
the  writ  of  summons. 
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Appeals  by  both  parties  from  the  judgment  of  Masten,  J., 
40  O.L.R.  260. 

The  groimds  of  the  defendants'  appeal  were  as  follows: — 

1.  The.  said  judgment  is  against  law,  evidence,  and  the  weight 
of  evidence. 

2.  The  learned  trial  Judge  erred  in  holding  that  the  facts 
proved  at  the  trial  established  negligence  or  breach  of  legal  duty 
on  the  part  of  the  defendants  towards  the  plaintiffs. 

3.  The  defendants,  having  once  carried  the  goods  in  question 
to  the  destination  and  there  tendered  them  to  the  consignees, 
were  under  no  obligation  to  carry  them  there  again,  in  the  absence 
of  a  new  agreement  to  that  effect,  and  no  such  agreement  was 
shewn. 

4.  The  plaintiffs,  ha\ing  refused  to  accept  the  goods,  and 
haidng  denied  all  interest  in  them  until  after  sale  proceedings 
had  actually  begun  and  expense  in  connection  therewith  had 
been  incurred,  were  not  entitled  to  have  the  sale  proceedings 
stopped  without  at  least  making  formal  tender  of  all  charges  and 
expenses  lawfully  incurred. 

5.  The  defendants'  liability  to  the  plaintiffs,  if  any,  arises 
under  sec.  345,  sub-sec.  3,  of  the  Railway  Act,  R.S.C.  1906,  ch. 


Digitized  by 


Google 


470 


ONTARIO  lAW  REPORTS. 


[vol. 


App.  Div. 
191,9 

Getty  and 

Scott 
LnriTED 

V. 

Canadian 

Pactfic 

R.W.  Co. 


37,  and  is  for  the  surplus  remaiiung  in  their  hands  after  sale  of 
the  goods  and  payment  of  all  lawful  charges.  The  plaintiff^, 
refused  to  accept  such  surplus  or  to  claim  under  the  said  sub- 
section, and  their  action,  based  otherwise  than  on  the  said  sub- 
section, should  have  been  dismissed  with  costs.  The  defendantB 
had  at  all  times  been  ready  and  willing  to  pay  the  said  surplus 
to  the  persons  entitled  thereto  in  accordance  with  the  statute, 
and  had  notified  the  plaintiffs;  and  at  the  trial,  by  leave  of  the 
Court,  they  paid  into  Court  the  whole  of  the  said  surplus,  being 
the  sum  of  $1,136.54,  and  judgment  should  have  been  for  that 
amount  at  most,  with  interest  thereon,  at  the  rate  allowed  by 
Rules  of  Court,  and  without  costs. 

6.  No  evidence  was  given  by  the  plaintiffs  as  to  the  quality, 
condition,  or  value  of  the  goods  in  question,  either  at  the  time 
and  place  of  shipment  or  at  the  time  of  sale;  and,  in  view  of  the 
evidence  given  as  to  the  efforts  to  obtain  a  good  price,  the  learned 
trial  Judge  should  not  have  foimd  the  goods  to  be  of  any  greater 
value  than  the  amount  for  which  they  were  sold,  and  should 
not  have  given  judgment  for  any  sum  greater  than  that  amount, 
less  the  lawful  charges  against  the  said  goods. 


The  grounds  of  the  plaintiffs'  appeal  were  the  following: — 

1.  The  learned  trial  Judge  erred  in  holding  that  th*  value  of 
the  goods  was  to  be  computed  as*  of  the  date  of  their  receipt  by 
the  defendants. 

2.  The  provision  in  the  bill  of  lading  limiting  the  amount  of 
loss  or  damage  to  the  value  of  the  goods  at  the  place  and  time 
of  shipment  is  not  binding  on  the  plaintiffs,  in  the  circumstances 
of  the  case,  the  goods  having  reached  their  destination  about  the 
20th  May,  1915,  and  the  defendants  having  sold  them  on  the 
21st  January,  1916. 

3.  The  plaintiffs  are  entitled  to  the  value  of  the  goods  at  the 
time  of  the  sale  thereof  by  the  defendants;  and  the  value  at  that 
date,  according  to  the  evidence,  was  26  cents  a  foot. 

4.  The  plaintiffs  are  entitled  to  interest  at  the  legal  rate  from 
the  21st  January,  1916,  the  date  of  the  sale  of  the  goods  by  the 
defendants,  or  in  any  event  from  the  date  of  the  issue  of  the  writ. 

October  22.  The  appeals  were  heard  by  MERBDrra,  C.J.O., 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 
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TT.  N.  TiUey,  K.C.,  and  J.  D.  Spence,  for  the  defendants, 
argued  that  there  had  been  no  negligence  on  the  part  of  the 
defendants,  and  supported  their  appeal  cm  the  grounds  set  out 
above.  On  the  question  of  the  appellants  being  liable  only  as 
warehousemen,  the  transit  having  ended,  counsel  cited  Svxde 
V.  Canadian  Pacific  R.W,  Co.  (1913),  29  O.L.R.  634, 15  D.L.R.  816. 

M.  A.  Secordj  K.C.,  for  the  plaintiffs,  argued  that  the  learned 
trial  Judge  erred  in  holding  that  the  value  of  the  goods  was  to 
be  computed  as  of  the  date  of  their  receipt  by  the  defendants; 
and  supported  the  plaintiffs'  appeal  on  the  grounds  set  out  above. 
He  referred  to  Grand  Trunk  R.W.  Co.  of  Canada  v.  Frankd  (1903), 
33  Can.  S.C.R.  115,  and  Wilson  v.  Canadian  Development  Co. 
(1903),  33  Can.  S.C.R.  432. 

TiOey,  K.C.,  in  reply. 
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December  19.  The  judgment  of  the  Court  was  read  by 
HoDGiNs,  J. A.: — ^Appeal  by  the  defendants  from  the  judgment 
of  Masten,  J.,  dated  the  15th  April,  1919,  whereby  he  directed 
judgment  to  be  entered  for  the  plaintiffs  against  the  appellants 
for  the  sum  of  $1,477.39.  The  action  was  for  the  conversion  of 
certain  goods  which  the  respondents  had  bought  from  one  J.  A. 
Scott,  of  Quebec. 

The  history  of  the  events  which  preceded  the  sale  of  the  goods 
by  the  appellants  in  Montreal,  at  their  customary  Siale  for  unpaid 
freight,  is  clearly  set  out  in  the  reasons  for  judgment  of  the  learned 
trial  Judge,  and  it  is  unnecessary  to  repeat  it. 

A  great  deal  of  the  evidence  is  taken  up  with  regards  to  events 
antecedent  to  the  18th  January,  involving  the  movements  of,  not 
only  the  goods  in  question,  but  those  arriving  in  Gait  at  an  earlier 
date.  There  was  undoubtedly,  from  one  cause  or  another,  a 
considerable  amount  of  confusion  with  regard  to  the  actual  goods 
now  sued  for,  their  location,  the  cases  they  were  contained  in,  and 
the  number  of  shipments  they  represented.  It  is  sufficient  to 
say  that  on  the  18th  January,  1916,  the  goods  involved  in  this 
action  were  identified  by  the  agent  at  Gait,  in  his  telegram  of 
that  date  to  Riddell,  the  assistant  freight  claims  agent  at  Toronto, 
and  that  he  requested  the  return  of  them  to  Gait,  stating  that  the 
respondents  "will  pay  chaiiges." 

These  goods  had  been  shipped  by  Riddell  to  the  freight  claims 
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agent  in  Montreal  a  few  days  earlier,  namely,  on  the  13th  January. 
Riddell,  on  the  19th  January,  sent  a  telegram  as  follows: — 

''Three  cases  and  one  bundle  of  leather  sent  you  January 
13/16  in  car  C.P.  135022  lot  No.  R.  674  ship  Getty  &  Scott 
Gait  to  my  order  advance  charges  $15.14  plus  fright  Toronto 
to  Montreal  and  Montreal  to  Gait." 

This  telegram,  the  learned  trial  Judge  finds,  was  received  on 
the  20th  January  in  Montreal;  but,  notwithstanding  that,  the 
sale  proceeded,  and  on  the  21st  January,  1916,  at  about  2  o'clock 
in  the  afternoon,  the  goods  were  sold,  at  15H  c^ts  per  square  foot, 
having  been  originally  purchased  by  the  respondents  from  F.  A. 
Scott  at  16}4  cents. 

The  learned  trial  Judge  has  held  that  the  appellants  w&e 
negligent,  and  he  has  fixed  the  damages  at  163^  cents  per  square 
foot,  holding  that  the  respondents  are  boimd  by  the  shipping 
order,  which  makes  the  value  of  the  goods  at  the  place  and  time 
of  shipment  the  limit  to  the  carriers'  responsibility.  Were  it  not 
for  the  explicit  terms  of  the  telegram  I  have  quoted,  I  should  not 
be  disposed  to  think  that  the  appellants  were  shewn  to  have  been 
negligent. 

These  goods  had  been  refused,  without  being  opened,  by  the 
respondents,  as  far  back  as  the  17th  May,  1915.  They  had  been 
held  by  the  railway  company  somewhere  until  October,  1915, 
when  the  agent  at  Gait  was  asked  to  have  them  looked  up  and  to 
hold  them  on  the  respondents'  account.  It  was  not  imtil  the 
3rd  January,  1916,  that  the  respondents  notified  the  appellants 
that  they  wanted  the  goods  back,  and  would  take  them  and  pay 
the  freight.  However,  I  am  not  disposed  to  differ  in  any  way 
from  the  view  taken  by  the  learned  trial  Judge,  that,  on  the  evidence 
as  presented,  time  enough  was  given  to  the  appellants  to  have 
prevented  the  sale  of  these  goods,  and  to  have  complied  with  the 
request  to  return  them  to  Gait. 

It  was  argued,  on  behalf  of  the  appellants,  that  the  sale 
was  justified  and  that  they  were  not  liable  at  all  because 
there  was  no  tender  of  the  charges,  and  that  the  arrange- 
ment made  with  the  local  agent  at  Gait  by  the  respondents 
that  they  would  pay  the  charges  was  not  equivalent  to  a 
tender,  and  that  a  tender  had  never  been  waived.  Effect 
cannot  be  given  to  this,  in  view  of  the  evidence  of  the  arrangement* 
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which  existed  between  the  parties  at  Gait,  one  of  long  standing, 
under  which  the  custom  was  that  the  appellants  would  deliver 
to  the  cartage  company,  who  would  themselves  pay  the  charges, 
so  that  it  was  really  not  necessary  to  consult 'the  respondents 
at  all.  The  station-agent,  in  view  of  that  arrangement,  sa>iB 
that,  if  the  respondents  asked  for  the  return  of  the  goods,  the 
question  of  tolls  was  of  no  consequence,  that  he  knew  they  would 
have  paid  them,  and  that  was  the  reason  he  did  not  demand 
Uie  tolls  to  be  paid  in  advance. 

A  second  contention  was  that  both  parties  were  under  the 
impression  that  the  goods  were  in  Toronto,  and  consequently 
both  parties  had  in  their  minds  only  the  payment  of  freight  charges 
from  Toronto,  and  that  the  respondents  could  not  be  said  to  have 
agreed  to  pay  the  charges  mentioned  in  the  telegram  I  have  quoted. 

As  I  have  mentioned,  these  goods  were,  for  something  like 
7  or  8  months,  knocking  about  in  the  custody  of  the  railway 
company,  with  no  one  paying  any  attention  to  them;  and,  while 
the  respondents  and  the  local  agent  of  the  appellants  may  have 
surmised  th?.t  they  were  in  Toronto,  there  is  no  evidence  of  any  kind 
that  that*  was  a  factor  in  the  arrangement  nlade.  Much  clearer 
evidence  would  need  to  be  given,  even  if  such  an  imderstanding 
could  make  void  an  arrangement  such  as  is  alleged.  I  do  not, 
however,  think  the  point  is  open  to  the  appellants.  It  is  perfectly 
clear  that  the  respondents  intended  to  pay  the  charges,  and  this 
must  be  referable  to  the  legal  chai^ges  which  the  appellants  were 
entitled  to  make,  whatever  they  might  be.  I  doubt  very  much 
whether  it  was  competent  to  give  any  evidence  of  what  was  in 
the  minds  of  the  parties,  as  to  the  point  from  which  those  charges 
would  be  calculated;  but,  as  I  have  already  said,  no  such  evidence 
exists,  and  it  is  therefore  unnecessary  to  consider  this  minute 
point  further. 

There  would  have  been  room,  I  thinks  for  the  contention 
that  there  never  was  any  concluded  bargain  between  the  appellants 
and  respondents  which  would  put  the  railway  company  again  in 
the  position  of  carriers  so  far  as  the  respondents  are  concerned, 
or  render  them  liable  for  more  than  the  proceeds  of  sale  under 
sec.  345  of  the  Railway  Act.  They  had  seized  the  goods  pursuant 
to  that  section,  payment  of  the  tolls  having  been  refused,  and 
had  the  right  to  sell  them.    All  that  could  have  affected  this 
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right,  as  gathered  from  the  e\ddence  and  exhibits,  is  a  search 
for  the  goods,  a  belated  ofifer  to  pay  the  charges  on  them  on  the 
18th  January,  1916,  and  ah  endeavour  to  prevent  them  being 
sold  on  the  21st.  I  find  no  .clear  and  definite  engagement  to  re- 
deliver them.  That  was  no  doubt  the  intention  when  they  could 
be  got  hold  of.  The  Gait  agent  did  not  know  where  they  were 
or  what  had  become  of  them ;  Riddell,  in  Toronto,  perhaps  became 
aware  on  the  13th  January,  when  he  shipped  down  a  car  of  unclaim- 
ed goods  for  sale  in  Montreal,  that  these  goods  were  among  the 
car-load.  He,  telegraphed  on  the  l^h  to  the  claims  agent  in 
Montreal  to  "ship  Getty  &  Scott  Gait  to  my  order  advance  chaises 
$15.14  plus  freight  Toronto  to  Montreal  and  Montreal  to  Gait." 

Whether  shipment  to  Riddell's  order  was  equivalent  to  ship- 
irent  to  the  respondents,  so  that  they  would  become  entitled 
to  delivery,  is  not  elucidated,  because  the  telegram  was  never 
acted  upon.  But,  whether  or  not  the  appellants  could  escape 
liability  for  greater  damages  then  the  sale-price  on  that  ground, 
I  am  quite  unable  to  see  how,  if  it  is  said  they  had  agreed  to  deliver, 
the  carriage  could  be  upon  any  terms  other  than  those  contained 
in  the  shipping  order.  The  sole  right  of  the  respondents  to  the 
goods  was  by  virtue  of  that  document,  because  they  were  then 
acti^ely  repudiating  liability  to  the  vendor  for  the  price,  and 
they  had  no  independent  contract  with  the  appellants  to  deliver 
at  all  hazards.  The  goods  were  at  the  time,  by  statute  (Railway 
Act,  R.S.C.  1906,  ch.  37,  sec.  345),  at  the  owner's  risk;  and, 
unless  the  respondents  can  rely  upon  the  shipping  order,  they 
should,  in  my  judgment,  fail  altogether. 

A  contention  raised  by  the  appellants  was  that  the  measure 
of  damages  was  the  price  got  in  Montreal  at  their  sale,  and  not 
the  amount  given  by  the  learned  Judge,  nor  the  value  of  the  goods 
according  to  the  market-price  at  the  date  of  sale.  This  question 
is  fairly  raised,  because,  I  think,  the  endence  given  of  value  in  the 
market  would  be  sufficient  to  warrant  judgment  at  the  rate  of 
26  cents  a  square  foot,  if  the  market- value  was  the  proper  measure 
of  damages. 

I  think,  however,  the  view  of  the  learned  trial  Judge  that  the 
parties  are  bound  by  l^e  agreement  set  out  in  the  bill  of  lading 
or  shipping  order  is  right.  He  decides  that,  while  the  defendants 
on  the  21st  January  held  the  goods  in  question  as  warehousemen, 
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yet  they  were  still  camera  within  the  clause  above  quoted.  It 
is  to  be  observed  that  the  transit  contemplated  by  the  shipping 
order  was  completed  by  the  delivery  of  the  goods  at  Gait,  and 
that,  having  been  refused,  they  passed  into  th^  hands  of  the 
respondents  at  Toronto,  and  subsequently  at  Montreal.  When, 
however,  the  request  was  made  on  the  18th  January,  1916,  by  the 
respondents,  for  delivery  at  Gait,  I  am  of  opinion  that  the  con- 
templated transit  would  again  become  governed  by  the  shipping 
order  or  bill  of  lacling,  as  it  would  not  be  assumed  that  the  appel- 
lants, on  re-commencing  the  carriage  of  the  goods  at  the  request 
of  the  respondents,  would  not  be  carrying  them  pursuant  to  the 
shipping  order  under  which  they  had  originally  received  them. 

For  this  reason,  I  agree  with  the  view  of  the  learned  trial 
Judge  that  they  were  either  still  carriers  or  that  their  liability 
must  be  judged  as  if  they  were,  because  the  resumption  of  the 
carriage  imder  its  original  terms  was  within  the  contemplation 
of  both  parties,  and  the  relatioil  of  the  parties  was  not  based  upon 
the  position  of  warehousemen,  but  that  of  carriers;  if  that  is  not  so, 
then  I  should,  as  I  have  already  stated,  have  doubts  as  to  the  right 
of  the  respondents  to  recover  at  all. 

The  request  of  the  local  agent,  if  it  does  not  amoimt  to  a 
request  to  re-deliver  under  the  terms  of  the  original  shipping 
order,  would  have  to  be  taken  as  an  offer  to  make  a  new  contract 
with  the  appellants.  There  was  not  proved  any  definite  acceptance 
of  the  oflFer  of  the  respondents,  but  rather  an  expression  of  williog- 
ness  to  accept,  provided  the  goods  could  be  located  and  returned, 
and  no  communicaition  that  they  had  been  found  or  that  they 
would  be  sent  to  Gait  was  made  to  the  respondents.  Before  this 
could  be  done,  the  goods  had  been  sold  under  statutory  authority. 
If,  however,  the  appellants  are  to  be  treated  as  warehousemen, 
then  I  think  the  condition  as  to  limited  liability  applies  as  well 
after  the  transit  has  ended. 

The  learned  trial  Judge  has,  I  think,  correctly  apprehended  the 
scope  and  meaning  of  the  case  cited  to  us  on  the  argument,  Swale 
V.  Canadian  Pacific  R.W,  Co.,  29  O.L.R.  684,  15  D.L.R.  816. 
That  case  was  intended  to  lay  down,  and  I  think  did  lay  down,  the 
principle  that  any  stipulations  clearly  referable  only  to  the  transit 
ceased  to  be  binding  when  the  transit  was  ended,  and  that  the 
stipulations  contemplating  conditions  arisiQg  afterwards  remained 
ID  full  force. 
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The  right  of  action  of  the  rei^pondents  appears  to  me  to  be, 
in  any  case,  governed  by  sec.  7,  sub-eec.  1,  of  R.S.O.  1914,  ch. 
133,  being  the  Mercantile  Law  Amendment  Act,  under  which  the 
following  provision  is  made: — 

"Every  consignee  of  goods  named  in  a  bill  of  lading  .  .  . 
to  whom  the  property  in  the  goods  therein  mentioned  passes 
upon  or  by  reason  of  such  consignment  .    shall  have  and 

be  vested  with  all  rights  of  action,  and  be  subject  to  the  same 
liabilities  in  respect  of  the  goods  as  if  the  coiitract  contained  in 
the  bill  of  lading  had  been  made  with  him." 

I  can  find  no  authority  that  where,  innocently  though  negli- 
gently, a  carrier  has  converted  goods,  damages  have  been  limited 
to  the  price  which  he  received  at  the  sale,  except  in  some  cases 
where  the  person  entitled  to  the  damages  was  himself  bound  to 
sell,  such  as  an  assignee  or  trustee  in  bankruptcy.  See  White- 
house  V.  Athinson  (1828),  3  C.  &  P.  344;  Clark  v.  Nicholson  (1834), 
6  C.  &  P.  712;  WhUmare  v.  Black  (1844),  13  M.  &  W.  507. 

In  regard  to  the  case  of  Wilson  v.  Canadian  Development  Co., 
33  Can.  S.C.R.  432,  also  cited,  where  it  was  held  that  a  similar 
limitation  was  not  applicable  in  a  case  of  either  wanton  or  uiyusti- 
fiable  destruction  or  conversion  of  the  goods,  I  find  nothing -in  Uus 
case  to  which  it  applies.  Here  there  was  no  wanton  conversion, 
but  an  honest  effort  to  prevent  the  sale,  and  nothing  defeated 
it  but  some  unexplained  congestion  in  the  appellants'  Montreal 
departments.  Indeed,  had  an  effort  been  made  to  indicate  just 
what  the  conditions  were  on  the  20th  and  21st  January,  1916, 
the  appellants  might  perhaps  have  brought  themselves  within  the 
principle  of  Sims  v.  Midland  R,W.  Co,,  [1913]  1  K.B.  103. 

I,  therefore  think  the  defendants'  appeal  must  be  dismissed. 

It  appears  from  the  proceedings  at  the  trial  that  amendments 
were  permitted.  These  amendments  included  a  plea  bringing 
into  the  Court  the  sum  of  $1,136.54,  proceeds  of  the  sale  of  the 
goods  in  full  satisfaction.  As  the  amount  foimd  due  is  larger 
than  that,  I  do  not  see  that  any  change  can  be  made  in  the  dis- 
position of  the  costs.  I  cannot  see  any  reason  why  the  defendants 
should  not  have  originally  paid  into  Comt  the  amount  for  which 
they  sold  the  goods,  except  that  they  were,  by  their  pleadingBi 
claiming  the  delivery  of  the  original  ,bill  of  lading,  and  declining 
liability  until  that  was  produced. 
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We  were  asked  to  allow  interest  from  the  date  of  the  writ 
instead  of  from  that  ot  the  judgment.  Section  35,  sub-sec.  3, 
of  the  Judicature  Act,  leaves  the  giving  of  interest  by  way  of 
damages  in  actions  for  conversion  to  the  jury,  and  their  discretion 
will  not  be  interfered  with:  Mayne  on  Damages,  7th  ed.,  pp. 
177,  178.  The  same  rule  should  be  applied  to  the  decision  of  a 
Judge,  especially  where,  as  here,  the  defendants  acted  in  perfect 
good  faith. 

Both  appeals  dismissed. 
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[APPELLATE  DIVISION.] 
McLaughlin  v.  Gektles. 


1910 
Dec.  10. 


Principal  and  Agent — Authority  of  Agent — Action  against  Undisclosed  Prin- 
cipals  for  Price  of  Goods  Sola  upon  Order  and  Credit  of  Agent — Absence 
of  Knowledge  on  Part  of  Plaintiff  of  Agency — Holding  out — Estoppel — 
Limitation  of  Agent's  AtUhoriiy — Exhaustion  of  Fund  Provided — Revocation  • 
of  Authority — General  Agency — Particular  Agency. 

The  plaintiff  sought  to  recover  from  the  defendants,  members  of  a  syndicate 
formed  for  the  purpose  of  exploring  and  testing  certain  mining  properties, 
the  price  of  gooos  supplied  upon  the  order  of  one  of  the  defendants,  C, 
and  upon  his  credit.  At  the  time  the  goods  were  supplied,  the  plaintiff 
did  not  know  that  C.  was  a  member  of  a  syndicate  or  was  acting  for  others. 
The  plaintiff's  claim  was  based  upon  the  assertion  that  C.  was  the  agent  of 
the  members  of  the  syndicate,  and  that  the  members  other  than  C.  were 
liable  as  undisclosed  principals.  There  was  no  holding  out  of  C.  as  an  agent; 
the  other  defendants  never  heard  of  the  plaintiff,  nor  did  he  make  any  claim 
upon  them  until  long  after  the  goods  were  supplied;  C.'s  agency  was  a 
limited  one;  and  the  fund  provided  by  the  defendants  for  explormg  and 
testing  had  been  exhausted,  and  C.'s  authority  had  been  revoked,  before 
the  plaintiff  supplied  any  of  his  goods: — 

Heldy  that  the  defendants  other  than  C.  were  not  liable  to  the  plaintiff. 

C.  was  a  general  agent  of  undisclosed  principals,  subject  to  a  special  restriction 
or  limitation  of  authority. 

"General  agent"  and  "particular  agent"  defined. 

Review  of  the  authorities. 

Miles  V.  Mcllwrailh  (1883),  8  App.  Cas.  120,  appHed  and  followed. 

WcAteau  v.  Fenwick,  (18931  1  Q.B.  346,  not  followed. 

Appeal  by  the  defendants  other  then  the  defendant  Chisholm 
from  the  judgment  of  Lennox,  J.,  at  the  trial,  on  the  18th  June, 
1919. 

The  action  was  brought  to  recover  the  price  of  goods  sold  and 
delivered  by  the  plaintiff  to  the  defendant  Chisholm  upon  his 
order.    The  plaintiff  alleged  that  the  defendant  Chisholm  was  the 
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^Two"^      agent  of  the  other  defendants,  and  that  thay  were  liable  for  the 

price  of  the  goods. 

La^otmh  ""^^  *"^  ^^^  8ave  judgment  for  the  plaintiff  for  $939.77 

V.  against  all  the  defendants,  and  directed  the  appellants  to  pay 

Chisholm's  ogsts  of  defence. 

October  23  and  24.    The  appeal  was  heard  by  Meredith, 
C.J.O.,  Maclaren,  Maoee,  and  HoDoms,  JJ.A. 

H.  J.  ScoUy  K.C.,  for  the  appellant  Drayton,  argued  that 
there  was  no  evidence  whatever  to  support  the  judgment  against 
him.    He  had  not  received  the  goods  in  question,  nor  had  he 
authorised  the  purchase  of  them,  nor  had  they  been  supplied  on 
his  credit.    The  defendant  Chisholm  had  not  in  fact  been  author- 
ised to  act  as  agent  for  his  co-defendants  for  these  purchases. 
If  Chisholm  was  an  agent  in  any  sense,  he  was  a  general  agent, 
and  his  agency  terminated  with  the  expenditure  of  the  sum  of 
$2,000,  referred  to  in  the  evidence.    That  sum  had  been  used  up 
before  the  indebtedness  to  the  plaintiff  was  incurred  by  Chisholm. 
Chisholm 's  authority  had  also  been  revoked  before  the  plaintiff 
supplied  any  of  his  goods.    Chisholm  being  a  general  agent,  and 
the  limitations  of  authority  having  been  exceeded,  the  undis- 
closed principals  could  not  be  held  liable:  Miles  v.  McIlwraUh 
(1883),  8  App.  Cas.  120.    The  contractual  relationships  betweoi 
all  the  defendants  were  set  out  in  a  written  document  under  seal. 
T.  R,  Ferguson,  for  the  appellants  Gentles,  Burton,  and  Millar. 
A,  J.  Russell  Snow,  K.C.,  for  the  plaintiff,  respondent,  contended 
that  he  was  entitled  to  look  to  the  undisclosed  principals  for 
psLyment,  as  the  goods  supplied  had  been  used  in  the  development 
of  the  property  of  the  syndicate,  who  had  obtained  the  benefit  of 
them:  Miller  v.  Cochran  Hill  Gold  Mining  Co,  (1896),  29  N.S.R. 
304;  Ex  p.  Chippendale,  In  re  German  Mining  Co.  (1853),  4  DeG. 
M.  &  G.  19;  Cox  v.  Hickman  (1860),  8  H.L.C.  268.    When  the 
goods  were  supplied,  there  was  money  in  hand  to  pay  for  them. 
The  plaintiff  was  unaware  of  any  agreement  between  the  other 
members  of  the  syndicate  and  Chisholm,  and  was  entitled  to  look 
to  the  syndicate  for  payment  as  soon  as  he  learned  that  they 
were  the  real  owners  of  the  property:  WaUeau  v.  Fenwick,  [1893] 
1  Q.B.  346. 

7.  J.  Agar,  for  the  defendant  Chisholm,  argued  that  there 
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was  nothing  in  the  written  agreement  limitingj^his  authority.     ^^?^|^^' 

The  goods  in  question  had  been  purchased  by  the  plaintiff  as  agent        

for  the  syndicate,  and  had  been  used  in  the  development  of  the     la^^^jj^ 
syndicate  property.    He  had  authority  to  bind  the  syndicate:  v. 

McDonald  v.  Broad  Cove  Coal  Co.  (1900),  32  N.S.R.  486;  Grady     ^■^*™»- 
V.  OUen  (1899),  20  C.L.T.  Occ.  N.  193.    The  purchases  had  been 
ratified  by  thie  syndicate. 
S<Jott,  K.C.,  in  reply. 

December  19.  The  judgment  of  the  Court  was  read  by 
HoDoiNs,  J. A.: — ^Appeal  by  the  defendants  other  than  Chisholm 
from  a  judgment  of  Mr.  Justice  Lennox,  dated  the  18th  June, 
1919,  under  which  he  held  all  the  defendants,  including  Chisholm, 
liable  to  the  plaintiff  for  the  sum  of  $939.77.  The  judgment  also 
directed  the  defendants  other  than  Chisholm  to  pay  his  costs  of 
defence. 

As  to  what  the  learned  trial  Judge's  views  of  the  facts  were 
we  have  no  information,  as  no  reasons  were  given  by  him,  and  it  is 
impossible  to  determine  what  view  he  took  of  the  questions 
involved.  This  necessitates  an  independent  consideration  of  the 
evidence  in  order  to  see  what  results  follow  from  it. 

It  appears  that  the  respondent  knew  nothing  of  the  fact  that 
Chisholm  was  a  ir  ember  of  a  8>Tidicate  or  was  acting  for  others, 
but  it  is  suggested  that  he  ought  to  have  gathered  something 
of  the  kind  from  a  rerrark  irade  by  the  defendant  Chisholm  a  few 
days  after  his  account  had  been  opened.  I  will  refer  to  the  effect 
of  this  later.  His  own  version  is  given  in  a  letter  written  to  the 
appellant  Millar  on  the  19th  September,  1918,  in  which  he  states 
that  he  did  not  know  that  any  person  was  interested  with  Chisholm 
when  the  goods  were  sold  and  delivered.  He  has  now,  however, 
elected  to  sue  the  syndicate,  which  of  course  includes  Chisholm. 

Upon  the  question  necessary'  to  be  considered  before  dealing 
with  the  law  of  agent  and  undisclosed  principal,  of  the  fact  of 
agency,  its  scope  and  its  limitations,  there  is  a  very  clear  and 
distinct  divergence  between  the  appellants  and  Chisholm.  He 
says  that  there  was  not,  in  any  instructions  he  got,  any  indication 
as  to  the  time  the  work  was  to  be  continued,  the  amoimt  of  the 
expenditure,  the  amount  of  goods  to  be  bought,  their  quality,  or 
the  number  of  men  to  be  hired;  that  it  was  his  intention  to  '^make 
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a  mine'^  of  it,  and  that  if  the  four  membeiB  of  the  syndicate 
contributed  at  the  rate  of  $200  a  month  while  operations  were 
going  on,  he  was  willing  to  contribute  his  services  at  the  same 
rate,  and  was  in  that  way  on  an  even  basis;  but,  if  more  than 
$2,000  in  all  should  have  to  be  expended,  the  other  membais  of  the 
syndicate  would  provide  the  excess.  He  also  says  that  he  would 
not  have  gone  up  if  limited  to  the  expenditure  of  $2,000  nor  to  a 
time-limit  of  two  and  one  half  months,  and  that  he  had  no  instruc- 
tions from  the  appellant  Millar  that  all  he  was  to  do  was  to  get 
out  the  ore. 

This  position  is  strongly  contested  by  the  appellants  Millar, 
Burton,  and  Gentles,  who  insist  that  there  was  a  limit  of  time  and 
expenditiu^;  that  this  was  recognised  by  Chisholm  in  his  corres- 
pondence; that  the  instructions  as  to  ore  were  specified  and  were 
recognised  in  the  correspondence;  and  that  the  situation  at  the 
time  of  Chisholm's  engagement  was  that  they  had  an  option  with 
the  right  to  prove  the  mine  by  getting  out  ore  and  having  it 
smelted.  It  followed,  they  say,  in  the  natural  course  of  business, 
that  that  was  what  they  wished  to  do,  and  that  any  other  action 
would  have  been  absurd. 

The  position  of  the  appellants  on  this  point  appears  to  be  a 
reasonable  one.  Unfortunately  the  final  agreement  which  is 
set  up  by  them  was  not  signed  by  anybody,  and  its  binding  effect 
depends  upon  oral  testimony. 

Chisholm  stated  in  his  examination  that  this  agreement  was 
prepared  after  he  went  up  north,  and  that  he  never  agreed  to  the 
clause  therein  which  would  limit  his  authority.  The  three  appel- 
lants already  named,  on  the  other  hand,  all  say  that  the  agreement 
was  dictated  as  evidencing  the  final  agreement  of  all  parties;  and, 
while  the  appellant  Millar  will  not  definitely  say  that  Chisholm 
was  present,  both  the  other  appellants  are  positive  that  he  was 
there  and  assented. 

A  curious  circumstance  and  one  which  has  not  been  satis- 
factorily explained  is  that  Chisholm,  on  applying  to  set  aside  the 
noting  of  the  pleadings  as  against  him,  stated  in  his  affidavit  that 
the  agreements  governing  the  syndicate  were  three  in  number, 
and  gives  the  date  of  one  of  them  as  the  15th  August,  1916.  This, 
he  admits,  refers  to  the  imsigned  agreement,  and  he  testifies  that 
he  knew  about  it  before  this  action  was  begun  and  that  it  was 
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produced  at  the  trial  of  another  action  at  Englehart,  which  he     ^PP'  ^^' 

says  took  place  over  a  year  ago.    At  that  place  he  was  present  for        

the  purpose  of  defending  an  action  in  which  he  was  being  sued  for     Latohlih 

the  price  of  goods  supplied  to  Jiim  while  operating  on  this  property.      _    v. 

It  is  worth  noting  that  the  agreement  is  dated  the  15th  August, 

1916,  whereas  the  date  given  by  the  defendant  Chisholm  for  his    Hod«iM.J.A. 

departure  north  is  the  21st  August,  1916.    If  both  these  dates  are 

correct,  he  is  mistaken  as  to  the  time  of  the  preparation  of  the 

document. 

The  conclusion  I  would  draw  from  the  whole  evidence,  both 
oral  and  in  writing,  particularly  the  internal  evidence  supplied  by 
the  letters  of  Chisholm,  coupled  with  the  date  when  Sir  Henry 
Drayton's  assent  to  come  in  was  received  in  Toronto,  is  that  this 
document  was  dictated  in  the  presence  of  all  parties  as  expressing 
the  final  terms  of  their  agreement,  and  that  it  was  inteniied  that  it 
should  be  signed  upon  Drayton  signifying  his  wish  to  participate, 
and  that  it  was  left  unsigned  when  he  did  assent,  because  the 
parties  had  then  scattered. 

The  first  $1,000  was  deposited  in  the  bank  on  the  15th  August, 
1916;  $500  on  the  16th  and  $500  on  the  17th  August,  the  latter 
no  doubt  being  from  Sir  Henry  Drayton,  as  his  letter  to  Millar 
enclosing  his  cheque  is  dated  at  St.  Andrews,  N.6.,  on  the  }4th 
August,  1916. 

The  effect  of  this  conclusion  is  that  the  idea  which  appears 
to  have  coloured  all  Chisholm's  actions,  namely,  that  he  was 
untrammelled  as  to  time,  expenditure,  or  the  character  of  the 
work,  and  that  his  job  was  to  mine  and  not  merely  to  get  out  ore 
for  a  smelter  test,  was  erroneous. 

The  third  paragraph  of  the  recitals  in  the  agreement  of  the 
16th  August,  1916,  runs  as  follows: — 

*'And  whereas  the  parties  hereto  have  each  agreed  to  supply 
five  hundred  dollars  to  explore,  test,  dig  and  remove  ore  from 
the  said  properties,  the  five  hundred  dollars  to  be  contributed  by 
Chisholm  in  salary  at  two  hundred  dollars  per  month,  commencing 
with  the  21st  instant." 

The  operative  clauses  read: — 

1.  "The  partiiss  hereto  are  equally  interested  in  and  entitled 
to  the  benefits  of  a  contract  between  A.  E.  Scanlon  and  C.  Millar 
dated  2nd  August,  1916,  for  a  working  option  upon  the  said 
properties. 
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App.  ISv.  2.  ^'The  said  Burtx)n,  Gentles,  Millar,  and  Drayton  shall  each 

1919  y  7  y  J 

contribute  five  hundred  dollars,  and  the  said  Chisholm  shall 

Mo-         contribute  two  and  one  half  months'  service,  commencing  with 
V.  the  2l8t  inst.,  in  obtaining  ore  therefrom. 

3.  ''The  moneys  to  be  paid  by  the  parties,  other  than  Chishohn, 

^•^'    shall  be  deposited  in  the  bank  to  the  credit  of  C.  Millar  in  trust. 

and  he  shall  disburse  the  same  in  mining  ore  therefrom. 

*    4.  ''The  said  Chishohn  shall  account  to  the  said  Millar  for  all 

moneys  received  from  him  or  from  the  said  property  and  its 

minerals,  to  be  disbursed  in  mining  the  said  claims. 

5.  ''No  partnership  or  agency  exists  between  the  parties 
hereto,  and  none  of  them  is  authorised  to  pledge  the  credit  <rf 
another  or  the  others  of  them. 

6.  "In  case  it  is  thought  advisable  not  to  mine  the  said  property 
for  two  and  one  half  months,  then  the  said  Chisholm  shall  be 
credited  with  the  time  he  is  engaged  thereon  at  the  rate  of  two 
hundred  dollars  per  month." 

It  is  to  be  observed  that  in  the  earlier  signed  agreement  of 
the  16th  June,  1916,  it  was  pro^ided  that  Chisholm's  share  of  the 
$200  cash  advance  was  to  be  paid  "from  the  first  shipment  of  ore/' 
and  that  it  was  pursuant  to  this  that  the  option  was  obtained 
on  the  2nd  August,  1916. 

No  one  can  read  the  letters  without  being  con\inced  that  the 
getting  out  of  sufficient  ore  to  put  through  the  smelter  test  was 
to  precede  regular  mining  operations,  and  that  these  were  only 
to  be  decided  upon  if  that  test  proved  a  success.  What  is  chiefly 
relied  on  as  indicating  a  contrary  intention,  namely,  the  getting 
out  of  timber  and  the  damming  of  the  stream,  might  have  been 
quite  as  consistent  with  getting  out  ore  as  with  settled  mining 
operations.  The  appellant  Millar,  when  he,  Gentles,  and  Burton 
visited  the  property  on  the  5th  October,  1916,  seems  to  ha\'e 
decided  that  what  was  being  done  was  on  too  extensive  a  scale. 

Chisholm  says  that  he  shewed  them  the  ore,  and  that  Millar 
told  him  not  to  come  down  till  he  took  a  car-load  of  ore  down, 
B  mention  of  ore  is  corroborated  by  Millar's  letter  of  the 
tober,  1916,  and  Chishohn's  letter  of  the  15th  October,  1916. 
tholm  also  says  he  had  men  cutting  timber,  and  told  Millar 
jy  were  logs  for  a  building,  and  that  he  would  have  to  start 
;  some  buildings  to  house  the  men,  as  it  would  soon  be 
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coming  on  cold  weather.    Gentles  says  he  asked  why  he  (Chisholm)      ^^?q,^^' 

was  not  getting  out  ore^  and  Chisholm  said  he  was  just  going  to        

begin.    Burton  says  that  Chisholm's  reply  was  that  he  ought  to     la^^I^j^ 

be  able  to  get  some  out  before  the  money  was  all  used  up — about  v, 

,     J                                                                                                           Gentles. 
a  car-load.  

Chisholm's  letter  of  the  15th  October,  1916,  says :  /'  I  note  your  ^""^^^  '•^• 
advice  about  getting  out  some  ore  before  all  our  appropriated 
money  is  expended.  I  shall  do  my  very  best  to  do  so  and  carry  on 
the  absolutely  necessary  work  with  as  little  dead  work  as  possible." 
He  adds  that  what  he  has  ''expended  in  August  and  September 
amounts  to  $707.27.  This,  deducted  from  $2,000,  leaves  a  balance 
of  $1,292.73."  This  was  in  reply  to  Millar's  letter  of  the  10th 
October,  1916,  in  which  there  appears  this  hint,  "Remember  we 
start  with  only  a  bank-roll  of  $2,000,  and  when  that  is  exhausted 
we  are  to  confer."  That  "was  my  reason  for  iwging  you  to  hog 
the  vein,  because  if  the  money  is  all  spent  without  producing 
beneficial  results  you  are  sure  to  find  a  disinclination  to  proceed 
further."  On  the  19th  October,  1916,  Millar  replies  to  the 
letter  of  the  15th  October,  already  quoted,  and  says:  "Before  it" 
(the  bank-roll)  "is  all  used  up  we  shall  have  to  meet  to  decide  on 
the  future.  I  hope  you  will  be  able  to  ship  a  car  of  ore  before 
then." 

The  explanation  given  in  the  witness-box  by  Chisholm  as  to 
this  reminder  is  not  convincing.  He  says:  "I  waited  for  instruc- 
tions; I  followed  on  my  original  agreement;  a  man  would  not 
start  on  a  property  unless  there  was  an  understanding  to  go 
ahead  with  it  to  make  the  very  best  he  possibly  could  of  it." 
He  says  that,  imless  it  referred  to  the  bank-account  as  it  stood, 
he  does  not  know  what  was  the  limit  Millar  referred  to  in  his  later 
letter  of  the  7th  November,  1916,  in  which  the  expression  is  used, 
''I  have  no  authority  and  you  have  no  authority  to  exceed  that 
limit."  He  adds  "I  did  not  understand  there  was  any  limit," 
but  he  did  not  write  and  say  so.  When  that  letter  is  looked  at, 
its  terms  are  so  clear  that  no  one  can  mistake  them;  it  says  that 
if  he  overruns  the  limit  no  one  will  be  liable  for  the  expense  but 
himself. 

Altogether  I  cannot  acquit  Chisholm  of  a  design  to  hold  on 
to  his  position  as  long  as  he  could  and  to  do  things  in  his  own 
way  irrespective  of  the  wishes  or  rights  of  his  co-adventurers. 

34 — 46  o.L.R. 
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Whether  this  was  done  to  tgeep  himself  employed  or  under  the 
domination  of  an  idea  that  the  ground  he  had  secured  after  so 
much  negotiation  was  a  real  mine  and  must  be  developed,  and  that 
his  success  would  come  in  time  to  t^im  the  objectors  into  converts, 
I  cannot  say.  The  result  is  that  he  exceeded  his  authority  and 
incurred  greater  indebtedness  than  he  was  authorised  to  do. 

That  the  idea  I  have  mentioned  was  persistent  is  evident  from 
his  attitude  after  the  visit  made  by  Gentles  and  Glass  about  the 
Ist  November,  when,  according  to  Gentles  (who  told  Chishoim 
he  came  up  to  represent  Mr.  Millar  and  Mr.  Burton),  he  was 
told  to  go  no  further. 

This  was  put  to  Chishoim  during  his  cro6»-6xamination  in  this 
way. — 

''  Q.  When  he  gave  you  those  instructions  did  he  not  say,  'I  am 
representing  these  parties,  and  I  give  you  these  instructions  not 
to  go  any  further  till  you  come  down  and  we  will  see  about  it?' 
A.  He  would  be  one  of  the  parties;  it  was  not  a  letter  of  written 
instructions  to  close  down. 

''Q.  Did  not  he  tell  you  that  he  came  there  representing  the 
others  and  gave  you  instructions  not  to  go  an/furtiier?  A.  Cune 
in  there  to  see  and  make  an  examination  with  his  engineer. 

''Q.  And  told  you  to  go  no  further?  A.  I  could  not  afford  to 
close  the  place  and  leave  everything  alone  there.  I  reported  to 
Millar  as  soon  as  I  was  called  on." 

As,  however,  the  supplies  furnished  by  the  respondent  were  of  a 
character  which  would  be  necessary  whether  the  work  was  explora- 
tion or  mining,  it  is  necessary  to  see  whether  the  moneys  provided 
were  expended  before  the  respondent's  debt  was  incurred. 

I  find,  on  examining  the  cheques,  bank-book^  and  exhibits, 
that  the  only  items  in  the  whole  account  which  are  not  shewn  to 
have  been  incurred  previous  to  the  31st  October,  1916,  are  two 
in  number;  these  are  represented  by  the  following  cheques: — 

Nov.  27.    Chishoim,  petty  cash $100 .00 

Nov.  27.    J.  B.  McLaughlin  (respondent  herein)        4 .  15 

There  is  nothing  to  indicate  the  date  of  this  latter  item,  except 
the  fact  that  in  exhibit  13,  which  is  the  pay-roll  for  the  month  of 
October,  there  is  attached,  in  Chisholm's  handwriting,  a  list  of 
unpaid  bills,  the  first  of  these  being  this  item,  the  others  being 
incurred  in  September,  1916;  so  that  probably  this  small  amount 
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was  incurred  in  the  same  month.  The  amount  paid  in  Janucqry, 
1917,  $624.60,  to  the  Northern  Canada  Supply  Company,  was 
criticised  during  the  argument,  but  I  find  that  that  account  was 
all  incurred  before  the  26th  October,  1916,  when  that  company 
drew  on  Millar  for  the  account.  They  had,  as  early  as  the  18th 
October,  notified  Millar  that  they  were  looking  to  him;  and  he 
had,  on  ot  about  the  19th  October,  agreed  to  accept  a  draft  for  it. 

The  result  is  that  the  whole  of  the  $2,000  has  been  expended 
for  goods  supplied  previously  to  the  opening  of  the  account  with 
the  respondent;  and,  if  the  appellants  are  now  made  liable,  it 
must  be  upon  the  sole  ground  mentioned,  namely,  tliat  the 
respondent  is  not  bound  by  the  limitation  placed  by  the  principal 
upon  the  agent. 

If  Chisholm  was  a  general  agent  for  the  appellants,  it  is  clear 
that  under  the  authority  of  Miles  v.  McIlwraUh^  8  App.  Cas.  120, 
there  would  be  no  liability.  That  case  decides  that  where  there 
are  general  agents  of  an  undisclosed  principal  with  a  special 
restriction  or  limitation  of 'their  authority,  one  who  contracts 
with  them  as  principals  can  only  resort  to  the  real  principal 
subject  to  the  limitation  which  has  been  placed  upon  the  agents' 
authority,  because  he  had  not  dealt  with  them  as  his  agents,  nor 
had  there  been  any  holding  of  them  out  or  crediting  as  such,  and 
so  contracting  upon  the  faith  of  the  authority.  Is  not  the  situa- 
tion here  that  of  a  general  agency  within  the  meaning  of  the 
above  case? 

In  Story  on  Agency,  9th  ed.,  sec.  17,  it  is  said  that  *'a  general 
agency  properly  exists  where  there  is  a  delegation  to  do  all  acts 
connected  with  a  particular  trade,  business,  or  employment." 

In  Wright's  Principal  and  Agent,  2nd  ed.,  p.  87,  a  general 
agent  is  defined  in  this  way :  ** He  is  usually  a  person  to  whom  the 
principal  has  entrusted  the  management  of  a  particular  business, 
such  as  an  estate,  or  the  manager  of  a  business.  Such  general 
agent  will,  as  between  himself  and  the  principal,  have  authority 
to  do  whatever  a  person  in  the  position  which  he  occupies  usually 
does,  except  so  far  as  he  may  have  been  restricted  by  the  direction 
of  the  principal." 

A  particular  agent  is  one  who  is  given  authority  to  deliver  a 
particular  message  or  buy  a  particular  thing  on  one  occasion  or  do 
some  special  thing,  and  has  no  implied  authority  aliunde  from  his 
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-^PP'  ^^*     position  or  the  nature  of  his  business.    An  agent  who  is  a  particular 

agent,  not  only  as  between  himself  and  his  principal,  but  also  as 

Laughlin  t)c^ween  the  principal  and  the  third  party,  is  one  who  has  nothing 
V.  in  the  nature  of  his  ordinary  business  which  will  lead  the  third 

'     party  to  suppose  he  has  more  authority  than  the  principal  has 

Hodgiiifl.J.A.    actually  given  him. 

It  must  be  admitted,  however,  that  the  cases  are  not  uniform, 
and  that  principals  have  been  held  liable  where  the  agency  was  a 
general  agency. 

In  the  case  in  hand  it  does  not  seem  to  matter  much  whether 
the  position  was  as  outlined  by  the  appellants  or  that  sworn  to 
by  Chisholm.  In  either  case,  whether  his  authority  was  limited 
or  not,  it  was  to  go  upon  the  property  in  question  to  engage  in 
operations  which  were  in  the  nature  of  mining  or  exploration  and 
to  order  such  things  as  were  reasonably  necessary  for  that  purpose. 
The  limitation  did  not  restrict  his  authority  so  far  as  third  persons 
were  concerned,  except  that  it  was  to  cease  when  a  certain  amount 
had  been  expended;  up  to  that  limit  he  was  the  agent  of  the 
appellants  to  do  such  acts  as  were  necessary  for  the  purpose  for 
which  he  went  upon  the  ground;  and,  so  far  as  the  goods  in  question 
are  concerned;  they  would,  apart  from  the  limitation,  have  been 
equally  necessary  whether  he  was  to  take  out  such  ore  as  was 
readily  available  on  or  near  the  surface  of  the  vein,  or  was  to  go 
down  deeper  or  operate  more  largely  with  the  view  of  mining  the 
property,  as  if  it  was  owned  by  his  principals  and  himself. 

The  cases  to  which  I  have  referred  as  involving  the  question 
in  some  difficulty  are  the  following: — 

In  Edmunds  v.  Bmhell  (1865),  L.R.  1  Q.B.  97,  the  defendant 
accepted  bills  in  the  name  of  Bushell  &  Co.  contrary  to  his  authority, 
which  bills  were  given  to  persons  with  whom  Bushell  had  dealings 
in  the  way  of  business.  Mellor,  J.,  says  (p.  100):  ''It  would  be 
very  dangerous  to  hold  that  a  person  who  allows  an  agent  to  act 
as  principal  in  carrying  on  a  business,  and  invests  him  with  an 
apparent  authority  to  enter  into  contracts  incidental  to  it,  could 
limit  that  authority  by  a  secret  reservation." 

That  case  was  followed  by  WaUeau  v.  Fenwicky  [1893]  1  Q.B. 
346.  There  the  defendants,  a  firm  of  brewers,  who  were  the  owners 
of  a  beer-house,  appointed  a  manager  of  the  business.  The 
license  was  always  taken  out  in  his  name,  which  also  appeared 
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over  the  door.    The  manager  was  forbidden  to  purchase  certain    ^PP*  ^^^• 
Sj^cles  required  in  the  business,  as  these  were  to  be  supplied  to        — . 
him  by  the  defendants.    The  manager,  in  contravention  of  his     ,  ^^ 
instructions,  ordered  such  articles  from  the  plaintiff  for  use  in  the  v. 

business,  and  the  plaintiff  supplied  them  and  gave  credit  to  the        ^nms. 
manager  only.    Subsequently  he  discovered  that  the  defendants     Hodgias.;^. 
were  the  real  owners  of  the  business  and  sued  them  for  the  value 
of  the  goods.    The  Court,  consisting  of  Lord  Coleridge  and  Wills, 
J.,  held  the  defendants  liable.    Mr.  Justice  Wills,  at  p.  348,  says: — 

"There  seems  to  be  less  of  direct  authority  on  the  subject  than 
one  would  expect.  But  I  think  that  the  Lord  Chief  Justice 
during  the  argument  laid  down  the  correct  principle,  viz.,  once  it 
is  established  that  the  defendant  wa»  the  real  principal,  the 
ordinary  doctrine  as  to  principal  and  agent  applies — that  the 
principal  is  liable  for  all  the  acts  of  the  agent  which  are  within  the 
authority  usually  confided  to  an  agent  of  that  character,  not- 
withstanding limitations,  as  between  the  principal  and  the  agent, 
put  upon  that  authority.  It  is  said  that  it  is  only  so  where  there 
has  been  a  holding  out  of  authority — which  cannot  be  said  of  a 
case  where  the  person  supplying  the  goods  knew  nothing  of  the 
existence  of  a  principal.  But  I  do  not  think  so.  Otiierwise,  in 
every  case  of  undisclosed  principal,  or  at  Itoat  in  every  case  where 
the  fact  of  there  being  a  principal  was  undisclosed,  the  secret 
limitation  of  authority  would  prevail  and  defeat  the  action  of  the 
person  dealing  with  the  agent  and  then  discovering  that  he  was 
an  agent  and  had  a  principal." 

He  then  deals  with  the  question  of  dormant  partnership, 
stating  that  it  is  clear  law  that  no  limitation  of  authority  as 
between  the  dormant  and  active  partner  will  avail  the  dormant 
partner  as  to  things  within  the  ordinary  authority  of  a  partner, 
and  asserts  that  the  law  of  partnership,  on  such  a  question,  is 
nothing  but  a  branch  of  the  general  law  of  principal  and  agent, 
and  is  conclusive  on  the  point  now  under  discussion.  He  then 
refers  to  Edmunds  v.  BuakeU  {ante)  and  to  the  argmnent  there 
made  that,  where  there  is  no  holding  out,  then,  in  order  to  make 
the  principal  liable,  an  agency  in  fact  must  be  shewn.  He  remarks 
that  he  cannot  find  that  any  doubt  has  ever  been  expressed  that 
that  case  is  correct,  and  that  he  thinks  it  right,  and  that  very 
mischievous  consequences  would .  often  result  if  that  principle 
were  not  upheld. 
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Shortly  after  that  case  was  decided,  Johnston  v.  Reading  (1893), 
9  Times  L.R.  200,  was  decided  by  the  same  Court,  consistiiig  of 
Lord  Coleridge  and  Cave,  J.  Lord  Coleridge  in  giving  judgment 
said  that  the  grounds  of  the  decision  in  WaUeau  v.  Fenwick  were 
that  the  articles  ordered  by  the  manager  of  the  business  were 
such  that  the  business  could  not  possibly  be  carried  on  without 
them,  and  he  was  therefore  obliged  to  order  them.  The  point 
involved  in  this  case  was  different,  and  was  whether  travellers  of 
mercantile  firms,  although  agreeing  to  pay  their  own  expenses, 
could  bind  their  principals  to  any  extent  for  vehicles  on  credit. 
The  Court  considered  that  there  was  no  general  custom  or  usage 
proved  that  mercantile  firms  paid  their  travellers'  expenses  and 
allowed  them  to  make  contracts  on  the  credit  of  their  employers 
for  vehicles  to  carry  them;  there  being  no  general  custom,  the 
employers  were  not  liable. 

In  1910,  the  case  of  Kinahan  dt  Co.  Limited  v.  Parry,  [1911] 
1  K.B.  459,  was  decided  on  appeal  from  the  decision  of  a  Divisional 
Court  consisting  of  Pickford,  J.,  and  Coleridge,  J.  The  action 
was  brought  to  recover  the  price  of  whisky  supplied  at  a  hotel 
of  which  the  defendants  were  the  owners.  The  defendants  had  * 
appointed  a  manager,  in  whose  name  the  Ucense  was  taken  out, 
and  whose  name  appeared  over  the  door  as  the  hcensee.  Contrary 
to  express  instructions  which  had  been  given  by  the  defendants 
to  the  manager,  he  ordered  the  whisky  in  question  from  the 
plaintiffs,  who  gave  credit  to  the  manager  only,  and  the  whisky 
was  delivered  at  the  hotel.  The  Divisional  Court,  upon  the 
authority  of  Watteau  v.  Fenwick^  entered  judgment  for  the  plain- 
tifTs.  The  Court  of  Appeal  set  that  aside,  holding  that  there  was 
no  evidence  that  the  manager  was  in  fact  the  agent  of  the  defend- 
ants in  the  particular  transaction,  or  that  the  whisky  was  supplied 
for  the  use  of  the  hotel  and  not  to  the  manager  personally,  and 
that  therefore  no  question  as  to  the  application  of  the  law  of 
principal  and  agent  could  arise  in  the  case.  Judgment  was 
therefore  entered  for  the  defendants. 

In  this  Province  the  principal  case  considered  by  the  Court 
of  Appeal  is  Becherer  v.  Asher  (1896),  23  A.R.  202.  The  head- 
note  is  as  follows: — 

**  Where  undisclosed  principals,  carrying  on  a  wholesale 
business,  employ  an  agent  to  carry  on  a  retail  business  in  his  own 
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name  but  for  their  benefit,  to  sell  their  goods  at  invoice  prices, 
they  are  not  liable  for  the  price  of  goods  of  the  same  kind  purchased 
by  the  agent  for  himself  from  other  persons  without  the  knowledge 
or  authority  of  his  employers.'* 

Three  of  the  learned  Judges  considered  that  Watteau  v.  Fenwick 
was  not  applicable,  or  expressed  doubts  about  it,  while  Burton, 
J.A.,  considered  it  well  decided.  The  majority  of  the  Court, 
however,  came  to  the  conclusion  that  under  the  circumstances 
there  was  no  authority  to  pay  at  all  and  no  general  agency,  as 
Becket  in  that  case  wa^  merely  established  in  Toronto  for  the 
purpose  of  selling  the  defendants'  goods,  which  were  to  be  con- 
signed to  him;  and,  while  the  plaintifiFs  in  that  case  were  doubtless 
deceived  by  Becket  as  to  the  ownership  of  the  stock  and  so  trusted 
him,  they  failed  to  make  out  the  liability  of  the  defendants. 

In  the  Solicitors'  Journal  (1893),  vol.  37,  p.  280,  the  Wa'ieau 
case  is  criticised  as  b^g  inconsistent  with  the  case  of  Milea  v. 
Mcllwraiih  {ante).  This  criticism  is  adopted  by  the  editor  of  the 
Harvard  Law  Review  (1893),  vol.  8,  p.  50.  The  Law  Quarterly 
Review  as  well,  vol.  9,  p.  Ill,  does  not  feel  clear  that  the  Watteau 
case  was  rightly  decided,  and  Sir  Frederick  Pollock's  criticism, 
both  here  and  in  his  work  on  Partnership  (8th  ed.,  p.  30),  is  that 
the  analogy  of  a  dormant  partner  is  fallacious:  he  asks:  ''Is  a 
dormant  partner  liable  merely  because  he  is  an  undisclosed  prin- 
cipal? Is  it  not  rather  because  he  is,  by  the  partnership  contract, 
liable  to  the  same  extent  as  the  known  partners?  "  As  to  Edmunds 
V.  Bushell  he  indicates  doubts  also,  as  does  the  Solicitors'  Journal 
(ante). 

In  Halsbury's  Laws  of  England,  vol.  22,  p.  26,  the  following 
note  appears: — 

"It  was  said  in  Watteau  v.  Fenwick  (a  case  of  agency),  that  an 
undisclosed  principal  was  liable  for  the  acts  of  his  agent,  although 
the  latter  was  neither  held  out  as  such,  nor  expressly  authorised, 
but  the  dictum  must  be  regarded  as  of  doubtful  authority." 

In  Wright's  Principal  and  Agent,  2nd  ed.,  p.  110,  the  case  of 
Daun  V.  Simmim  (1879),  41  L.T.R.  783,  is  cited  as  deciding  that 
it  is  not  a  question  of  law  but  of  evidence  as  to  what  the  authority 
of  the  agent  was,  and  that  where  it  was  known  that  the  house  was  a 
tied  house  the  owners  of  it  were  not  liable  for  goods  supplied 
from  an  outside  source. 
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That  case,  decided  by  the  Court  of  Appeal,  was  not  cited  in 
Watteau  v.  Fenwick, 

The  last  reference  to  the  principal  case  appears  to  be  Lloyds 
Bank  v.  Svriss  Bankverein  (1912),  17  Commercial  Cases  280,  and 
(1913)  18  Commercial  Cases  79.  Hamilton,  J.,  in  that  case  (vol. 
.17,  pp.  292,  293),  says^— 

"The  case  of  Watteau  v.  Fenwick  was  cited.  It  is  a  case  which 
has  been  questioned  by  opinions  that  are  entitled  to  respect,  and 
is  a  case  not  on  pv.rtnership  at  all,  but  on  the  ordinary  rules  of 
principal  and  agent,  and  I  think  it  may  well  be  distinguished  from 
the  present  case,  in  any  view  of  the  matter,  on  the  ground  that  the 
Court  there  had  evidence,  or  assumed  that  there  was  evidence, 
or  took  judicial  notice,  that  the  ordinary  course  of  dealing  of  the 
manager  of  a  public-house  was  very  much  more  extensive  and 
precise  in  fact  than  the  evidence  as  to  the  joint  accoimt  I  have  in 
this  case.  As  that  finding  of  fact  was  the  basis  of  the  decision  in 
Watteau  v.  Fenvnckj  it  seems  to  me  to  be  distinguishable." 

In  view  of  the  doubt  expressed  as  to  the  case  which  is  relied  on 
as  rendering  the  appellants  liable  because  of  the  bare  fact  of 
agency,  I  think  it  is  open  to  this  Court  to  follow  MUes  v. 
Mcllwraith,  untrammelled  by  the  decisions  I  have  mentioned. 
It  seems  to  be  straining  the  doctrine  of  ostensible  agency  or  of 
holding  out,  to  apply  it  in  a  case  where  the  fact  of  agency  and  the 
holding  out  were  unknown  to  the  person  dealing  with  the  so-called 
agent  at  the  time,  and  to  permit  that  person,  when  he  discovered 
that  his  purchaser  was  only  an  agent,  to  recover  against  the 
principal,  on  the  theory  that  he  is  estopped  from  denying  that  he 
authorised  the  purchase.  It  appears  to  me  that  the  fact  that 
there  was  a  limitation  of  authority  is  as  least  as  important  as  the 
fact  that  the  purchaser  was  an  agent.  The  vendor  did  not  know 
either  of  these  facts,  and  so  did  not  draw  any  conclusion  involving 
the  principal  when  he  sold  and  delivered  the  goods.  Should  he 
be  permitted,  when  he  elects  to  look  to  the  principal,  to  do  so  upon 
any  other  terms  than  in  accordance  with  the  actual  authority 
given  at  that  time?  It  is  entirely  different  where  there  is  a  holding 
out  as  agent  and  the  fact  of  agency  is  known,  but  where  neither 
is  an  element  in  the  bargain  nor  the  reason  why  credit  was 
given,  and  so  not  an  additional 'security  known  to  the  vendor  at 
the  time,  no  equity  should  be  raised  in  favour  of  the  vendor  as 
against  the  principal  so  as  to  make  the  latter  liable. 
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There  is  not  in  this  case  any  ground  for  the  application  of     ^^?q.^^' 

such  cases  as  Thomson  v  Davenport  (1829),  9  B.  &  C.  78;  Heald        

V.  Kenworthy  (1855),  10  Ex.  739,  745;  Armstrong  v.  Stokes  (1872),     l^^hlin 
L.R.  7  Q.B.  598;  and  Irvine  v.  Watson  (1879-80),  5  Q.B.D.  102,  v. 

414:  where  it  is  held  that  in  cases  of  agency  the  principal  cannot        

defeat  the  creditor's  claim  by  prepayment.  Here  the  only  hint  h«*«^»J-a. 
obtained  by  the  reepondent  was  on  the  8th  November,  1916,  after 
'  one  half  of  his  goods  had  been  supplied.  It  came  in  such  form  as 
to  make  no  impression  upon  him.  He  made  no  inquiry,  and  in 
September,  1918,  asserts  in  writing  that  he  did  not  know,  at  the 
time  when  the  goods  were  sold  and  delivered  (i.e.,  completed  the 
13th  December,  1916),  that  Chisholm  was  anybody's  agent. 
The  defendants  other  than  Chisholm  never  heard  of  the  respondent, 
nor  did  he  make  any  claim  on  them.  The  decisive  fact,  however, 
is  that  the  amount  had  all  been  paid  out  and  appropriated  to 
accounts  earlier  in  date  than  the  respondent's  and  properly  so. 
No  right  against  the  appellants  exists  unless  it  can  be  based  upon 
the  fact  of  agency  irrespective  of  limitation  of  authority  or  the 
com«e  of  dealing.  To  allow  the  respondent  to  recover  against 
the  appellants  is  to  ignore  the  limitations  of  his  agency,  the 
exhaustion  of  the  fimd  provided,  and  the  revocation  of  his 
authority,  all  of  which  happened  in  fact  before  the  respondent 
supplied  any  of  his  goods. 

That  part  of  the  respondent's  claim  which  consists  of  an 
assigned  claim  presents  no  different  featiu^.'  It  is  an  account 
dated  the  8th  November,  1916,  and  no  evidence  was  given  respect- 
ing it. 

The  appeal  should  be  allowed  and  the  judgment  set  aside  and 
the  action  dismissed  with  costs  to  the  appellants.  The  respondent 
should  have  judgment  against  Chisholm  for  his  claim  and  costs, 
as  in  his  affidavit  of  merits  Chisholm  denies  liability  for  any  part 
of  the  respondent's  claim. 

Appeal  allowed. 


Digitized  by 


Google 


492  ONTARIO  LAW  REPORTS.  [tol. 


1919  [APPELLATE  DIVISION.l 

Dec.  19. 

DiMB  Savings  Bank  v.  Mills. 

Guarantee — Indebtedness  of  Company  as  Customer  of  Bank — Construction  of 
Instrument — Limitation  of  Amount  of  LiabilUy — Bank  Allowing  Increased 
Indebtidness  or  Liability — Agreement  for  "Addition  thereto'* — Interest — 
Liability  of  Guarantors. 

The  defendants  executed  a  bond  bv  which  they  guaranteed  "the  pa3rment  of 
any  and  all  sums  of  money  which  may  at  any  time  hereafter  be  owing  and 
payable  by"  a  corporation  or  company,  "when  organised,  to  said  bank" 
(the  plaintiffs),  "not  exceeding  $6,000  at  any  one  tim^  upon  not^  accept- 
ances, endorsements,  overdrafts,  to  be  made  by  said  corporation  wtoi 
organised,  or  upon  any  account  whatsoever.  Acceptances  of  this  guarantee, 
notice  of  default,  renewal,  or  extension  of  time  of  payment  of  any  part  of 
9aid  indebtedness,  any  releases  thereof,  addition  thereU)  or  change  or  other 
fonn  of  security,  are  hereby  waived  and  agreed  to.  This  ...  is  a 
continuing  guarantee,  covering  all  indebtedness  of  said"  company,  "when 
organised,  to  said  bank,  not  exceeding  $6,000  at  any  one  time,  upon  any 
account  whatsoever,  until  revoked  by  notice  .  .  ."  It  was  recited  in 
the  bond  that  the  company  wished  to  borrow  and  the  bank  agreed  to  lend 
sums  of  money,  from  time  to  time,  "not  exceeding  $6,000  at  any  one  time," 
upon  notes,  etc.  The  defendants  contended  that  the  bond,  properly  con- 
strued, prevented  the  plaintiffs  from  exceeding  the  limit  of  $6,000  at  any 
one  time: — 

Held,  accefiting  this  construction,  that  the  plaintiffs  were  not  chargeable 
with  having  increased  the  amount  of  the  company's  liability  by  reason  of 
occasional  trifling  overdrafts,  involuntary  on  the  part  of  the  plaintiffs, 
promptly  disavowed,  and  immediately  covered  by  the  company. 

Davey  v.  Phelps  (1841'),  2  M.  &  G.  300,  referred  to. 

When  the  company  sold  goods,  it  brought  in  its  customers'  notes,  endorsed  by 
itself,  and  discounted  them  or  sold  them  to  the  plaintiffs,  the  company 
remaining  liable  as  endorser.  These  transactions,  if  treated  as  loans  to 
the  company,  caused  the  amount  of  the  indebtedness  to  exceed  $6,000  by 
about  $2,500  at  one  time: — 

Held,  that  the  defendants  were  entitled  to  insist  upon  a  rigid  adherence  to 
the  terms  of  their  obligations;  but  the  liability  of  the  company,  in  connec- 
tion with  these  discounts  or  sales  of  customers*  notes^  was  upon  notes  and 
endorsements,  and  so  in  form  within  the  stipulated  course  of  dealing; 
the  notes  and  endorsements  represented  sums  of  money  owing  and  payable 
exceeding  $6,000  at  any  one  time;  consequently,  they  were  "an  addition 
to"  the  indebtedness  and  so  were  agreed  to  by  the  defendants. 

But,  upon  the  true  construction  of  the  bond,  the  defendants  were,  notwith- 
standing renewals,  extensions,  additions,  or  charges,  to  be  liable  "on  any 
account  whatsoever"  only  to  the  extent  of  $6,000  at  any  time,  and  when 
they  chose  to  revoke  by  notice  they  could  do  so,  their  liability  being  then 
fixed  by  the  limited  amount.  The  limitation  of  $6,000  was  intended  as  a 
protection  to  the  bank,  not  a  prohibition  against  advancing  more  than  that 
amount. 

The  liability  of  the  defendants  as  sureties  was  measured  by  the  liability  of 
the  company,  and  interest  should  run  from  time  to  time  when  its  indebted- 
ness became  due  to  the  plaintiffs. 

Judgment  of  Falconbridqe,  C.J.K.B.,  affirmed. 

Appeals  by  the  two  defendants,  Mills  and  Howell,  from  the 
judgment  of  Falconbridge,  C.J.K.B.,  at  the  trial,  on  the  23rd 
April,  1919,   in  favour   of  the  plaintiffs   for  the   recovery  of 
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$3,520.25  and  costs,  and  dismissing  the  defendants'  counter- 
claims. The  action  was  upon  a  bond,  signed  by  the  two 
defendants,  guaranteeing  the  payment  to  the  plaintiffs  of  moneys 
(not  exceeding  $6,000)  which  might,  after  the  date  of  the  bond, 
be  owing  and  payable  to  the  plaintiffs  by  a  certain  company,  at 
any  one  time,  upon  notes,  acceptances,  endorsements,  overdrafts, 
or  upon  any  account  whatsoever. 

October  24.  The  appeal  was  heard  by  Meredith,  C.J.O., 
Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

R,  McKay,  K.C.,  for  the  appellant  Mills,  argued  that  his 
client  was  released  and  discharged  from  all  liabiUty  upon  the 
guarantee  by  reason  of  the  plaintiffs  advancing  to  the  ori^al 
debtor,  the  Steams-Knight  Detroit  Company,  an  amount  in 
excess  of  $6,000,  which  sum  was  the  largest  which  the  sureties 
had  guaranteed  at  any  one  time.  Although  the  operative  part 
of  the  bond  provided  that  ^'acceptances  of  this  guarantee 
any  releases  thereof^  addition  thereto,"  etc.,  were  agreed  to  and 
waived,  yet  the  recitals  governed,  and  the  appellants  were  released. 
On  some  occasions  there  had  been  an  overdraft  of  $20,  which, 
though  small,  was  nevertheless  a  breach  of  the  agreement.  Beside 
this,  the  company  discoimted  customers'  notes  with  the  respondents, 
and  so  swelled  their  indebtedness  beyond  the  $6,000  limit.  This 
was  a  breach  of  the  agreement,  and  released  the  sureties.  On 
the  question  of  the  recitals  governing,  counsel  referred  to  Lord 
Arlington  v.  Merricke  (1673),  2  Wms.  Saund.  813;  Harper  v. 
GodseU  (1870),  L.R.  5  Q.B.  422;  Beal's  Cardinal  Rules  of  L^al 
Interpretation,  2nd  ed.,  p.  165;  Dariby  v.  CouUs  &  Co.  (1885), 
29  Ch.  D.  500,  at  p.  515;  Peppin  v.  Cooper  (1819),  2  B.  &  Aid. 
431;  Liverpool  Water  Works  Co.  v.  Atkinson  (1805),  6  East  507. 

M.  A.  Secord,  K.C.,  for  the  appellant  Howell,  argued  that 
the  agreement  between  the  bank  and  the  company  contained 
in  the  guarantee  was  broken  by  the  advances  beyond  the  $6,000, 
and  thus  the  bond  was  rendered  void:  This  variation  of  or  addition 
to  the  contract  voided  the  bond:  Holme  v.  BrunskiU  (1877),  3 
Q.B.D.  495;  BoUon  v.  Salmon,  [1891]  2  Ch.  48;  DeColyar's  Law 
of  Guarantees,  3rd  ed.,  p.  402;  Halsbury's  Laws  of  England,  vol. 
15,  pp.  550-552,  paras.  1033,  1034,  1035.  If  Howell  should  be 
held  liable  under  the  guarantee,  he  would  be  liable  only  from  the 


App.  Div. 
1919 

DiMB 

Savinos 
Bank 

V, 

Mills. 


Digitized  by 


Google 


494 


ONTARIO  lAW  REPORTS. 


[vol. 


App.  Div. 
1919 

Dime 

Savings 

Bank 

V. 

Mills. 


date  the  demand  for  pa3rment  was  made  upon  him  by  the  plaintiffs, 
and  not  for  the  amount  of  interest  as  claimed. 

E.  S.  Wigle,  E.G.,  for  the  plaintiffs,  respondents,  contended 
that  the  loans  by  the  bank  to  the  original  debtor  had  not  at  any 
time  exceeded  $6,000,  except  perhaps  on  the  occasions  when  from 
Saturday  to  Monday  there  was  an  excess  of  $20,  promptly  paid, 
which  could  not  be  considered  a  breach  of  the  agreement  sufficient 
to  release  the  sureties.  As  to  the  discounting  of  customers' 
notes  being  considered  a  loan,  thus  bringing  the  amount  of  the 
indebtedness  beyond  $6,000,  these  discounts  were  an  *  ^addition 
to"  the  indebtedness,  referred  to  in  the  operative  part  of  the 
agreement,  and  so  were  agreed'  to  by  the  guarantors.  They  were 
all  afterwards  paid  by  the  customers.  Upon  the  proper  con- 
struction of  tJie  bond,  the  defendants  were  liable  for  the  amount 
found  by  the  trial  Judge.  Counsel  referred  to  Halsbiu^'s  Laws 
of  England,  vol.  15,  pp.  483,  549.  The  plaintiffs  should  have 
interest  from  the  time  when  the  indebtedness  arose. 

McKay,  K.C.,  in  reply. 


December  19.  Hodoins,  J.A.: — ^Appeals  by  both  defendants 
from  the  judgment  of  the  Chief  Justice  of  the  King^s  Bench, 
dated  the  23rd  April,  1919,  whereby  he  directed  payment  to  the 
plaintiffs  of  the  sum  of  $3,520.25. 

Action  on  a  bond  conditioned  as  follows: — 

"Now,  therefore,  for  value  received,  we,  the  undersigned, 
Lawrence  C.  Howell,  of  Gait,  Ontario,  and  Thomas  Mills,  of 
Kingston,  Ontario,  hereby  jointly  and  severally  guarantee  the 
pajrment  of  any  and  all  sums  of  money  which  may  at  any  time 
hereafter  be  owing  and  payable  by  Steams-Enight  Detroit  Co., 
when  organised,  to  said  bank,  not  exceeding  six  thousand  dollars 
($6,000)  at  any  one  time,  upon  notes,  acceptances,  endorsements, 
overdrafts,  to  be  made  by  said  corporation  when  organised,  or 
upon  any  account  whatsoever. 

"Acceptances  of  this  guarantee,  notice  of  default,  ren.)wal, 
or  extension  of  time  of  payment  of  any  part  of  said  indebtedness, 
any  releases  thereof,  addition  thereto,  or  change  or  other  form 
of  security,  are  hereby  waived  and  agreed  to. 

"This  guarantee  is  a  continuing  guarantee,  covering  all  in- 
debtedness of  said  Steams-Knight  Detroit  Co.,  when  organised. 
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to  said  bank,  not  exceeding  six  thousand  dollars  ($6,000)  at 
any  one  time,  upon  any  account  whatsoever,  until  revoked  by 
notice  given  to  said  bank." 

The  first  recital  set  out  that  the  corporation  "wishes  and 
expects  to  borrow  divers  suins  of  money  from  time 

to  time,  not  to  exceed  $6,000  ai  any  one  time,  upon  notes,  endorse- 
ments, acceptances,  and  any  account  whatever." 

The  second  recital  reads  that  the  respondents  agreed  ''to 
loan  to  the  said  corportttion,  sums  pf  money,  from  time  to  time 
as  above  stated,  not  exceeding  96,000  at  any  one  time,  upon  notes, 
acceptances,  endorsements,  overdrafts,  etc.,  made  or  endorsed 
or  upon  any  accoimt  whatsoever,  provided  that  the  payment 
of  the  said  loans  be  guaranteed  by  the  undersigned." 

Two  points  are  raised :  first,  that  the  recitals  govern  the  opera- 
tive parts  of  the  bond,  so  that  the  appellants  are  not  liable  if  at 
any  time  the  respondents  had  advanced  more  than  $6,000;  and, 
second,  that  the  agreement  between  the  respondents  and  the 
company  contained  in  the  guarantee,  being  the  basis  of  the  appel- 
lants' liability,  could  not  be  departed  from,  and  if  in  fact  more 
than  $6,000  was,  at  any  one  time,  due  to  the  respondents,  the  bond 
was  void. 

Both  these  objections  amount  really  to  the  same  thing,  as 
each  suggests  that  the  bond,  whep  properly  construed,  prevented 
the  respondents  from  exceeding  the  limit  of  $6,000  at  any  one 
time. 

It  appears  that  there  was  at  odd  times,  from  a  Saturday  to  a 
Monday,  an  unauthorised  overdraft  of  something  like  $20,  which 
was  promptly  covered  on  Monday.  These  trivial  overdrafts 
were  not  authorised,  and  the  creditors  cannot  be  chargeable  with 
having  increased  the  amount  of  the  company's  liability  by  these 
,  amounts.  They  were  involuntary,  so  far  as  the  respondents  were 
concerned,  and  were  promptly  disavowed,  being  immediately 
covered  by  the  debtor.  See,  upon  this  point,  Davey  v.  Phelpa 
(1841),  2  M.  &  G.  300. 

The  evidence  further  shews  that,  when  the  company  sold 
motors,  it  brought  in  its  customers'  notes,  endorsed  by 
itself,  and  either  discounted  or  sold  them  to  the  respondents, 
the  company  remaining  liable  as  endorser.  These  transactions, 
if  treated  as  loans  to  the  company,  caused  the  amount  of  the 
indebtedness  to  exceed  $6,000  by  about  $2,500  at  one  time. 
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I  am  inclined  to  think  that  these  last  transactions  are  strictly 
within  the  terms  of  the  bond,  which  allow  borrowings  to  be 
"upon  notes,  acceptances,  endorsements  ...  or  upon 
any  account  whatsoever."  The  contract  of  guarantee  is  struAuwni 
juris,  and  the  appellants  are  entitled  to  insist  on  a  rigid  adherence 
to  the  terms  of  their  obligation. 

But  the  bond  contains  a  pit)vision  which  must  have  its  ordinary 
meaning  given  to  it:  renewal  or  "extension  of  time  of  payment 
of  any  part  of  said  indebtedness,  any  releases  thereof,  addiHon 
thereto,  or  change  or  other  form  of  security,  are  hereby  waived  and 
agreed  to." 

The  liabiUty  of  the  company,  in  connection  with  these  dis- 
counts or  sales  of  customers'  notes,  was  upon  notes  and  endorse- 
ments, and  so,  in  form,  within  the  stipulated  couise  of  dealing. 
They  represented  sums  oJF  money  owing  and  payable  exceeding 
$6,000  at  any  one  time.  Consequently,  they  were  ''an  addition 
to"  the  indebtedness,  and  so  were  agreed  to.  They  were  all 
afterwards  paid  by  the  customers;  and  no  practical  harm  has  been 
done  to  the  appellants. 

I  have  discussed  this  matter  as  if  the  appellants  were  correct 
in  construing  the  bond  in  the  way  they  argue. 

In  my  opinion,  the  bond  primarily  contemplates  direct  advances 
to  the  company  up  to  S6,000  to  enable  it  to  begin  operatbns  and 
finance  them.  It  was,  I  think,  contemplated  that  in  the  course 
of  business  customers'  notes  for  purchased  motors  might  be 
discounted  by  the  company,  and  thus  an  addition  to  the  $6,000 
would  be  created.  This  would  be  natural,  while  a  limitation  of 
the  advances  upon  the  company's  own  notes  or  endorsements  for 
plant  or  operating  expenses,  etc.,  might  well  be  insisted  on  from 
motives  of  prudence.  The  real  meaning  of  the  guarantee  seems 
to  be  expressed  in  the  last  paragraph  of  the  bond,  where  it  is 
said  that  the  guarantee  is  to  be  a  "continuing  guarantee,  covering 
aU  indebtedness**  (of  the  company)  "to  said  bank,  not  exceeding 
tSjOOOj  at  any  one  time,  upon  any^  account  whatsoever  J* 

I  read  this  as  meaning  that  the  sureties  were,  notwithstanding 
renewals,  extensions,  additions,  or  charges,  to  be  liable  "on  any 
account  whatsoever"  only  to  the  extent  of  $6,000  at  any  time, 
and  that  when  they  chose  to  revoke  by  notice  they  could  do  so, 
their  liability  being  then  fixed  by  the  limited  amount.    The 
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limitation  of  $6,000  is  intended  as  a  protection  to  the  bank,  not 
a  prohibition  against  advancing  more  than  that  amount. 

If  this  is  not  so,  the  possible  meanings  are  that  at  any  one 
time  the  bank  could  not  make  an  advance  exceeding  $6,000,  a 
most  unlikely  construction,  but  one  fairly  well  expressed  in  the 
recitals,  and  the  meaning  asserted  by  the  appellants.  That,  too, 
seems  to  me  not  to  be  one  intended  by  the  parties,  although  the 
bond  may  undoubtedly  be  construed  in  that  way.  But  it  is  useless 
trying  to  stretch  words  to  fit  unanticipated  circumstances.  The 
parties  must  be  left  to  what  they  said  at  the  time.  If  the  limit 
from  day  to  day  is  $6,000,  then  it  is  equally  clear  that  an  "addition 
thereto''  was  contemplated  and  was  agreed  to. 

The  liability  of  the  sureties  is  measured  by  the  liability  of 
the  company,  and  interest  should  run  from  the  time  when  its 
indebtedness  became  due  to  the  respondents.  If  the  amount  for 
which  judgment  has  been  entered  is  incorrect,  the  Registrar 
can  compute  it,  and  the  judgment  may  be  amended  accordii^ly. 
Both  appeals  should  be  dismissed. 
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Meredith,  C.J.O.,  and  Mageb,  J.A.,  agreed  with  Hodgins, 


J.A. 


Maclaben,  J.A.,  agreed  in  the  result. 

Ferguson^  J.A.: — ^If  what  is  written  in  the  recitals  in  the 
document  sued  upon  is  to  be  read  as  a  statement  that  the  plain- 
tiffs had  agreed  that  the  indebtedness  of  the  debtor  to  the  bank 
would  not  at  any  one  time  exceed  $6,000,  the  appellants  would, 
in  n?y  opinion,  be  entitled  to  succeed,  for  I  do  not  think  that  the 
subsequent  provision  in  the  agreement,  for  renewals^  ext^isions, 
discharges,  and  additions,  is  necessarily  inconsistent  with  such 
an  agreement,  or  that  the  provision  contains  in  itself  a  stipula-' 
tion  permitting  the  plaintiffs  to  make  any  advances  contrary 
to  the  terms  of  the  agreement  stated  in  the  recitals.  It  is  not 
shewn  that  it  was  in  the  contemplation  of  the  parties  that  the 
plaintiffs  should  make  one  direct  advance  of  $6,000.  On  the  con- 
trary, the  circumstancfes  and  the  wording  of  the  document  indicate 
that  the  parties  contemplated  that  the  moneys  should  be  advanced 
from    time    to    time,    on    notes,     acceptances,    endorsements, 
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and  overdrafts;  it  might  well  be  that  it  was  intended  by  the 
proviso  to  permit  the  plaintiffs  to  release  notes  or  acceptances,  such 
as  trade-paper,  and  to  take  new  trade-paper  or  to  make  new  loaoB, 
so  long  as  the  total  advances  did  not  exceed  $6,000;  but,  with  the 
trial  Judge,  I  do  not  see  anything  within  the  four  comers  of  the 
document  which  prohibits  the  plaintiffs  from  lendiiig  more  than 
16,000. 

In  my  opinion,  the  words  used  in  the  recital,  when  given  their  full 
effect  and  meaning,  amount  to  no  more  than  a  statement  that  the 
plaintiffs  have  agreed  to  advance  some  moneys  to  the  debtors,  but 
they  are  not  bound  to  advance  more  than  $6,000  at  any  one  time. 
The  contention  of  the  appellants  that  the  plaintiffs  bound  them- 
selves not  to  advance  more  than  the  $6,000  is  not,  I  think,  supported 
by  any  words  to  be  found  in  the  document;  nor,  in  my  view,  is 
it  iu  accordance  with  the  real  meaning  of  the  words  of  the  docu- 
ment, or  the  real  intention  of  the  parties. 

On  my  reading  of  the  whole  document,  the  plaintiffs  were  not 
bound  to  advance  more  than  $6,000;  but,  if  they  did  do  so,  they 
could  look  to  the  guaiantors  for  repayment  only  to  the  extent  of 
$6,000. 

I  would  dismiss  the  appeals. 


Appeals  dimnsaed  urilh  easts. 
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Mather  v.  Bank  of  Ottawa.  ^-  ^^ 

Ouaraniee — Directors  of  Trading  Company  Guaranteeing  Indebtedness  of 
Company  to  Bank  for  Limited  Atnouni'--Con8truciion  of  Guarantee^ond— 
Extent  of  Liabilily  of  Guarantors — Payments  Made  by  Company  in  Reduc- 
tion of  Indebtedness — Evidence — Letters  Written  during  Negotiations — 
Varying  Terms  of  Bond — Trade-paper  Discounted  for  Company, 

Five  persons,  the  directors  of  a  tradinjj  company,  signed  a  letter  directed  to 
the  general  manager  of  a  bank,  guarailteeing  to  the  bank  the  repayment  of 
advances,  discounts,  loans,  payments,  overdrafts,  and  other  indebtedness 
of  the  company  to  the  bank,  to  the  amount  of  $150,000,  together  with  all 
interest,  costs,  charges,  and  expenses  incidental  thereto.  The  guarantee 
was  to  be  a  «"ontinuing  one  and  to  cover  the  whole  indebtedness  to  the  amount 
aforesaid  or  the  ultimate  balance  from  time  to  time  due  thereoii  to  the 
amount  aforesaid  and  to  cover  any  number  of  transactions  up  to  the  time 
of  the  demand  of  pa3nDaent  therefor,  etc.  The  letter  was  dated  the  15th 
November,  1911,  and  was  delivered  to  the  bank  on  that  day.     In  the 

erevious  October,  after  advances  to  a  considerable  extent  had  been  made 
y  the  bank  to  the  company,  negotiations  for  an  extension  of  the  company's 
line  of  credit  took  place  between  the  general  manager  and  F.,  one  of  the 
five  directors — ^the  president — of  the  company;  and  on  the  Ist  November 
the  general  manager  wrote  to  F.  a  letter  stating  that  the  credit  arranged 
for  was  $250,000,  of  which  $150,000  was  to  be  secured  by  the  pledging  of 
bonds  covering  all  the  property  of  the  company;  by  a  pledge  on  wheat 
purchased;  and  by  a  guarantee  from  the  directors  of  the  company;  that  the 
remaining  $100,000  of  the  credit  was  to  be  on  trade-paper:  that  the  pro- 
ceeds of  the  sale  of  the  company's  bonds  were  to  be  applied  in  retiring 
the  direct  debt  of  the  company,  and  when  that  debt  should  be  fully  dis- 
charged only  the  trade-paper  would  remain,  and  the  directors'  guarantee 
coidd  be  surrendered;  and  that  the  credit  was  to  include  the  then  present 
indebtedness.  This  letter  was  preceded  by  others  in  the  course  of  the 
negotiations.  After  the  advances  had  reached  the  amount  named,  the 
company  went  on  borrowing  from  the  bank,  and  borrowed  in  all  ujnvards 
of  $300,000,  exclusive  of  moneys  obtaineii  by  discounliiig  castoiiiei-s'  pnper. 
The  guarantors  knew  of  these  borrowings;  and  these  further  advances 
were  made  by  the  bank  imder  the  belief  that  they  were  secured  by  the  bond 
and  in  reliance  upon  that  security.  Only  $100,000  of  the  compan/s 
bonds  were  sold.  They  realised  $90,000,  which  the  bank  received  and 
gave  credit  for  to  the  company  on  its  oirect  liability: — 

Heldf  that,  upon  the  proper  construction  of  the  guarantee,  it  was  not,  as  con- 
tended for  the  guarantors  and  their  representatives,  merely  a  guarantee 
of  $150,000  of  the  indebtedness  of  the  company,  but  a  guarantee  of  the 
whole  of  the  indebtedness,  the  amount  which  the  guarantors  were  to  be 
called  on  to  pay  being  limited  to  $150,000. 

Assuming,  however,  that  the  guarantee  was  applicable  only  to  $150,000  of 

^  .  the  inaebtedness,  it  by  no  means  followed  that  the  payment  of  that  simi  by 
the  company  on  account  of  its  indebtedness,  it  still  remaining  indebted  in 
more  than  that  sum,  discharged  the  guarantors. 

EUis  V.  Emmanuel  (1876),  1  Ex.  D.  157,  distinguished.    • 

It  is  not  payment  by  the  principal  debtor  but  payment  by  thesuretj'  that  gives 
him  the  rights  of  a  creditor;  and,  so  long  as  any  indebtedness  exists,  the 
surety  is  liable  to  make  good  any  part  of  it  not  exceeding  the  amount 
which  he  has  guaranteed. 

The  letters  of  F.  and  the  general  manager  of  the  bank,  if  they  constituted 
an  agreement  which  controlled  the  terms  of  the  bond,  as  the  guarantors 
contended,  were  not  admissible  in  evidence,  because  they  would  vary  the 
terms  of  the  bond.  The  only  respect,  however,  in  which  they  differed 
from  the  terms  of  the  bond  was  that  it  did  and  they  did  not  make  che 
guarantee  extend  to  the  trade-paper,  and  that  difference  was  of  no  import- 
ance in  view  of  the  fact  that  no  claim  was  made  in  respect  of  the  t  r.ide- 
paper. 

Judgment  of  Latchford,  J.,  affirmed. 
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Action  for  an  account,  a  declaration  that  the  defendant 
bank  had  been  repaid  certain  advances  made  by  it  to  the  Ontario 
and  Manitoba  Flour  Mills  Limited,  and  for  delivery  up  <tf  a  guaran- 
tee bond,  signed  by  the  plaintiff  and  four  others. 

The  defendant  bank  alleged  that  a  large  amount  was  still 
due  by  the  guarantors,  and  oounterclaimed  for  the  lecova-y  of 
$98,631.10,  with  interest,  from  the  plaintiff  and  Geoige  S.  May 
and  others,  made  defendants  by  counterdaim. 


December  14,  1918.  The  action  and  counterclaim  were  tried 
by  Latchford,  J.,  without  a  jury,  at  Ottawa. 

G.  F.  Henderaoriy  E.G.,  for  the  plaintiff  and  for  George  S.  May, 
one  of  the  defendants  to  the  counterclaim. 

G.  D.  KeUeyf  for  the  other  defendants  to  the  counterclaim. 

J.  F.  HeOmuOi,  K.G.,  for  the  defendant  by  original  action  and 
plaintiff  by  counterclaim. 

January  21,  1919.  Latchford,  J.: — ^In  consideration  of 
advances  made  or  to  be  made  by  the  Bank  of  Ottawa,  the  plaintiff 
and  f oiur  others,  directors  of  the  Ontario  and  Manitoba  Flour 
Mills  Limited,  on  the  15th  November,  1911,  duly  executed  and 
delivered  to  the  bank  a  guarantee  of  the  account  of  the  milling 
company  to  the  amount  of  $150,000.  The  bank  made  advances 
amoimting  to  more  than  that  sum;  but-these  the  plaintiff  asserts 
that  he  and  his  co-directors  have  paid. 

He  brings  this  action  for  an  accoimt,  a  declaration  that  the 
defendant  has  been  paid,  and  for  the  delivery  up  of  the  guarantee. 

The  bank  defends,  alleging  that  a  large  amount  is  still  due  by 
the  guarantors,  and  claims  against  those  who  are  living  and  the 
estates  of  Fraser  and  Orme,  who  are  dead,  the  sum  of  $98,631.10, 
with  interest  from  the  Slst  May,  1918. 

When  the  action  came  on  for  trial,  the  application  for  probate 
of  the  will  of  the  late  A.  W.  Fraser  was  pending.  On  the  appli- 
cation of  the  bank,  and  counsel  for  Mary  Jane  Fraser,  the  sole 
executrix  and  beneficiary  named  in  the  will,  consenting  thereto, 
I  appointed  the  said  Mary  Jane  Fraser  to  represent  the  estate 
of  her  deceased  husband  in  the  action. 

In  October,  1911,  after  advances  to  a  considerable  amount 
had  been  made  to  the  company  by  the  bank,  negotiations  took 
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place  for  an  extension  of  the  compan3r's  line  of  credit.  They 
were  carried  on  between  the  late  A.  W.  Fraser,  then  president  of 
the  milling  company,  and  Mr.  George  (now  Sir  George)  Bum, 
who  was  at  the  time  general  manager  of  the  bank. 

On  the  1st  November  the  following  letter  was  addressed  to 
Mr.  Fraser: — 

"Dear  Mr.  Fraser:  Replying  to  yours  of  the  26th  ultimo, 
the  credit  arranged  for  is  $250,000.00— $150,000.00  of  which  is 
to  be  secured  by  the  pledging  of  bonds  covering  the  mill,  water- 
powers,  power-house,  pole-line,  and  all  the  property  of  the  com- 
pany; by  a  pledge  on  wheat  purchased;  and  by  a  guarantee  from 
the  directors  of  the  company.   • 

''$100,000.00  of  the  credit  is  to  be  on  trade-paper,  to  the 
satisfaction  of  the  bank.  Tbe  bank  is  willing  to  discount  this 
approved  paper  of  the  customers  of  the  milling  company  wiljh 
the  endorsement  of  the  company. 

''I  understand  the  bonds  are  now  being  offered  for  sale.  When 
sold  the  proceeds  are  to  be  applied  in  retiring  the  direct  debt 
of  the  company.  When  that  debt  is  fully  discharged,  only  the 
trade-paper  will  remain,  and  the  guarantee  of  the  directors  i&a 
be  surrendered. 

''The  above  credit  is  to  include  the  present  indebtedness. 
"Yours  truly 

"Geo.  Bum, 

"General  Manager." 

On  the  15th  November,  Fraser  and  his  fellow-directors  exe- 
cuted and  delivered  to  the  bank  a  guarantee  in  these  terms. — 

"To  the  General  Manager  for  the  time  being  of  the  Bank  of 
Ottawa: — 

"Sir:  In  consideration  of  advances  made  or  to  be  made  by 
the  Bank  of  Ottawa  to  the  Ontario  and  Manitoba  Flour  Mills 
Limited,  either  by  the  discount  of  commercial  paper  or  negotiable 
securities  or  by  loans,  payments,  advances,  overdrafts,  or  other- 
wise, from  time  to  time,  and  for  such  amoimts  as  the  said  bank 
may  see  fit,  we  jointly  or  severally  do  hereby  guarantee  to  the 
Bank  of  Ottawa  the  repayment  of  the  said  advances,  discoimts, 
loans,  payments,  overdrafts,  and  other  indebtedness,  to  the 
amount  of  $150,000,  together  with  all  interest,  costs,  charges, 
and  expenses  incidental  thereto. 
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'This  is  a  continuing  guarantee  and  shall  cover  the  whole 
indebtedness  to  the  amount  aforesaid  or  the  ultimate  balance 
from  time  to  time  due  thereon  to  the  amount  aforesaid  and  shall 
cover  any  number  of  transactions  up  to  the  time  of  the  demand 
of  payment  therefor  upon  us  under  this  guarantee  and  we  agree 
that  the  said  bank  may  from  time  to  time  and  at  all  times  renew 
or  extend  the  time  for  the  payment  of  the  said  indebtedness  or 
any  part  thereof  either  present  or  futm^  without  any  notice  to  the 
guarantor  and  may  also  take  and  accept  from  time  to  time  any 
and  all  securities  from  the  said  the  Ontario  and  Manitoba  Flour 
Mills  Limited  or  any  other  person  or  persons  whatsoever  as 
security  for  the  said  indebtedness  or  any  part  thereof  present  or 
future  and  may  take  from  and  deal  with  and  compound  with  any 
party  to  such  securities  and  may  give  up  such  seciuity  in  whole 
or  in  part  of  any  kind  in  their  discretion  and  that  the  doctrines  of 
law  and  equity  in  favour  of  a  surety  shall  not  apply  hereto,  and 
we  hereby  waive  any  and  all  defences  that  might  be  open  to  a 
surety  in  any  action  or  proceeding  to  recover  the  said  indebtedness 
or  any  part  thereof,  and  it  is  agreed  that  the  guarantors  shall  be 
liable  for  the  ultimate  balance  remaining  unpaid  after  all  moneys 
which  may  have  been  received  from  other  som*ces  shall  have  been 
applied  in  reduction  of  the  indebtedness  which  shall  be  owing 
from  the  Ontario  and  Manitoba  Flour  Mills  Limited  to  the 
said  bank;  but  the  said  bank  shall  not  be  bound  to  exhaust  all 
such  recom^e  against  other  party  or  parties  previous  to  making 
a  demand  upon  us  for  payment,  the  intention  being  that  the  Bank 
of  Ottawa  shall  have  the  right  to  demand  and  enforce  this  guar- 
antee in  whole  or  in  part  from  ihe  guarantors,  whenever  the 
bank  may  deem  it  advisable  to  call  upon  the  principal  debtor 
to  pay  the  indebtedness  which  may  then  be  due. . 

"In  witness  whereof  we  have  affixed  our  hands  and  seals  this 
15th  day  of  November,  1911. 

"A.  W.   Fraser,   A.  G.  Mather,   Geo.  S.   May, 
J.  W.  Hennessy,  Geo.  L.  Orme." 

The  plaintiff's  defence  to  the  counterclaim  is  adopted  by  the 
other  persons  in  the  same  interest. 

His  contention  is  that  by  the  proceeds  of  the  sale  of  the  bonds 
and  by  payments  made  by  himself  and  his  associates  the  entire 
direct  indebtedness  of  the  company  to  the  bank  was  paid,  and 
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that  accordingly,  as  agreed  by  Mr.  Bum,  the  guarantee  should 
be  delivered  up  to  be  cancelled. 

The  only  material  fact  in  issue  is  whether  or  not  the  direct 
indebtedness  of  the  company  to  the  bank  has  been  paid. 

Upon  the  statements  and  admissions  of  coimsel,  as  supported 
by  the  documents  filed  as  exhibits,  I  find  as  a  fact  that,  while 
the  $90,000  and  other  large  sums  paid  by  the  plaintiff  and  his 
fellow-directors  were  applied  upon  the  direct  indebtedness  of  the 
company  to  the  bank,  yet,  owing  to  additional  advances  made 
from  time  to  time  by  the  bank,  the  amount  of  the  company's 
direct  liabilities  to  the  bank,  secured  by  the  guarantee,  amounted 
on  the  31st  May,  1918,  to  $98,631.10.  Of  this  but  $61,672.95 
is  for  principal.  Neither  the  plaintiff  nor  his  co-defendants  by 
counterclaim  have  established  any  defence  to  the  bank's  claim. 

The  plaintiff's  claim  is  dismissed  with  costs,  and  the  counter- 
claim of  the  defendant  bank  allowed  for  $98,631.10  with  interest 
on  861,672.95  from  the  31st  May,  1918,  and  costs. 

The  judgment  against  Mrs.  Fraser  and  the  executors  of  George 
L.  Orme  will  be  limited  to  the  respective  estates  which  are  in 
their  hands  to  be  administered; 
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The  plaintiff  and  the  defendants  by  counterclaim  appealed  from 
the  judgment  of  Latchford,  J. 

November  3  and  4.  The  appeals  were  heard  by  Meredith, 
C.J.O.,  Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

G.  F.  Henderson,  K.C.,  for  the  appellants  the  plaintiff  and 
George  S.  May,  defendant  by  coimterclaim,  said  tiiat  the  question 
was,  should  the  $90,000  realised  on  the  sale  of  the  bonds  be 
credited  oh  the  debt  secured  by  the  guarantee?  The  appellants 
contended  that  it  should.  The  bond  was  executed  in  pursuance 
of  an  agreement  entered  into  between  the  guarantors  and  the 
bank,  the  terms  of  which  were  evidenced  by  a  letter  of  the  Ist 
November,  1911,  from  the  bank's  general  manager  to  Fraser,  and 
the  terms  of  the  bond  were  controlled  by  this  agreement.  This 
letter,  and  the  letter  to  which  it  was  an  answer,  were  evidence 
of  a  collateral  contemporaneous  agreement,  and  were  perfectly 
available  as  evidence:  DeColyar  on  Guarantees,  2nd  ed.,  para. 
290;  Duncan  Fox  &  Co,  v.  North  and  South  Wales  Bank  (1880), 
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6  App.  Cas.  1;  Halsbury's  Laws  of  England,  vol.  7,  para.  1058; 
DeLassalk  v.  Guildford,  [1901]  2  K.B.  215;  Canadian  General 
Securities  Co,  Limited  v.  George  (i918),  42  O.L.R.  560,  43  D.L.R. 
20;  Long  v.  Smith  (1911),  23  O.L.R.  121,  at  p.  127.  The  last 
named  case  shewed  that  evidence  might  be  given  of  a  prior  or  a 
contemporaneous  oral  agreement  which  constituted  a  condition 
upon  which  the  performance  of  the  written  e^reement  was  to 
depend.  The  correspondence  shewed  that  the  guarantee  bond 
was  executed  in  consideration  of  the  letter  of  the  1st  November, 
1911. 

A.  W.  Anglin,  E.G.,  for  the  appellants  the  other  defendants 
by  counterclaim,  argued  that  the  guarantors  guaranteed  advances 
only  up  to  $150,000.  As  soon  as  $150,000  of  the  indebtedness 
was  paid,  the  gucurantee  was  at  an  end.  There  was  no  difficulty 
about  the  word  "continuing."  It  did  not  widen  the  meamng 
of  "guarantee:"  EUis  v,  Emmanuel  (1876),  1  Ex.  D.  157.  The 
guarantee  was  not  one  for  the  whole  indel;^tedness  of  the  company, 
but  only  for  a  part,  namely,  $150,000.  As  to  a  certain  provision 
in  a  transfer  of  securities  from  some  of  the  guarantors  to  the  res- 
pondent bank,  that  the  agreement  therein  contained  should  not 
extend  the  liability  of  the  assignors,  counsel  argued  that  the 
provision  was  to  prevent  the  instrument  being  treated  as  extending 
the  liability  of  the  guarantors.  The  appellants  never  varied  from 
the  position  outlined  in  argument.  The  only  "direct  debt"  in 
contemplation  of  the  parties  was  ti^e  advance  of  $150,000  referred 
to  in  the  letter  of  the  1st  November,  and  the  effect  of  the  collateral 
agreement  was  that,  as  soon  as  that  particular  indebtedness  was 
fully  discharged,  the  guarantee  should  be  surrendered  for  can- 
cellation. This  whole  indebtedness  had  been  discharged.  Inas- 
much as  the  bonds  were  delivered  to  the  bank  as  collateral 
security  to. the  guarantee,  the  guarantors  were  entitled  to  the 
proceeds  of  sale  of  the  bonds,  apart  from  the  collateral  agreement. 
Since  a  sale  of  a  portion  of  the  bonds  realised  $90,000,  and  the 
guarantors  subsequently  paid  to  the  bank  the  balance  of  $150,000, 
they  were  entitled  to  a  release. 

L  F,  Hellmuth,  K.C.,  and  Wentworth  Greene,  for  the  Bank  of 
Ottawa,  respondent,  contended  that  the  extent  of  the  liability 
of  the  guarantors  was  to  be  determined  by  a  consideration  of  the 
terms  of  the  bond  alone.    According  to  the  true  construction  of 
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the  bond,  the  guarantors  are  liable  for  the  ultimate  balance  owing 
by  the  company  as  a  direct  debt  to  the  bank,  the  amount  they 
may  be  called  upon  to  pay  being  limited  to  $150,000.  The  letter  of 
the  1st  November,  1911,  was  not  admissible  in  evidence,  according 
to  the  rule  which  excludes  oral  evidence  inconsistent  with  or 
repugnant  to  the  terms  of  the  written  instrument:  Carroll  v. 
Provincial  Natural  Ga^  and  Fuel  Co,  of  Ontono  (1896),  26  Can. 
S.C.R.  181;  Cramer  v.  Hodgson  (1846),  3  U.C.R.  174;  McNedey 
v.  McWiUiarns  (1886),  13  A.R.  324;  Tyson  v.  Abercrombie  (1888), 
16  O.R.  98.  The  advances  were  made  by  the  respondent  under 
the  belief  that  they  were  secured  by  the  bond.  Mr.  Bum's 
letter  of  the  1st  November,  1911,  was  in  reply  to  one  from  Mr. 
Eraser  of  the  26th  October,  and  a  proper  reading  of  it  shews  that 
he  did  not  agree  that  the  bond  was  to  be  surrendered  when  the 
proceeds  of  the  sale  of  the  company's  bonds  for  $150,000  should 
be  paid  to  the  bank.  The  surrender  of  the  guarantee  was  to 
take  place  when  the  "direct  debt"  of  the  company,  not  the 
$150,000,  was  paid.  This  "direct  debt"  meant  what  the  company 
should  owe  the  bank  apart  from  its  indirect  liability  on  trade- 
paper.  The  guarantors  are  liable  for  the  whole  of  the  direct 
indebtedness  of  the  company,  but  are  not  to  be  called  upon  for 
more  than  $150,000  in  all.  As  to  the  liability  of  certain  of  the 
guarantors  \mder  the  transfer  of  securities,  counsel  contended 
that  that  instrument  shewed  that  these  guarantors  recognised 
their  indebtedness  to  the  respondent  as  $150,000,  and  the  object 
of  the  provision  in  the  instrument  was  to  prevent  the  instrument 
being  treated  as  increasing  their  indebtedness  beyond  that  amount. 
The  evidence  shewed  that  the  appellants  all  along  recognised  that 
they  were  liable  to  the  respondent  for  the  whole  $150,000,  and  not 
for  the  balance  which  remained  after  crediting  the  $90,000. 

Henderson,  K,C.,  in  reply,  contended  that  the  guarantee 
bond  was  not  the  agreement — ^the  letter  was  the  real  agreement; 
and,  if  the  guarantee  did  not  express  the  real  agreement,  it  should 
be  reformed. 
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December  19.  Meredith,  C.J.0.  : — ^This  is  an  appeal  by  the 
plainti£f  and  the  defendants  by  coimterclaim  from  the  judgment, 
dated  the  21st  January,  1919,  of  Latchford,  J.,  pronounced  after 
the  trial  before  him  sitting  without  a  jury  at  Ottawa  on  the 
previous  14th  December. 
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^PP' ^^'  The  controversy  between  the  parties  is  as  to  Vheth^  the 

respondent  is  entitled  to  reco\'er  on  a  guarantee  bond  given  to 

Mathbb  j^  Yyy  ^  ^  Fraser,  since  deceased,  the  appellants  Mather,  May, 
Bakx  of     and  Hennessy,  and  by  George  L.  Orme,  since  deceased,  in  respect 

of  the  indebtedness  of  the  Ontario  and  Manitoba  Flour  Mills 

Met»dHh,CJ.o.  Limjted,  which  I  shall  afterwards  refer  to  as  to  **the  company," 
$96,631.10  and  interest,  or,  as  the  appellants  contend,  thdr 
liability  on  the  bond  is  at  an  end  and  they  are  entitled  to  have  it 
delivered  up  to  be  cancelled. 

The  contention  of  the  respondent  is  that  the  extent  of  the 
liability  of  the  guarantors  is  to  be  determined  upon  a  consideration 
of  the  terms  of  the  bond  alone;  and  that,  according  to  its  true 
constniction,  they  are  liable  for  the  ultimate  balance  owing  by 
the  company  as  a  direct  debt  to  the  respondent,  the  amount  they 
may  he  called  upon  to  pay  being  limited  to  $150,000;  and  the  ccm- 
tention  of  the  appellants  is  twofold:  first,  that  according  to  the 
true  construction  of  the  bond  the  guarantee  is  one  for  apartof  tibe 
company's  indebtedness  ($150,000),  and,  that  sum  ha\Tng  been 
paid  b}'  the  comi>any  and  them,  their  liability  is  at  an  end;  and, 
secondly,  that  the  bond  was  executed  in  pursuance  of  an  agreement 
entered  into  between  the  guarantors  and  the  respondent,  the 
terms  of  which  are  evidenced  by  a  letter  of  the  1st  Novemb^, 
1911,  from  the  respondent's  general  manager  (Bum)  to  Fraser, 
and  that  the  terms  of  the  bond  are  controlled  by  this  agreement, 
and  that,  if  they  are  not,  the  appellants  are  entitled  to  have  the 
bond  reformed  so  as  to  conform  with  the  terms  of  the  agreement. 

The  bond  and  the  letter  are  set  out  in  the  reasons  for  judgment, 
and  it  is  unnecessary  therefore  that  I  should  set  them  out. 

In  answer  to  the  second  position  taken  by  the  appellants, 
the  respondent  says  that  the  letter  of  Mr.  Bum,  if  the  meaning  of 
it  is  what  the  appellants  contended  it  is,  was  not  admissible  in 
evidence,  because  its  admission  violates  the  rule  which  forbids 
the  admission  of  parol  e\idence  to  vary  or  contradict  a  written 
instrument;  but  the  respondent  contends  that,  according  to  the 
terms  of  the  arrangement  as  stated  in  Mr.  Bum's  letter,  the 
guarantors  are  answerable  to  the  respondent  for  what  according 
to  its  contention  they  are  liable  on  the  bond;  in  other  words,  that 
the  extent  of  the  liability  is  the  same  whether  it  is  to  be  determined 
according  to  the  provisions  of  the  bond  or  of  those  of  the  letter. 
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The  case  comes  before  tihie  Court  in  a  not  very  satisfactory     -^PP*  ^^• 

shape.    No  oral  evidence  was  adduced,  and  the  Court  is  left  to         

spell  out,  from  the  fragmentary  statement  of  facts  by  counsel  at      Mather 
the  trial  and  the  documentary  evidence  that  was  put  in,  what      Bank  op 

the  rig;hts  of  the  parties  are.    It  would,  I  think,  have  been  more         -' 

satisfactory  if  the  parties  to  the  transaction  who  are  living,  includ-  >'«w*»*k»cj.o. 
ing  Mr.  Burn,  had  given  evidence. 

The  bond  bears  date  the  15th  November,  1911,  and  Mr. 
Bum's  letter  is  dated  the  first  day  of  that  month.  It  would  have 
been  more  satisfactory  if  it  were  known  whether  the  bond  had 
been  prepared  and  was  in  the  hands  of  the  guarantors  when 
Mr.  Bum's  letter  was  written,  but  the  evidence  is  silent  as  to  this; 
and  the  proper  inference,  in  the  absence  of  evidence  to  the  con- 
trary, is,  I  think,  that  the  bond  was  prepared,  as  it  undoubtedly 
was  signed,  after  the  letter  was  written.  This  question  I  view 
as  an  important  one,  because  it  follows,  I  think,  that,  unless  it 
is  clear  that  the  terms  mentioned  in  the  letter  diflfer  from  those  of 
the  bond,  the  inference  is  that  the  bond  expresses  the  tme  extent 
of  the  liability  the  guarantors  were  to  undertake. 

It  appears  from  the  evidence  that  when  the  negotiations 
which  resulted  in  the  giving  of  the  bond  were  entered  into  the 
guarantors  were  personally  liable  to  the  respondent  for  $60,000 
which  it  had  advanced  to  the  company,  and  that  the  company 
was  desirous  of  obtaining  a  line  of  credit,  part  of  it  on  customers' 
paper,  and  part  of  it  not  so  secured,  but  secured  by  the  company's 
bonds,  a  pledge  on  wheat  piu-chased,  and  a  guarantee  from  the 
directors  of  the  company  (the  guarantors). 

It  is  not  open  to  question,  I  think,  that  what  they  arranged 
for  with  the  bank  was  "a  line  of  credit."  In  Mr.  Bum's  letter  it  is 
spoken  of  as  "a  credit,"  but  in  his  letter  to  Fraser  of  the  2nd 
October,  1911  (early  in  the  negotiations),  it  is  spoken  of  as  **a 
line  of  credit." 

That  letter  is,  I  think,  an  important  one,  and  I  therefore  set 
it  out  in  full: — 

"Re  Ontario  and  Manitoba  Fhur  MiUs  Ltd, 

'^Regarding  the  application  of  this  company  for  a  line  of 
credit,  amounting  in  all  to  from  $225,000  to  $250,000,  of  which  $150,- 
000  is  expected  to  be  on  the  name  of  the  company  with  the  col- 
lateral of  bonds  and  grain,  having  in  \dew  that  the  capital  expendi- 
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ture  on  account  of  the  company  has  not  yet  been  completed, 
the  directoiB  are  of  opinion  that  the  board  of  directors  of  the 
milling  company  should  make  themselves  personally  responsible 
for  the  total  amount  of  direct  borrowings,  1150^000,  in  the  same 
manner  as  they  are  at  the  present  time  for  the  S60,000  now  owing 
and  which  would  form  part  of  the  new  credit." 

The  company  had  then  commenced  business,  and  the  line  of 
credit  was  needed  to  enable  it  to  carry  on  the  business,  which 
was  evidently  e3q)ected  to  be  of  considerable  magnitude. 

I  do  not  understand  that  the  naming  of  either  sum  as  the 
amoimt  of  the  line  of  credit  involved  any  imdertaking  with  the 
guarantors  that  it  should  not  exceed  the  amount  named.  All  that 
it  meant  was  that  the  respondent  was  imdertaking  to  make 
advances  to  the  company  up  to  that  amount. 

After  the  advances  had  reached  the  amount  named,  the  company 
went  on  borrowing  from  the  respondent,  and  borrowed  in  all 
upwards  of  $300,000,  exclusive  of  moneys  obtained  by  discounting 
its  customers'  paper.  The  guarantors  were,  as  I  have  said,  the 
directors  of  the  company,  and  knew  of  these  borrowings,  if  indeed 
they  were  not  the  persons  on  whose  application  they  were  made. 
There  is  no  reason  to  doubt  that  these  advances  were  made  by  the 
respondent  under  the  belief  that  they  were  secured  by  the  bond 
and  in  reliance  upon  that  security;  and,  in  the  absence  of  testimony 
to  the  contrary  by  the  appellants,  it  is  a  fair  presumption,  I 
think,  that  they  understood  this  and  permitted  the  respondent  to 
go  on  making  the  advances  knowing  that  the  respondent  believed 
that  the  bond  would  cover  them. 

It  is  important  also  to  look  at  the  letter  of  the  company, 
signed  by  Fraser  as  president,  to  which  Mr.  Bum's  was  an  answer. 
That  letter  is  dated  the  26th  October,  1911,  and  in  it  the  writer 
says  that  the  arrangement  with  regard  to  the  credit  was  that 
the  bond  was  to  be  surrendered  when  the  proceeds  of  ihe  sale  of 
the  company's  bonds  for  $150,000,  which  were  to  be  deposited 
with  the  respondent  as  security  for  its  advances,  were  paid  to  the 
respondent. 

So  far  from  assenting  to  this  view  of  what  the  arrangement 
was,  Mr.  Bum's  letter  in  reply  shews  clearly  that  that  was  not  Ins 
imderstanding  of  it.  He  set  out  the  terms  as  he  understood 
them,  and  I  see  in  them  nothing  to  support  the  appellants'  con- 
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tention.    He  first  states  what  the  line  of  credit  is  to  be,  and  it  is     ^PP-  ^^' 

1919 
$250,000 — "$150,000  of  which  is  to  be  secured  by  the  pledging  of        

bonds  covering  the  mill,  water-powers,  power-house,  pole-line,  and      Mathbr 

all  the  property  of  the  company;  by  a  pledge  on  wheat  purchased;      Bank  o» 

OrxATirA 

and  by  a  guarantee  from  the  directors  of  the  company."  

The  letter  then  proceeds:    "$100,000  of  the  credit  to  be  on  M-^tf^c-^^o- 
trade-paper  to  the  satisfaction  of  the  bank.    The  bank  is  willing 
to  discount  this  approved  paper  of  the  customers  of  the  milling 
company  with  the  endorsement  of  the  company." 

Then  follows  what  is  said  as  to  the  surrender  of  the  bond,  and 
it  is:  "I  understand  the  bonds  are  now  being  offered  for 
sale.  When  sold  the  proceeds  are  to  be  applied  in  retiring  the 
direct  debt  of  the  company.  When  that  debt  is  fully  discharged, 
only  the  trade- paper  will  remain,  and  the  guarantee  of  the  directors 
can  be  surrendered." 

The  surrender  of  the  guarantee  is  to  take  place  when  "that 
debt  is  fully  discharged,"  i.e.,  the  "direct  debt  of  the  company," 
not  the  $150,000,  but  the  direct  debt  of  the  company,  which  I  take 
to  mean  what  the  company  should  owe  the  respondent  apart  from 
its  indirect  liabiUty  on  trade-paper;  and  this  view  is  emphasised 
by  the  words  which  foUow,  "only  the  trade-paper  will  remain," 
indicating  plainly,  I  think,  that  the  guarantee  was  not  to  be 
surrendered  until  the  whole  of  the  direct  debt  of  the  company, 
whatever  it  might  be,  should  be  fully  discharged. 

That  view  is  strengthened  by  the  fact  that  the  bond  executed, 
as  the  appellants  contend,  in  pursuance  of  this  arrangement,  pro- 
vides that  the  guarantors  are  to  be  liable  on  that  footing. 

It  is  true  that  by  the  bond  the  guarantors'  obligation  is  made 
to  extend  to  the  company's  indirect  liability  on  trade-paper. 
What  might  be  the  result  if  the  respondent  were  seeking  to  recover 
in  respect  of  such  a  liability  it  is  not  necessary  to  consider;  that 
question  does  not  arise,  as  no  such  claim  is  made,  and,  according 
to  the  statement  of  coimsel,  none  such  exists. 

In  view  of  the  terms  of  the  letter  of  the  2nd  October,  1911, 
to  which  I  have  referred,  and  the  letter  of  Fraser  and  the  reply 
to  it  and  the  conduct  of  the  parties  as  to  the  extension  of  the  line 
of  credit,  to  which  I  have  also  referred,  if  these  may  be  looked 
at,  my  conclusion  is,  that  the  guarantors  are  liable  for  the  whole 
of  the  direct  indebtedness  of  the  company,  but  are  not  to  be 
called  on  for  more  than  $150,000  in  all. 
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The  subsequent  conduct  of  the  parties — ^and  that  is  a  matter 
for  consideration,  if  the  terms  of  the  writings  are  ambiguous — 
throws  light  upon  their  understanding  of  the  extent  ai  the  obliga- 
tion they  had  entered  into. 

On  the  26th  February,  1914,  the  respondent's  manager  at 
Ottawa  wrote  to  the  appellant  Mather,  stating  that,  as  he  was 
aware,  the  indebtedness  of  the  company  was  largely  in  excess  of 
the  amount  of  the  bond,  and  was  then  due,  and  calling  upon 
Mather  "to  forthwith  make  payment  as  of  the  full  amount  of 
your  said  bond  or  guarantee  for  $150,000  and  interest  thereon  from 
this  date.'' 

A  similar  letter  was  written  at  the  same  time  to  each  of  the 
other  guarantors. 

There  is  nothing  to  shew  that  any  of  the  guarantors  in  any 
way  indicated  to  the  respondent  that  they  differed  from  its  \iew 
as  to  the  extent  of  their  liability,  and  there  is  much  in  their  sub- 
sequent conduct  to  shew  that  they  did  not,  but  acquiesced  in  it. 

On  the  25th  March  following,  the  appellants  Mather,  May,  and 
Hennessy  wrote  asking  for  an  extension  of  a  month,  which  was 
refused. 

On  the  15th  July,  1915,  each  of  the  guarantors,  Mather 
excepted,  hypothecated  to  the  respondent  certain  securities  to 
be  held  by  the  respondent  as  collateral  security  for  his  indebtedness 
on  the  bond,  and  executed  a  transfer  of  them  to  the  respondent, 
in  which  is  recited  the  giving  of  the  bond,  that  default  had  been 
made  by  the  company  in  the  payment  of  the  loans  and  advances 
that  had  been  made  to  it,  and  that  the  respondent  had  called 
upon  the  guarantors  to  make  good  the  default,  and  that  the 
guarantors  were  justly  and  truly  indebted  to  the  respondent 
under  the  bond. 

This  instrument  contains  a  provision  that  "it  is  distinctly 
imderstood  that  this  agreement  shall  not  itself  create  or  in  any 
manner  extend  the  liability  of  the  said  ...  to  any  further 
or  greater  extent  in  respect  of  his  indebtedness  under  said  collateral 
guarantee  for  the  indebtedness  of  the  Ontario  and  Manitoba 
Flour  Mills  Limited  than  exists  at  the  present  time,  the  intention 
of  this  agreement  being  to  pledge  the  securities  hereinbefore 
mentioned  as  additional  collateral  security  for  the  said  indebted- 
ness of  the  said  under  the  said  guarantee  and  shall 
not  be  construed  as  a  new  guarantee." 
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The  statement  as  to  the  guarantors  having  been  called  upon  by     ^^^^J^^' 

the  respondent  to  make  good  the  company^s  default,  refers,  I  think,  .      

to  the  letter  of  the  26th  February,  1914,  calling  upon  them  "to      Mattob 
forthwith  make  payment"  of  the  $150,000.  Bank  of 

It  was  argued  by  counsel  for  the  appellants  that  the  provision         

I  have  just  quoted  was  intended  to  guard  against  the  instrument  m«^**»»c-'-^' 

being  treated  as  extending  the  liability  of  the  guarantors  beyond 

what  it  then  was,  and  that  the  instrument  therefore  does  not 

help  the  respondent's  case,  but  with  that  contention  I  do  not 

agree.    The  instrument,  in  my  opinion,  read  in  the  light  of  the 

sinrounding  circumstances,  shews  that  the  guarantors  recognised 

that  their  indebtedness  to  the  respondent  was  $150,000,  and  that 

the  object  of  the  provision  was  to  prevent  the  instrument  being 

treated  as  increasing  their  indebtedness  beyond  that  amount. 

On  the  12th  November,  1916,  the  respondent's  general  manager 
sent  to  the  appellant  Mather  a  statement  shewing  his  indebtedness 
to  the  respondent,  two  of  the  items  of  which  are: — 

Re  Ontario  and  Manitoba  Flour  Mills  guarantee 

$150,000— shares  say  1-5 830,000 

Ontario  and  Manitoba  Flour  Mills  guarantee  $150,000 

— accrued  interest — shares  say  1-5  $28,425 5,685 


$35,685 
The  letter  accompanying  this  statement  referred  to  it  as  a 
statement  "of  your  liability  direct  and  indirect  to  this  bank,'' 
and  it  was  added  that  it  was  made  "on  the  assumption  that  each 
of  the  guarantors  on  the  guarantee  of  $150,000  for  the  Ontario 
and  Manitoba  Floinr  Mills  will  be  able  to  meet  his  share.  Should 
any  one  fail  to  do  this  the  shortage  will  fall  on  the  others." 

Previous  to  this,  on  the  11th  November,  1916,  the  respondent's 
Ottawa  manager  sent  to  the  appellant  Mather  a  statement  of 
his  direct  and  indirect  liability,  one  of  the  items  of  which  is  under 
the  heading  "contingent  liability" — "Guarantee  with  A.  W. 
Fraser,  G.  S.  May,  J.  W.  Hennessy,  and  G.  L.  Orme,  dated  the 
16th .  November,  1912,  Ontario  and  Manitoba  Flour  Mills, 
$150,000." 

Another  important  letter  is  that  of  the  four  sur\iving  guarantors 
and  the  representative  of  the  deceased  one.  It  bears  date  the 
Ist  June,  1917,  and  in  it  the  proposition  is  made  that  the  guaran- 
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App.  Div.      ^jg>  liability  be  fixed  at  $150,000,  upon  condition  that  tbe  writers 

12^         should  pay  $50,000  within  10  day's  and  $50,000  within  6  months 

Mathub      ajjd  $50,000  within  12  months  thereafter;  but  the  respondent's 

Bank  of      general  manager  on  the  5th  June,  1917,  wrote  declining  to  accede 

^^^'      to  the  proposition,  and  saying  that  the  respondent's  directors 

iCanditii.cj.o.   u^^  decided  that  it  will  not  be  possible  to  consider  any  reduction 

of  the  liability  under  that  guarantee.    The  bank  has  never  had 

any  doubt  as  to  the  goodness  of  the  guarantee.    We  consider  that 

you  are  all  quite  able  to  pay  your  share,  and  why  the  bank  should 

share  your  individual  loss  wiih  this  company,  it  is  not  easy  to 

understand." 

As  far  as  the  evidence  shews,  nothing  beyond  the  making  of  the 
payments  I  shall  mention  occurred  imtil  or  shortly  before  the 
appellant  Mather,  on  the  20th  May,  1918,  launched  his  action. 

It  was  stated  by  counsel  that  the  guarantors  all  along  disputed 
their  liability  on  the  basis  contended  for  by  the  respondent,  or 
perhaps  that  as  soon  as  they  had  paid  what,  according  to  iheir 
contention,  they  owed,  they  took  the  position  the  appellants  now 
take,  and  that  in  the  meantime  they  said  nothing  because  they 
did  not  desire,  while  owing  the  respondent  a  laige  amount,  to 
antagonise  it. 

I  find  nothing  in  the  evidence  to  support  this  statement  of 
counsel,  but  much  to  indicate  that  the  guarantors  all  along  recog- 
nised that  they  owed  the  respondent  the  whole  $150,000. 

Only  $100,000  of  the  company's  bonds  were  sold.  They 
realised  $90,000,  which  the  respondent  received  and  gave  credit 
for  to  the  company  on  its  direct  liability.  I  have  been  unable  to 
find  the  date  when  this  money  was  received,  but  it  was,  no  doubt, 
some  time  in  the  year  1912. 

Although  the  position  which  the  appellants  now  take  is  that 
the  $90,000  should  have  been  applied  in  reduction  of  the  $150,000 
for  which  the  guarantors  were  liable,  I  find  no  hint  of  their  having 
taken  that  position  until  the  time  when  the  appellant  Mather's 
action  was  begun;  but,  as  I  have  pointed  out,  their  conduct 
throughout  indicated  that  they  all  along  recognised  that  they 
were  liable  to  the  respondent  for  the  whole  $150,000,  and  not  for 
the  balance  only  which  remained  after  crediting  the  $90,000. 

The  guarantors  ha\  e  paid  to  the  respondent  a  sum  in  excess 
of  the  amoimt  which,  according  to  the  appellants'  contention, 
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was  owing  on  the  guarantee.    The  excess  is  not  large,  but  the  fact     ^^{91^' 

that  payments  in  excess  of  what,  according  to  their  contention, 

they  owed,  is  a  circumstance' indicating,  I  think,  that  the  position 

now  taken  is  the  result  of  an  afterthought.  ^^'^  ®' 

I  have  been  unable  to  find  from  the  evidence  when  these  payments 
were  made,  but  I  conclude  from  the  statement,  exhibit  21,  that  the 
last  of  them  was  made  on  the  6th  April,  1918. 

I  turn  now  to  the  consideration  of  the  terms  of  the  bond. 
In  my  view,  it  is  not,  as  Mr.  Anglin  contended,  a  guarantee  of 
$150,000  of  the  indebtedness  of  the  company,  but  a  guarantee 
of  the  whole  of  the  indebtedness,  the  amoimt  which  the  guarantors 
were  to  be  called  on  to  pay  being  limited  to  $150,000. 

If  the  provision  that  the  subscribers  to  the  bond  guarantee 
"the  repayment  of  the  said  advances,  discounts,  loans,  payments, 
overdrafts,  and  other  indebtedness,  to  the  amount  of  $150,000, 
together  with  all  interest,  costs,  charges,  and  expenses  incidental 
thereto,"  is  read  without  reference  to  the  remainder  of  the  instru- 
ment, it  may  be  that  Mr.  Anglin's  contention  that  the  bond  is  to 
be  construed  as  applicable  only  to  $150,000  of  the  company's 
indebtedness  to  the  respondent  is  well-founded;  but,  when  the 
remainder  of  the  bond  is  read,  it  is,  I  think,  not  so,  for  it  is  provided 
that  "the  guarantors  shall  be  liable  for  the  ultimate  balance 
remaining  unpaid  after  all  moneys  which  may  have  been  received 
from  other  sources  shall  have  been  applied  in  reduction  of  the 
indebtedness  which  shall  be  owing  from  the  Ontario  and  Manitoba 
Flour  Mills  Limited  to  the  said  bank;"  which  indicates  plainly, 
I  think,  that  the*siu«tyship  was  to  be  in  respect  o|  the  whole 
debt  of  the  company,  with  a  limitation  of  the  liability  of  the 
guarantors  to  $150,000. 

However,  if  it  be  assumed  that  the  guarantee  is  applicable 
only  to  $150,000  of  the  indebtedness,  it  by  no  means  follows  that 
the  payment  of  that  sum  by  the  company  on  account  of  its  indebt- 
edness, it  still  remaining  indebted  in  more  than  that  sum,  discharges 
the  guarantors.  There  is  nothing  in  the  cases  cited  by  Mr.  Anglin 
which  supports  such  a  view.  Ellis  v.  Emmanuely  1  Ex.  D.  157, 
is  the  leading  case  on  the  subject,  but  there  is  nothing  in  it  or  in 
the  cases  referred  to  by  Blackburn,  J.,  who  delivered  the  judgment, 
to  support  the  view  that  in  the  case  of  such  a  guarantee,  where 
it  is  a  continuing  one,  the  surety^s  liability  is  discharged  pro  tanto 
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by  pa3nQa^its  made  by  the  principal  debtor  on  account  of  his 
indebtedness. 

The  importance  to  a  surety  of  his  guarantee  being  treated  as 
applicable  to  a  part  only  of  ihe  principal  debtor's  indebtedness 
is  that,  if  he  pays  that  portion,  he  has  in  respect  of  it  all  the  ri^ts 
of  a  creditor,  and  therefore,  if  the  principal  debtor  becomes  bank- 
rupt, is  entitled  to  the  dividends  on  so  much  of  the  indebtedness 
provable  against  the  bankrupt's  estate,  and,  if  the  creditor  holds 
other  seciuities  for  his  debt,  to  the  benefit  of  a  proportionate  part 
of  them. 

It  is  not,  as  I  read  the  cases,  pa3rment  by  the  principal  debtor 
but  payment  by  the  surety  that  gives  him  these  rights;  and, 
as  I  understand  the  law,  so  long  as  any  indebtedness  exists,  the 
surety  is  liable  to  make  good  any  part  of  it  not  exceeding  the 
amount  which  he  has  guaranteed.  It  would,  I  think,  be  a  strange 
result  that  where  a  surety  gives  a  continuing  guarantee  for  a  stated 
amount  of  the  principal's  indebtedness,  he  is  entitled  to  say, 
whenever  the  principal  pays  an  equal  amount  on  account  of  his 
indebtedness,  leaving  however  as  much  still  owing,  the  surety 
is  discharged,  or  that  all  payments  made  by  the  debtor  on  account 
of  his  indebtedness  on  a  running  account  discharge  yre  tanio 
the  surety;  and  that  is  not,  in  my  opinion,  the  law. 

In  the  view  I  take  as  to  the  construction  of  the  bond,  the  letters 
of  Fraser  and  Bum,  if  they  mean  what  the  appellants  contend 
they  do,  were  not  admissible  in  evidence,  because  they  would 
vary  the  terms  of  the  bond;  but,  if  those  letters  mean  what, 
as  I  have  said,  I  think  they  mean,  the  question  as  to  their  admis- 
sibility is  immaterial,  because  the  only  respect  in  which  they 
differ  from  the  terms  of  the  bond  is  that  it  does  and  they  do  not 
make  the  guarantee  extend  to  the  trade-paper,  but  that  is  of  no 
importance  in  view  of  the  fact  I  have  aheady  mentioned,  that 
no  claim  is  made  in  respect  of  the  trade-paper,  and  none,  it  was 
stated  upon  the  argument,  exists. 

Upon  the  whole,  I  am  of  opinion  that  the  judgment  of  my 
brother  Latchford  should  be  affirmed  and  the  appeal  dismissed 
with  costs. 


Maclar£n  and  Magee,  J  J.  A.,  agreed  with  MsREDrrH,  C.J.O. 
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HoDGiNS,  J.A.: — In  my  view,  in  the  absence  of  any  evidence 
upon  the  point,  the  proper  inference  is  that  the  bond,  while  no 
doubt  executed  in  general  accordance  with  the  arrangement 
outlined  in  Mr.  Bum's^etter,  represented,  together  with  the  pledge 
'  of  the  bonds,  the  terms  on  which  the  parties  had  finally  elected  to 
deal. 

It  may  have  been  that  negotiations  intervened,  or  that  the 
bond  was  drawn  so  as  to  make  the  appellants  liable  upon  the 
same  terms  as  those  upon  which  they  were  responsible  for  the 
$60,000  already  advanced. 

Upon  these  points  there  is  no  evidence,  and  I  think  the  onus 
was  upon  the  appellants  to  establish  either  mistake  or  inadvert- 
ence, if  such  existed,  in  connection  with  the  form  of  the  guarantee 
which  they  finally  executed. 

The  proposal  of  the  26th  October,  1911,  that  the  contemplated 
bond  was  to  be  surrendered  when  the  proceeds  of  the  bonds  for 
$150,000  were  deposited  with  the  respondent,  involved  not  only 
the  appellants'  release  from  this  $60,000,  but  also  the  surrender 
of  the  proposed  guarantee.  This  might  involve  parting  with  that 
guarantee  without  payment  of  the  whole  $150,000.  In  Mr. 
Bum's  letter,  the  proceeds  of  the  bonds,  which  might  well  be  less 
than  $150,000,  were  to  be  ^'applied  in  retiring  the  direct  debt  of 
the  company,"  thus  providing  for  the  retention  of  the  guarantee 
to  secure  the  balance.  This  balance  might,  of  coiu'se,  include  the 
original  $60,000,  or  some  part  of  it. 

In  other  words,  the  negotiations  were  in  that  position  that 
until  the  bond  was  signed  it  might  be  said  that  there  had  been 
no  final  agreement  come  to. 

In  view  of  the  situation  thus  created,  and  in  the  absence  of 
evidence  which  would  make  matters  clear,  I  think  the  subsequent 
action  of  the  parties  in  recognising  the  guarantee  bond  as  the 
measiu^  of  their  responsibility,  and  providing  specially  that  the 
new  agreements  should  not  extend  the  liability  of  the  guarantors 
to  any  fmlher  or  greater  extent  than  existed  imder  the  collateral 
guarantee  in  question,  may  well  be  regarded  as  decisive. 

I  think  the  appeal  fails  and  should  be  dismissed. 


App.  Diy. 
'      1910 

Mathbh 

V, 

BankIof 
Ottawa. 


Ferguson,  JA.. — In  my  opinion,  the  appellant  Mather  failed 
at  the  trial  of  this  action  to  obtain  any  admission  of  the  allegations 
made  in  para.  5  of  the  statement  of  claim,  which  reads: — 

36 — 46  O.L.R. 
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'^Upon  receipt  of  the  said  letter  on  the  1st  day  of  November, 
A.D.  1911,  and  in  consideration  thereof,  the  plaintiff  and  his 
fellow-directors  executed  the  said  bond  and  delivered  the  same 
to  the  defendant  bank,  which  thereafter  made  advances  to  the 
said  Ontario  and  Manitoba  Flour  Mills  Limited,  in  pursuance 
of  the  agreement  therein  set  out,  and  the  bonds  of  the  company 
were  duly  deposited  with  the  defendant  bank  as  provided  by  the 
said  agreement." 

No  evidence  was  offered  in  support  of  this  paragraph,  and  the 
statement  of  counsel  in  reference  to  this  aspect  of  the  case  is 
foimd  at  pp.  2  and  3  of  the  notes  of  the  proceedings  at  the  trial, 
and  reads  as  follows: — 

"Mr.  Henderson:  The  question  is  as  to  the  extent  of  the 
individual  personal  liability  of  those  parties  on  that  guarantee, 
which  is  in  form  very  wide,  guaranteeing  all  the  indebtedness  of 
the  company  to  the  bank,  past,  present,  and  future,  but  which 
they  say  was  affected  by  the  fact  that  there  was  at  the  time  it 
was  given  a  contemporaneous  agreement  with  the  bank,  that, 
upon  the  happening  of  a  certain  event,  that  guarantee  would  be 
delivered  up  for  cancellation.  Your  Lordship  will  appreciate  the 
distinction — ^that  we  are  not  trying  to  cut  down  the  effect  of  the 
document  i^  such,  but  that  there  was  another  agreement  c<Hi- 
temporaneous  with  that  agreement. 

"His  Lordship:   In  writing? 

"Mr.  Henderson:  Yes,  my  Lord:  that  is  ^y  I  say  I  do  not 
think  any  oral  evidence  can  be  of  any  effect.  May  I  be  taken  to 
have  stated  the  facts  accurately  so  far?     .     . 

"Mr.  Hellmuth:  I  do  not  concede  to  my  learned  friend  at  all 
that  there,  is  any  contemporaneous  agreement  that  governs  the 
bond.    There  were  negotiations  which  led  up  to  the  bond. 

"Mr.  Henderson:  That  will  be  the  question  of  law  between  us. 

"Mr.  Hellmuth:  I  am  not  concediag .  that  the  negotiations 
shewed  anything  different  in  the  effect  of  the  bond,  but  I  do  take 
the  position  that  if  there  is  a  guarantee  bond  forming  a  contract 
between  the  bank  and  those  parties,  the  negotiations,  whether 
verbal  or  written,  which  led  up  to  it  cannot  be  given  in'  evidence 
if  they  contradict  expressly  or  impliedly  the  terms  of  the  later 
instrument  that  was  entered  into.  There  was  no  contemporaneous 
agreement,  as  far  as  I  know     .  There  were  prior  negoti- 

ations. 
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''Mr.  Henderson:  That  will  be  a  question  of  law  between  us.'' 

Counsel  for  the  appellant  Mather  argued  that  we  should  infer 
from  the  correspondence  that  the  guarantee  bond,  dated  and  exe- 
cuted 15  days  after  the  letter,  was  executed  and  delivered  in  con- 
sideration of  the  letter:  that,  in  my  opinion,  is  not  the  necessary 
or  proper  inference  or  presumption:  the  presumption,  and  the 
proper  inference,  is,  that  the  bond  as  executed  expressed  the  true 
consideration  therefor,  also  the  mind  of  the  parties  at  the  time 
it  was  executed;  the  onus  was  on  the  plaintiff  to  displace  that 
presumption  by  evidence  or  admission,  and,  in  failing  to  submit 
such  evidence  or  obtain  such  admission,  he,  I  think,  failed  to  make 
out  his  claim — ^that  the  letter  of  the  1st  November  stated  an 
agreement  contemporaneous  with  the  bond  which  might  and 
should  be  read  along  with  the  bond  in  order  to  ascertain  the 
rights  of  the  parties. 

Counsel  for  the  appellants  Orme  et  oJ.  contended  that  the  bond 
itself  limited  the  undertaking  of  the  guarantors  to  a  guarantee 
that  the  milling  company  would  repay  $150,000  of  any  advances 
the  bank  should  from  time  to  time  see  fit  to  make  to  the  company; 
the  wording  of  the  first  paragraph,  containing  the  direct  under- 
taking of  the  guarantors,  is  capable  of  such  ^  meaning,  but  to 
give  such  a  meaning  and  effect  to  the  whole  document  would,! 
think,  necessitate  our  reading  out  or  ignoring  more  than  one 
of  the  subsequent  provisions  of  the  document. 

After  a  careful  consideration  of  the  document,  I  am  of  opinion 
that  effect  can  only  be  given  to  some  of  its  terms  and  provisions 
by  holding  that,  read  as  a  whole,  it  amoimts  to  an  agreement  by 
the  appellants  to  make  good  to  the  bank  the  ultimate  balance  of 
the  whole  indebtedness  of  the  milling  company;  the  guarantors' 
liability  being  limited  to  the  pa3anent  of  $150,000,  interest  thereon, 
costs  and  expenses. 

In  the  view  I  have  taken,  it  is  not  necessary  to  express  any 
opinion  as  to  the  meaning  of  Mr.  Bum's  letter  of  thelst  November. 

I  would  dismiss  the  appeal  with  costs.  ' 
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Appeal  dismissed  with  costs. 
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Dec.  19. 

Smith  v.  Rae. 

Physician  arid  Surgeon — Undertaking  to  Attend  Woman  in  Childbirth — Contract 

with  Husband — Failure  to  Attend — Death  of  Child — Steering  of  Woman — 

.  Action  by  her  against  Accov4:heur — Findings  of  Jury — Damages — Perversity 

— Evidence — Notice  to  Attend — Negligence — Breach  of  Contract — Tort — 

Practice — Trial  without  Jury. 

An  action  against  a  physician  for  neglect  of  a  patient  or  malpractice  should 
be  tried  by  a  Judec  without  a  jury. 

The  defendant,  a  physician  and  surgeon,  agreed  with  the  plaintiff's  husband 
to  attend  the  plaintiff  in  childbirth.  The  defendant  was  told  by  the 
husband,  about  7.30  or  earUer  in  the  evening,  of  a  certain  day,  that  the 
plaintiff  was  in  labour,  and  was  asked  to  go  to  her  at  once.  The  defendant 
inquired  as  to  the  frequency  of  the  labour-pains,  and  told  the  husband 
that  he  could  not  conveniently  attend  before  8.30.  The  husband  told 
him  that  that  would  be  all  ripht,  as  the  nurse  in  attendance  said  that  the 
child  would  probably  not  amve  until  11  o'clock  or  midnight.  The  birth 
actually  commenced  at  7.30,  and  was  complete  by  8.20,  the  plaintiff  being 
attended  by  the  nurse  only.  The  claim  in  this  action  was  based  upon 
the  dejtth  of  the  child  and  upon  the  suggestion  that  the  plaintiff  endured 
physical  suffering  which  she  might  have  been  spared  had  the  defendant 
been  present  at  the  time  of  her  delivery  and  administered  an  anaesthetic. 
The  action  was  tried  ^ith  a  jury,  who  found  (6)  that  the  defendant  was 
notified  early  enough  to  permit  his  attending  in  time  to  render  the  plaintiff 
effective  professional  aid;  (7)  that  tlie  notice  which  the  defendant  received 
did  not  justify  him  in  believing  that  he  would  be  in  time  if  he  reached  the 
plaintiff  at  8.30;  (8)  that  the  defendant  was  negligent  in  not  attending: — . 

Held,  that  the  jury  had  either  failed  to  apprehend  the  questions  for  trial  or 
had  acted  from  some  improper  motive. 

There  was  no  evidence  which  justified  the  7th  finding:  the  failure  to  attend 
before  8.30  could  not  rightly  be  regarded  as  constituting  negligence. 

When  a  doctor  undertakes  to  attend  a  case  of  this  kind,  he  does  not  thereby 
undertake  to  drop  all  other  matters  in  hand  to  attend  the  patient  instanter 
upon  receiving  a  notification;  he  must  act  reasonably;  in  view  of  the  informa- 
tion the  defendant  had,  it  could  not  be  said  that  he  acted  negligently  or 
unreasonably. 

The  plaintiff,  m  any  case,  could  not  sue  ujx)n  the  contract,  which  was  with 
her  husband.  Had  there  been  actual  misfeasance  in  anything  done  to 
the  plaintiff,  she  could  have  recovered  for  the  tort;  but  the  action  was  for 
damages  for  failure  to  attend,  and  must  be  based  on  breach  of  contract. 

The  verdict  and  judgment  for  the  plaintiff  for  $500  damages  were  set  aside, 
and  the  action  was  dismissed. 

An  appeal  by  the  defendant  from  the  judgment  of  Denton, 
Jun.  Co.  C.J.,  upon  the  findings  of  a  jury,  in  favour  of  the  plaintiff, 
in  an  action,  brought  in  the  County  Court  of  the  County  of  York, 
for  damages  for  the  negligence  or  breach  of  duty  of  the  defendant, 
a  physician  and  surgeon,  in  failing  to  attend  the  plaintiff  in 
childbirth,  as,  the  plaintiff  alleged,  the  defendant  had  agreed  to 
do,  whereby  the  plaintiff  lost  her  child. 

The  jury  assessed  the  plaintiff's  damages  at  1500,  and  for 
that  sum  and  costs  the  trial  Judge  directed  judgment  to  be  entered 
in  her  favour. 
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November  18.    The  appeal  was  heard  by  Meredith,  C.J.O.,     -^PP*  ^^• 

1919 
Maclaren,  Magee,  and  Hodgins,  JJ.A.,  and  Middlbton,  J.  

Gideon  Grant,  for  the  appellant,  argued  that  he  did  not  get       Smith 

such  a  message  on  the  evening  of  the  confinement  as  would  lead        Rae. 

him  to  think  that  his  services  were  required  instantly.    There 

was  no  evidence  to  support  the  jury's  answer  to  question  7.    If 

the  message  came  from  the  nurse,  as  contended  by  the  plaintiff, 

the  appellant  was  not  aware  of  that  fact.  Even  if  the  message  had 

come  from  the  nurse,  the  appellant  was  not  necessarily    guilty 

of  a  breach  of  duty  because  he  did  not  respond  to  the  call  at  once. 

All  that  was  required  of  him  was  to  act  reasonably  in  the  circum-    - 

stances.    The  wife  could  not  sue  on  the  contract,  as  the  contract 

was  made  with  the  husband.    As  there  was  no  misfeasance,  she 

could  not  recover  in  tort.  There  was  no  evidence  to  shew  that  the 

death  of  the  child  was  due  to  the  non-attendance  of  the  doctor. 

• 

C.  Carrick,  for  the  plaintiff,  respondent,  contended  that  the 
appellant  should  have  gone  to  the  respondent's  house  as  soon 
as  he  got  the  urgent  message  early  in  the  evening.  That  message 
had  come  from  the  nurse,  and  the  evidence  brought  out  in  cross- 
examination  of  physicians  who  were  witnesses  for  the  defendant, 
shewed  that  it  is  a  doctor's  duty  to  respond  at  once  to  sn  urgent 
message  from  a  nurse.  The  jury  evidently  thought  the  message 
had  come  from  the  nurse,  and  that  explained  their  answers.  The 
plaintiff  had  pleaded  generally,  and  was  entitied  to  recover  for 
breach  of  duty,  whether  it  was  based  on  contract  or  on  tort. 
Wherever  there  is  a  contract,  and  something  is  to  be  done  in  the 
course  of  the  employment  which  is  the  subject  of  that  contract, 
if  there  is  a  breach  of  duty  in  the  course  of  that  employment, 
the  party  injured  may  recover  in  either  tort  or  contract:  Brown 
V.  Boarrmn  (1844),  11  CI.  &  F.  1;  Edwards  v.  MaUan,  [1908] 
1  K.B.  1002.  He  contended  that  the  failure  to  attend  amounted 
to  misfeasance,  and  the  plaintiff  was  entitied  to  recover  exemplary 
damages  for  the  tort. 

Grant,  in  reply. 

December  19.  The  judgment  of  the  Court  was  read  by 
MiDDLETON,  J.: — ^Appeal  by  the  defendant  from  the  judgment  of 
His  Honour  Judge  Denton,  pronounced,  after  trial  with  a  jury, 
on  the  26th  March,  1919. 
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App.  Div.  rpjjg  action  was  brought  by  a  married  woman  against  a  practis- 

ing  physician  and  surgeon  residing  in  the  city  of  Toronto.    The 

^''"^  plaintiff,  expecting  confinement,  called,  with  her  husband,  upon 
Rab.        the  defendant,  who  undertook  and  agreed  to  attend  her. 

Upon  the  facts  there  can  be  no  doubt  that  the  contract  was 
made  with  the  plaintiff's  husband.  The  confinement,  which 
was  expected  to  take  place  about  the  middle  of  November,  did 
not  take  place  until  the  2nd  December,  1918.  The  defendant 
did  not  attend  the  plaintiff,  and  the  child  died  during  delivery. 
The  action  is  against  the  defendant  for  his  alleged  breach  of  duty 
in  failing  to  attend  at  the  time  of  the  confinement. 

Although  it  has  been  repeatedly  laid  down  that  actions  such 
as  this  should  be  tried  by  a  Judge  without  a  jury,  this  case  was 
left  to  the  decision  of  the  jury,  and  the  result  is  such  as  amply  to 
justify  the  principle  imderlying  the  general  practice,  for  it  appears 
abundantly  plain  that  the  jiu*y  has  either  failed  to  apprehend  the 
questions  for  trial  or  has  acted  from  some  improper  motive. 

The  main  facts  are  not  the  subject  of  serious  dispute.  Tha!« 
is  controversy,  as  will  be  pointed  out,  over  some  important 
matters. 

Shortly  after  the  arrangement  made  in  October,  the  defendant 
called  to  see  the  plaintiff,  and  made  some  examination  as  to  her 
condition.  He  asked  that  a  sample  of  her  urine  should  be  for- 
warded to  him  So  that  he  might  ascertain  the  condition  of  her 
kidneys.  This  was  never  done.  Early  in  November,  the  plaintiff 
suffered  from  an  attack  of  influenza,  and  the  doctor  attended  her 
during  this.  So  far  as  the  evidence  shews,  during  these  visits 
no  discussion  of  her  prospective  confinement  took  place. 

Arrangements  had  been  made  for  a  Mrs.  Roberts,  a  midwife 
of  some  experience,  to  attend  the  confinement,  and  on  the  2nd 
December  she  was  with  the  plaintiff.  Some  time  in  the  after- 
noon Mrs.  Roberts  sent  her  little  boy  with  a  message  to  a  neigh- 
bour to  telephone  to  the  doctor  asking  him  to  call.  This  message 
was  received  by  the  doctor's  wife  during  the  doctor's  absence. 
She  explained  that  her  husband  would  not  return  for  some  time,  but 
could  call  in  the  evening,  and  was  informed  that  this  was  all  that 
•was  necessary.  This  message  was  delivered  to  the  doctor  upon 
his  return  home  at  6.30. 

At  a  time,  variously  given  as  7.10,  7.20,  and  7.30,  the  plain- 
tiff's husband  telephoned  the  doctor,  and  the  first  point  of  serious 
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controversy  is  the  exact  nature  of  the  message  given.  The  husband     App.  Div. 

says  that  the  message  was  to  go   "right  away."    The   doctor        

says  that  the  man  told  him  that  his  wife  was  in  labour  and  to  come       Smith 

V. 

and  see  her,  that  he  asked  how  frequent  the  laboiu'-pains  were,  Rae. 
and  was  informed  that  they  were  from  three  to  five  minutes,  and  Midi^j. 
he  then  told  the  husband  that  he  had  several  patients  in  his 
office,  and  had  an  appointment  with  another  patient  coming  from 
a  distance  for  8  o'clock,  and  he  could  not  conveniently  attend 
before  8.30,  and  that  the  husband  told  him  that  that  would  be 
all  right,  as  the  nurse  said  that  the  child  would  probably  not 
arrive  until  11  o'clock  or  midnight. 

There  is  much  to  corroborate  the  evidence  of  the  doctor,  and 
the  husband's  evidence  is  very  unsatisfactory.  He  admits  that 
he  had  been  told  by  the  nurse  that  the  child  would  not  come 
until  11  o'clock  or  later,  and  he  also  admits  that  he  thought  the 
situation  so  little  urgent  that  he  did  not  at  once  return  home. 
The  birth  actually  commenced  at  7.30,  and  was  complete  by  8.20. 
It  was  a  breech  presentation,  and  the  child  died.  The  husband 
again  telephoned  to  the  doctor  after  the  child  was  bom,  and  in 
the  result  another  doctor  was  called,  who  resided  nearer  to  the 
plaintiff's  house,  and  that  doctor  arrived  fully  as  early  as  the  defen- 
dant could  have  done.  It  is  admitted  that  nothing  really  turns 
upon  anything  that  then  took  place. 

The  plaintiff  made  a  normal  recovery,  and  has  suffered  no 
ill  effects.  The  claim  in  the  action  is  based  upon  the  death  of  the 
child  and  upon  the  suggestion  that  the  plaintiff  endured  physical 
suffering  which  she  might  have  been  spared  had  the  doctor  been 
present  at  the  time  of  her  delivery  and  administered  an  amesthetic. 

A  series  of  questions  was  submitted  to  tlie  jury,  most  of  which 
are  not  now  of  importance.  The  6th,  7th,  and  8th  questions  are. — 

''6.  Was  the  defendant  notified  early  enough  on  December 
2nd  to  permit  his  attending  in  time  to  render  the  plaintiff  effective 
professional  aid?    A.  Yes. 

*7.  Did  the  notice  which  the  defendant  received  justify  him 
in  believing  that  he  would  be  in  time  if  he  reached  the  plaintiff 
at  8.30  p.m.?   A.  No. 

''8.  Was  the  defendant  negligent  in  not  attending?    A.  Yes." 

Damages  for  such  negligence  were  then  assessed  at  $500. 

These  questions  were  not  entirely  satisfactory,  for  the  exact 
nature  of  the  intimation  received  by  the  doctor  is  not  found. 
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App.  Div.  J  ^Q  jjq|.  think  that  there  is  any  evidence  which  justifies  the 

1919 

answer  to  the  7th  question.    The  doctor  knew  that  an  experi^iced 

^''"^  midwife  was  in  attendance,  and  upon  the  medical  evidence  the 
Rab.  intimation  admittedly  given  as  to  the  frequency  of  the  labour- 
uiddieto?!.  pains,  bearing  in  mind  that  this  was  a  case  of*  a  first  child,  would 
indicate  to  the  doctor  that  his  attendance  would  not  be  necessary 
until  a  later  hour  than  that  named,  8.30,  and  the  failu^  to  attend 
before  that  time  cannot,  in  my  view,  be  rightly  regarded  as  con- 
stituting negligence. 

I  do  not  think  that  the  plaintiff  is  right  in  the  contention  that 
when  a  doctor  undertakes  to  attend  a  case  of  this  description 
he  thereby  undertakes  to  drop  all  other  matters  in  hand  to  attend 
the  patient  instanter  upon  receL\ing  a  notification.  The  doctor 
must,  having  regard  to  all  circumstances,  act  reasonably.  H&e 
the  first  message  received  did  not  indicate  any  urgency.  It  was 
a  request  for  him  to  call  some  time  during  the  evening,  and  the 
message  received  from  the  husband  did  not  then  indicate  any 
extreme  urgency.  The  doctor  had  other 'patients  who  had  some 
claim  upon  his  time  and  attention.  Had  he  been  given  to  under- 
stand that  the  plaintiff's  situation  was  critical,  undoubtedly  he 
should,  and  I  think  he  would,  have  dropped  everything  and  gone 
to  her  assistance;  but,  in  view  of  the  information  that  he  had,' 
I  do  not  think  it  could  possibly  be  said  that  he  acted  negligently 
or  imreasonably. 

Quite  apart  from  this,  there  is,  I  think,  a  serious  diflSculty  in 
the  plaintiff's  way.  The  contract  was  with  the  husband.  The 
action  is  by  the  wife.  She  cannot  sue  on  the  contract,  and  her 
claim  must,  therefore,  be  based  upon  tort.  Had  there  been 
actual  misfeasance  in  anything  done  to  the  plaintiff,  she  could 
imdoubtedly  recover  for  the  tort,  but  where  the  action  is  for 
damages  for  failure  to  attend,  then  it  must  be  based  on  a  breach 
of  a  contract  to  attend. 

The  assessment  of  so  large  a  sum  as  $500  for  damages  indicates 
that  the  jury  failed  to  understand  the  matter  before  them,  or 
else  acted  perversely.  There  was  no  evidence  to  shew  that  the 
plaintiff  suffered  any  greater  pain  by  reason  of  the  failure  of  the 
doctor  to  attend.  Obviously  no  action  would  lie  concerning  the 
death  of  the  child,  for  that  was  not  shewn  to  have  been  occasioned 
by  the  defendant's  non-attendance,  and  fiuthermore  the  action 
does  not  purport  to  have  been  brought  under  the  provisions  of 
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Lord  Campbell's  Act,*  and  the  plaintifif's  counsel  at  the  trial  ^PP-  ^^• 

expressly  disclaifned  any  intention  of  invoking  that  Act.  

For  all  these  reasons,  it  appears  to  me  that  the  verdict  and  the  ^^^ 

judgment  founded  thereon  must  be  set  aside,  and  that  judgment  Rae. 

should  now  be  entered  dismissing  the  action.  MiddwtoB.  j. 

Appeal  allowed. 


[APPELLATE  DIVISION.]  .  1919 

Dec  19. 
Adams  v.  Keers. 

Mortgage — Action  for  Foredosure — Redemption  by  Execution  Creiitor  of  one 
of  three  Co-owners  of  Equity  of  Redemption — Advances  by  one  for  Common 
Benefit — Charge  on  Shares  of  Others — Ascertainment  of  Interests — Appor- 
tionment— Effect  of  Redemption — Tacking— Consent  to  Sale— Costs. 

Upon  the  hearing  of  an  appeal  from  the  order  of  Mast£N,  J.,  46  O.L.R.  113, 
all  parties  consented  to  a  sale  of  the  mortgaged  premises  in  question; 
and  it  Was  directed  by  the  Court  that  the  proceeds  should  be  divided 
among  the  parties  according  to  their  respective  interests. 

The  defendants  F.,  K.,  and  G.  were  co-owners  of  the  equity  of  redemption 
in  unequal  shares  *or  proportions.  It  was  said  that  advances  had  lieen 
made  by  one  or  more  of  them  for  the  common  benefit  in  excess  of  his  or 
their  due  proportion.  On  an  account  being  taken,  the  amount  of  such 
excess  should  be  a  charge  on  the  interest  of  those  in  default. 

In  the  plaintiff's  liands  the  mortgage  could  not  be  divided — there  was  one 
mortgage  and  one  equity  of  redemption.  Any  one  of  the  three  co-owners 
might  mieem,  but  on  redemption  he  must  pay  the  entire  debt;  and,  after 
redemption,  he  could  not  set  up  the  mortgage  as  against  his  co-owners; 
he  could  set  up  against  them  only  the  amount  of  their  respective  shares, 
and  he  would  be  entitled  to  tack  to  another  owner's  share  of  the  mortgage 
any  balance  due  to  him  by  that  owner  on  the  accounting  with  respect  to 
advances,  and  would  be  bound  to  give  credit  for  any  balance  due  bv  him. 

Any  person  having  a  charge  upon  the  share  of  one  co-owner  would  have  the 
riglit  to  redeem  the  whole  mortgage  in  the  plaintiff's  hands,  but  after 
r^emption  the  incumbrancer  would  have  no  greater  right  than  the  owner 
of  the  share  thus  charged. 

The  order  of  Masten,  J.,  was  varied  accordingly  (Hodgins,  J.A.,  dissenting), 
and  it  was  ordered  that  there  should  be  no  costs  of  the  appeal  to  Masten, 
J.,  nor  of  this  appeal. 

Per  HoDGiNS,  J. A. : — ^The  appeal  should  be  allowed  and  the  order  of  Masten, 
J.,  set  aside.  That  order  was  wrong  in  making  the  apportionment  precede, 
instead  of  follow,  redemption  upon  the  footing  of  the  Master's  report 
of  the  5th  June,  1919.  The  company  (execution  creditor  of  K.  or  of  K.  and 
G.)  was  entitled  to  insist  upon  redemption  under  the  terms  of  that  report, 
which  properly  allowed  F.  to  redeem  without  paying  the  execution.  If  the 
company  insisted  on  redemption  by  F.,  the  time  under  that  report  should 
be  extended  for  one  month.  In  default  of  redemption,  there  should  be 
foreclosure  of  all  the  co-owners.  If  redemption  should  take  place,  there 
should  be,  as  all  parties  agreed,  an  order  for  sale  and  a  reference  to  the 
Master  to  settle  tne^  priorities  and  all  matters  as  between  the  defendants 
inter  «6,  including  the  company  as  incumbrancer. 

Review  of  the  authorities.  • 

Sober  v.  Kemp  (1847),  6  Hare  156,  and  Flint  v.  Howard,  [1893]  2  Ch.  64, 
specially  reierred  to. 

•The  Fatal  Accidents  Act,  R.S.O.  1914,  ch.  161. 
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App.  Div.  ji^  appeal  by  the  defendant  Ferguson  from  the  order  of 

—        Masten,  J.,  46  O.L.R.  113. 
Adams 
'«'•  November  18.    The  appeal  was  heard  by  Meredith,  C.J.O.. 

Maclaren,  Magee,  and  Hodgins,  JJ.A.,  and  Middlbton,  J. 

/.  W.  Payne,  for  the  appellant  and  the  defendant  Keers,  said 
that  the  question  to  be  decided  was  as  to  the  terms  on  which 
Ferguson  should  be  allowed  to  redeem  the  plaintiff's  mortgage. 
The  learned  Judge  below  had  split  up  the  equity  of  redemption. 
Counsel  submitted  that  that  could  not  be  done.  The  learned 
Judge  had  erred  in  depriving  Ferguson  of  his  right  to  redeem  the 
mortgage  and  directing  that  he  should  be  allowed  to  redeem 
according  to  his  interest  in  the  property  only.  Owing  to  the  nature 
of  his  interest,  and  the  money  advanced  by  him  in  payment  of 
taxes,  interest,  and  other  carrying  charges,  it  was  impossible  to 
fix  the  relative  proportions  of  the  interest  which  the  defendants 
Eeers,  Ferguson,  and  Gray  hold  in  the  lands,  until  a  sale  should 
first  be  had.  Ferguson  not  being  in  default,  nor  liable  in  respect 
of  the  execution,  it  would  be  inequitable  to  oMer  a  sale  against 
his  interest  without  first  all6wing  him  an  opportunity  of  redeeming 
the  plaintiff's  mortgage.  Counsel  submitted  that  the  interests 
of  the  respective  parties  could  not  be  worked  out  properly  under 
the  order  in  appeal.  Ferguson,  not  being  in  default  under  any 
report  of  the  Master,  should  not  be  liable  for  costs. 

(The  Court  suggested  a  sale  of  the  property  and  proportionate, 
division  of  the  proceeds,  as  the  best  way  of  giving  all  x>arties  their 
rights.) 

H,  A.  Harrison,  for  the  defendant  the  Toronto  Railway  .Com- 
pany, supported  the  judgment  appealed  from,  for  the  reasons 
stated  therein,  but  was  willing  that  a  sale  should  take  place, 
as  that  would  be  the  simplest  means  of  straightening  the  matter 
out.  He  referred  to  Flint  v.  Howard,  [1893]  2  Ch.  54,  cited  by 
Masten,  J.  He  contended  that  the  company  should  not  be  made 
liable  for  costs. 

/.  R.  Roaf,  for  the  defendant  Gray,  had  no  objection  to  a 
sale.  The  money  realised  could  be  divided  up  in  the  proper 
proportions. 

December  19.    Middlbton,  J.: — Ferguson,  Keers,  and  Gray 
are  in  equity  entitled  to  the  land  in  proportions  of  40  per  cent 
3S  per  cent.,  and  25  per  cent.,  respectively. 
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It  is  said  that  advances  have  been  made  by  one  or  more  of  the     ^PP*  ^^• 

1919 
owners  for  the  common  benefit  in  excess  of  his  or  their  due  pro-        

portion.    On  an  account  being  taken,  the  amount  of  such  excess       Adams 

will  be  a  charge  on  the  int^*est  of  those  in  default.  Ksebs. 

In  Adams's  hands  the  mortgage  could  not  be  divided.  There 
was  one  mortgage  and  one  equity  of  redemption.  Any  one  of  the 
owners  might  redeem,  but  on  redemption  he  must  pay  the  entire 
debt. 

After  redemption  by  any  one  of  the  co-owners,  the  mortgage 
could  not  be  set  up  by  him  as  against  his  co-owners.  He  could 
set  up  against  them  only  the  amount  of  their  respective  shares, 
and  he  would  be  entitled  to  tack  to  such  share  of  the  mortgage 
any  balance  due  to  him  by  such  owner  on  the  accounting  with 
respect  to  advances,  and  would  be  boimd  to  give  credit  for  any 
balance  due  by  him. 

Any  person  having  a  charge  upon  the  share  of  one  co-owner 
would  imdoubtedly  have  the  right  to  redeem  the  whole  mortgage 
in  the  plaintiff's  hands,  but  after  redemption  the  incumbrancer 
would  have  no  greater  right  than  the  owner  of  the  share  upon 
which  he  held  the  charge.  None  of  the  original  owners  can,  by 
making  a  charge  upon  his  share,  interfere  with  the  rights  of  his 
co-owners  or  impose  any  added  burden  upon  them. 

The  judgment  should  be  varied  in  accordance  with  the  views 
expressed  and  the  consent  now  given  to  a  sale  taking  place,  and 
there  should  be  no  costs  of  the  appeal  below  or  of  this  order, 
as  in  our  opinion  neither  party  was  entirely  right  in  his  contention. 

Meredith,  C.J.O.,  and  Maclaben  and  Maqee,  JJ.A.,  agreed 

with  MlDDLBTON,  J. 

HoDGiNS,  J.A.  (dissenting) . — ^Appeal  from  an  order  of  Masten, 
J.,  dated  the  9th  June,  1919,  referring  matters  back  to  the  Master 
in  Ordinary,  in  a  foreclosure  action. 

AH  parties  agree  that  a  sale  is  desirable  and  indeed  necessary, 
as  the  land  is  a  city  lot,  18'  6''  in  frontage,  and  cannot  be  par- 
titioned. Objection  is  made  to  the  pa3rment  of  costs  of  the 
appeal  or  of  the  order  appealed  from  both  by  the  appellant  and 
the  respondent  the  Toronto  Railway  Company. 

The  action  is  an  ordinary  foreclosure  action,  the  original 
plaintiff  being  a  first  mortgagee.    Ferguson,  Keers,  and  Gray 
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^PP"  ^^*     are  entitled  to  the  equity  of  redemption,  in  unequal  shares,  under 

a  trust  agreement.    Ferguson  claims  that  he  and  Keers  have  made 

^^       considerable  payments  for  carrying  charges,  such  as  taxes  and 
Kbers.       interest,  which  are  said  to  be,  under  the  trust  agreement,  a  charge 
HodciBB,  J Ji.    prior  to  any  division  into  the  respective  shares. 

The  Master  in  Ordinary  took  the  account  of  the  amount  due 
the  plaintiff  and  the  Toronto  Railway  Company,  which  had  a 
small  execution  against  the  interest  of  Keers.  The  Master's 
reports  treat,  this  execution  as  against  both  Keers  and  Gray, 
while  the  learned  Judge  says  that  it  is  only  against  Keers.  In 
the  view  I  take  of  the  proper  order  to  be  made  on  this  appeal, 
it  is  not  necessary  to  determine  which  is  correct. 

The  report  of  the  20th  September,  1918,  appointed  a  day  for 
redemption  by  the  Toronto  Railway  Company  as  an  incumbrancer, 
and  the  company  redeemed  the  plaintiff.  Upon  proceeding  with 
the  reference  to  foreclose  the  owners  of  the  equity  of  redemption, 
the  Master  fixed  one  day  for  redemption  by  all  the  co-owners; 
but,  as  the  Toronto  Railway  Company*s  execution  did  not  affect 
Ferguson's  interest,  the  redemption-moneys  as  to  him  were 
fixed  at  $1,010.45,  and  as  to  the  other  owners  at  $1,174.91,  the 
latter  sum  including  the  claim  on  the  execution.  I  think  this 
•  was  the  proper  practice.    "Wherever  a  number  of  persons    .    .    . 

come  in  under  the  same  instrument  there  no  successive 

rights  to  redeem  are  given,  but  only  one  single  common  right  of 
redemption:"  per  Sir  W.  Page  Wood,  V.-C,  in  JBeeror  v.  Luck 
(1867),  L.R.  4  Eq.  537,  at  p.  548.  In  BaxilM  v.  flees"  (1871), 
L.R.  12  Eq.  395,  Lord  Romilly,  M.R.,  laid  it  down  that  in  a  fore- 
closure suit,  when  questions  as  to  priorities  not  affecting  the 
plaintiff  are  raised  between  co-defendants,  the  Court  will  fix  a 
day  certain  for  all  to  redeem  or  be  foreclosed,  without  prejudice 
to  the  rights  of  the  several  defendants  tn^  se.  This  was  followed 
by  Chitty,  J.,  in  FIM  v.  Mendei  (1884),  27  Ch.  D.  246,  and  appears 
to  have  been  the  practice  in  Ontario:  see  KiH  v.  Forsyth  (1859), 
7  Gr.  461. 

The  Toronto  Railway  Company,  which  was  then  the  party 
entitled  to  carry  on  the  action,  appealed,  contending  that  the 
three  parties  interested  must  redeem  their  separate  interests,  and 
that  the  Master  should  have  so  reported  and  found  what  the 
interest  of  each  amounted  to,  and  apportioned  the  mortgage 
accordingly. 
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Masten,  J.,  adopted  this  view,  and  his  order  now  in  appeal,     ^PP*  ^^• 

refers  the  matter  back  on  that  footing,  his  reason  being  that,        

if  Ferguson  redeems  the  Toronto  Railway  Company,  it  in  turn       Adams 
can  redeem  him,  and  so  on  od  infinitum.    He  refers  to  Flint      Kibsrs. 
V.  Howard,  [1893]  2  Ch.  54,  as  authority  for  the  apportionment    Hod^^jji. 
directed. 

I  think  that  imder  the  circumstances  here  this  order  was 
tenchically  wrong,  although  on  adjusting  the  rights  of  the  parties 
some  such  apportionment  will  be  necessary. 

If  the  original  plaintiff  were  still  plaintiff,  it  would  be  imjust 
to  him  to  require  him  to  have,  his  mortgage  split  up  into  three 
parts,  each  limited  to  an  undivided  share  of  an  imascertained 
amount,  particularly  if  the  claim  made  by  Ferguson  that  the  . 
carrying  charges  must  be  paid  before  Gray's  share  can  be 
ascertained  is  made  out.  In  Coote  on  Mortgages,  8th  ed.,  p.  718, 
it  is  laid  down  that  '*a  co-mortgagor  is,  however,  not  entitled  or 
compellable  to  redeem  his  part  only  of  the  mortgaged  property, 
but  must  redeem  the  whole,  subject,  as  between  himself  and  his 
co-mortgagors,  to  his  right  to  contribution  in  respect  of  the 
amoimt  paid  by  him  to  redeem  the  mortgage  and  to  the  rights 
of  all  other  persons  interested  in  the  equity  of  redemption." 
Is  the  legal  position  changed  because  the  Toronto  Railway  Com- 
pany is  now  in  the  plaintiff's  shoes?    I  do  not  think  so. 

I  agree  that  none  of  the  original  owners  can,  by  making  a  charge 
upon  his  share,  interfere  with  the  rights  of  his  co-owners  or  impose 
any  added  burden  upon  them.  But  where  a  charge  has  been  placed 
upon  one  share,  as  here,  the  chargee  is  an  incumbrancer,  and 
acquires  two  very  important  rights,  neither  of  which  impose 
any  additional  burden  upon  the  co-owners.  One  is  the  right 
to  redeem  on  the  footing  of  being  a  subsequent  mortgagee,  and 
the  other  is  the  right  upon  paying  the  first  mortgage  to  resist 
redemption  by  the  co-owner  upon  whose  interest  his  charge  rests, 
except  upon  the  terms  that  he  should  redeem  his  incumbrance 
as  well  as  the  prior  mortgage:  Oilmour  v.  Cameron  (1857),  6 
Gr.  290.  These  rights  follow  from  the  position  given  to  an  execution 
creditor  whose  claim  has  been  allowed  in  the  Master's  office. 

Boyd,  C,  says,  in  Federal  Life  Assurance  Co.  of  Canada  v. 
Stinson  (1906),  13  O.L.R.  127,  131,  speaking  of  an  assignee  for 
creditors,   after  execution  creditors  had  proved  claims  in  the 
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Master's  office  prior  to  the  assignment  for  the  benefit  of  creditoiB: 
'The  assignee  can  get  no  relief  in  this  action  other  than  that 
claimable  by  his  assingor — ^the  right  to  redeem  all  these  securities 
as  consolidated  in  the  report  of  the  Master/'  In  this  view  the 
Comi;  of  Appeal  agreed  (S.C.,  p.  134). 

On  appeal  to  the  Supreme  Court  of  Canada,  where  the  judgment 
was  affirmed  (S.C,  svb  nom.  Scott  v.  Swanson  (1907),  39  Can. 
S.C.R.  229),  Maclennan,  J.,  was  equally  clear  upon  the  same 
point.  At  pp.  234  and  235  he  said:  ''The  defendant  had  become 
something  more  than  a  mere  judgment  or  execution  creditor. 
He  had  become  a  mortgagee  of  the  lands  in  question,  not  merely 
to  secure  the  original  mortgage  debt,  but  also  the  judgment 
debts." 

If  each  of  the  co-owners  had  incumbered  his  share,  no 
doubt  care  would  be  needed  to  work  out  a  decree  on  redemption, 
but  no  greater  difficulty  would  be  encoimtered  than  was  ezpei^ 
ienced  in  the  cases  of  Sober  v.  JCemp  and  Flint  v.  Howard,  both 
referred  to  later  on,  where  the  form  of  judgment  and  the  sdieme  of 
redemption  are  given  in  full. 

But  what  would  effect  a  change  would  be  the  redemption  of 
the  Toronto  Railway  Company  by  Ferguson.  The  learned  Judge 
views  it  as  if ,  in  that  case,  the  Toronto  RaUway  Company  could 
again  redeem  Ferguson  with  exactiy  the  same  result. 

With  great  respect,  I  am  unable  to  agree  in  that  conclusion. 
When  Ferguson  redeems,  he  stands  in  a  different  position  from 
an  ordinary  mortgagee.  He  has  then  paid  the  mortgage  upon 
his  share,  as  to  part  of  which  at  all  events  he  is,  as  between  hmiself 
and  his  co-owners  and  subject  to, an  accoimting  with  them,  liable 
to  pay.  In  other  words,  he  has  cleared  his  share,  and  is  entitled 
to  claim  that  he  has  acquired  the  legal  as  well  as  the  equitable 
estate  in  it,  and  is  not  liable  to  be  redeemed  as  to  it  by  his  co- 
owners  or  their  assignees.  He  would,  except  so  far  as  it  was  neces- 
sary to  treat  the  mortgage  as  still  existing  in  order  to  enforce  it 
as  against  the  shares  of  his  co-owners,  hold  the  land  upon  re- 
conveyance by  the  Toronto  Railway  Company  upon  the  trusts 
of  the  instrument  between  the  parties:  Wicks  v.  Scrivens  (1860), 
1  J.  &  H.  215;  Pearce  v.  Morris  (1869),  L.R.  5  Ch.  227. 

This  case  much  resembles  Sober  v.  Kemp  (1847),  6  Haie  155, 
referred  to  in  Coote  on  Mortgages,  8th  ed.,  pp.  889-890.    There 
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the  plamtiff  had  purchaaed  one  of  three  houses,  all  of  which    ^PP*  ^^• 

were  subject  to  a  mortgage,  but  had  not  paid  his  purchase-money.        

He  redeemed  the  mortgage,  and,  when  redeemed  by  the  subse-       Adams 
quent  mortgagees,  was  held  entitled  to  retain  the  house  he  had      Kebbs. 
bought  and  to  be  paid  the  amount  due  upon  the  mortgage  after    Eod^jji. 
deducting  the  balance  of  purchase-money  due  by  him,  reassigning 
only  the  balance  of  the  property.    The  first  mortgage  comprised 
the  plaintiff's  house,  No.  23  Sussex  Square,  and  26  and  27  Lewis 
Crescent.    The  subsequent  mortgages  spoken  of  below  covered, 
not  23  Sussex  Square,  but  26  and  27  Lewis  Crescent,  and  another 
house,  No.  28  in  the  same  street,  as  well  as  other  hereditaments. 
The  Vice-Chancellor  said  (p.  159)  :— 

"The  subsequent  mortgagees  cannot  be  injured  by  having 
the  option  given  them  either  to  redeem  the  plaintiff's  mortgage 
upon  the  property  comprised  in  her  security"  (that  is,  houses 
23,  26,  and  27),  "and  take  a  conveyance  of  the  premises  which 
are  subject  to  the  security  of  the  subsequent  mortgagees"  (that 
is,  houses  26  and  27),'*orto  be  foreclosed  as  to  the  latter,  and 
retain  their  security  over  the  other  property  comprised  in  their 
mortgages,  discharged  from  the  prior  mortgage  of  the  plaintiff." 

He  added. — 

"The  contract"  (to  purchase  No.  23  Sussex  Square)  "gave 
the  plaintiff  nothing  but  an  equitable  title;  but  by  paying  off 
the  whole  of  the  mortgage-money  due  to  Siveright"  (the  first 
mortgagee),  "and  taking  a  transfer  of  that  mortgage,  the  plaintiff 
acquired  the  legal  estate  in  the  term  of  years  Suppose 

the  bill  had  been  brought  by  Mr.  Kemp,  the  mortgagor,  to  redeem, 
— could  he  have  been  heard  to  say  that  he  would  redeem  otherwise 
than  subject  to  the  contract  as  to  No.  23?  and,  if  the  mortgagor 
had  redeemed,,  the  plaintiff  might  thereupon  have  brought  her 
bill  for  specific  performance  of  the  contract,  and  would  have  be^i 
entitled  to  that  relief  as  to  No.  23,  on  the  same  terms  as  it  is 
sought  in  this  suit.  Can  there  be  any  difference  in  respect  to  this 
equity  of  the  plaintiff  as  against  Mr.  Kemp,  and  as  against  those 
who  claim  under  Mr.  Kemp,  subject  to  the  contract?  The  plaintiff 
paid  her  purchase-money  to  Mr.  Kemp,  and  took  the  estate  subject 
to  a  prior  legal  charge;  she  has  got  in  the  prior  legal  estate,  and 
she  asks,  by  this  suit,  to  avail  herself  of  that  legal  estate  for  the 
purpose  of  protecting  her  interest  in  the  property,  to  the  extent 
of  the  moneys  which  she  has  actually  paid,  and  no  further." 
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learned  Judge,  as  I  read  it,  illustrates  a  somewhat  similar  principle. 

Adahs       There  Flint  had  become  the  absolute  owner,  through  foreclosure, 
Kkbbs.       of  a  reversion  on  which  alone  he  had  a  mortgage  for  £5,000  aad 
HodgiM.jji.    which  was  one  of  the  properties  included  in  the  first  mortga^pB, 
the  other  being  a  paper  mill.    Romer,  J.,  says,  at  p.  61 . — 

''When  the  plaintiff  has  redeemed''  (the  first  mortgagee) 
"what  position  will  he  then  stand  in  with  reference  to  the  righte 
of  redemption  of  the  subsequent  mortgagees  of  the  paper  miUs? 
Clearly  inasmuch  as  the  plaintiff  is  absolute  owner  cX,  and  no 
longer  mortgagee  of,  the  reversionary  interest  (now  represented 
by  the  fund  in  Court)  he  cannot  be  redeemed  in  respect  of  that 
property  ...  In  my  judgment,  there  must  be  an  apportion- 
ment according  to  the  values  of  the  two  properties." 

In  appeal,  Lindley,  L.J.,  said  on  this  point  (p.  69) . — 

"In  apportioning  the  £6,000  between  the  two  properties 
in  the  event  of  Howard  seeking  to  redeem  the  plaintiff  after  he 
has  become  first  mortgagee,  the  learned  Judge  has  applied  to 
this  case  the  principle  of  Barnes  v.  RacsUr  (1842)  1  Y.  &  C.  Ch. 
401,  and  Bugden  v.  Bignold  (1843),  2  Y.  &  C.  Ch,  377,  and  it  is 
dif&cult  to  see  what  other  course  could  be  adopted.  The  £5,000 
being  no  longer  a  subsisting  charge,  and  the  plaintiff's  right  to 
redeem  the  £6,000  being  incontestable,  I  see  no  other  way  of 
avoiding  the  absurdity  of  perpetual  recurring  redemptions  to 
which  I  have  akeady  alluded." 

An  example  of  the  alteration  in  the  effect  of  redemption 
caused  by  the  actual  situation  of  the  parties,  is  afforded  by  Perkins 
V.  Vanderlip  (1865),  11  Or.  488,  where  a  purchaser  of  part  of  the 
mortgaged  premises,  who,  however,  had  bought  with  covenants 
against  incumbrance,  was  held  to  be  entitied,  on  redeeming  the 
plaintiffs  as  first  mortgagees,  to  retain,  if  he  were  redeemed  again 
by  the  plaintiffs,  who  were  also  second  mortgagees,  his  own 
twelve  acres,  re-assigning  the  balance  only. 

In  this  case  Fei^^on  is  bound  to  pay  part  of  tiie  first  mortgage, 
how  much  is  uncertain,  and  so  he  cannot  require  the  full  amount 
of  the  mortgage  upon  redemption  by  his  co-owners  or  their 
assignees,  nor  can  he  be  compelled,  on  the  demand  of  an  execution 
creditor  upon  an  undivided  share  of  his  co^wner,  to  part  with  his 
share  of  the  property  included  in  the  mortgage  to  the  extent  to 
which  he  has  enlarged  it  by  freeing  it  from  his  proper  share  of  the 
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incumbrance.    The  position  is  entirely  changed  by  his  redeeming     App.  Dit. 

the  charge  which  rests  upon  his  own  share  as  well  as  on  that  of        

others  and  for  payment  of  which,  according  to  his  interest  in  the       Adams 
property,  he  is  liable.    The  execution  creditor  can  claim  no  higher      Kiobbs. 
right  than  his  execution  debtor.    Ferguson  would,  therefore,  be    Bodi^ijL. 
entitled,  if  redeemed  again  by  the  Toronto  Railway  Company, 
to  retain  his  own  share  and  re-assign  only  the  balance  of  the 
property,  being  first  charged  with  his  proper  proportion  of  the  * 
mortgage-moneys  and  receiving  the  balance  due  after  that  de- 
duction. 

There  is  no  unfairness  in  this,  as  the  execution  creditor  has 
only  a  charge  upon  the  share  of  the  others,  and  he  cannot  object  to 
Ferguson  being  allowed  to  retain  his  share  free  from  his  proper 
proportion  of  the  mortgage. 

It  is  to  be  observed,  however,  that  this  state  of  affairs  can  only 
come  about  after  Fergusoh  has  redeemed  the  Toronto  Railway 
Company,  and  thereby  succeeded  to  the  position  of  first  mortgagee. 
Hence,  I  think  the  order  appealed  from  is  wrong  in  making  the 
apportionment  precede,  instead  of  follow,  redemption  upon 
the  footing  of  the  report  of  the  5th  June,  1919.  The  Toronto 
Railway  Company  is,  however,  entitled  to  insist  on  redemption 
under  the  terms  of  that  report.  Its  objection  to  it  was  probably 
due  to  the  fact  that  it  allowed  Ferguson  to  redeem  without  paying 
its  execution.  But  that  was  correct,  as  it  did  not  bind  his  share; 
If  the  company  insists  on  redemption  by  Fei^uson,  then  the  time 
under  that  report  should  be  extended  for  a  month.  In  default 
of  redemption,  there  should  be  foreclosure  of  all  the  co-owners. 
If  redemption  takes  place,  there  should  be,  as  all  parties  agree, 
an  order  for  sale  and  of  reference  to  the  Master  to  settle  the 
priorities  and  all  matters  as  between  the  defendants  inter  se, 
including  the  Toronto  Railway  Company  as  incumbrancer. 

The  result  is  that  the  appeal  should  be  allowed  and  the  order 
set  aside.  The  Toronto  Railway  Company  moved  too  soon, 
and  should  pay  Ferguson's  costs  of  the  appeal  to  this  Court 
and  to  Masten,  J.  No  costs  to  Gray.  Further  directions  should 
be  reserved  until  after  the  Master's  report  on  sale,  which  should 
ascertain  the  rights  of  all  parties  and  distribute  the  money  accord- 
ingly. 

Order  hdow  varied  (Hodgins,  J. A.,  dissenting), 

37 — 46  O.L.R. 
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Metals  Recovery  Co.  v.  Molybdenum  Pboductb  Co. 

Mechanics'  Liens — Claim  of  Lien  for  Work  Done — Increase  in  SeUing  Value 
of  Land — Work  Done  for  Company  in  Possession  of  Land  under  Agreement 
for  Purchase — Title  to  Land  Remaining  in  Vendor — Lien  for  Increased 
Value — Claim  to  Priority — Action  for  Enforcement  of  Lien — Vendor  not 
OriginaUy  Made  Party  but  Served  with  Notice  of  Trial  after  Time  for 
Bringing  Action  Expired — Termination  of  Lien — Append — Costs. 

In  an  action  under  the  Mechanics  and  Wage-Earners  Lien  Act  for  the  estab- 
lishment and  enforcement  of  a  lien  on  land  the  title  to  which  was  in  the  A 
company,  while  the  defendant  company  held  an  agreement  for  the  purchase 
of  the  land,  it  appeared  that  the  work  of  the  plaintiff  company  was  done  for 
the  defendant  company,  and  it  was  alleged  by  the  plaintiff  company  that  ths 
selling  vcdue  of  the  land  was  increased  by  that  work,  and  the  plaintiff  company 
clMmed  a  lien  in  priority  to  the  A.  company  for  the  amount  of  the  increased 
value.  The  only  defendant  to  the  action  as  begun  was  the  defendant  com- 
pany. The  A.  company  was  served  with  notice  of  the  trial,  but  not  until  after 
the  time  for  bringing  an  action  for  the  enforcement  of  the  lien  had  elapsed; 
the  A.  company  did  not  appear  and  was  not  represented  at  the  trial: — 

Heldf  upon  the  appeal  of  the  A.  company,  that,  if  it  ever  became  a  party  to 
the  action,  it  was  onl}r  when  the  notice  of  trial  was  served  upon  it,  and  thai 
the  lien  as  against  it,  if  it  ever  existed,  was  then  at  an  end. 

Larkin  v.  Larkin  (1900),  32  O.R.  80,  approved  and  followed. 

The  judgment  of  the  Assistant  Master  in  Ordinary  reversed,  but  withoTit 
costs. 

Appeal  by  the  American  Molybdenites  Limited  from  the 
judgment  of  the  Assistant  Master  in  Ordinary  in  an  action  to 
enforce  a  mechanic's  lien,  in  so  far  as  the  judgment pmrported  to 
affect  the  rights  of  the  appellant  company,  which  was  served 
with  notice  of  trials  but  not  until  after  the  time  for  bringing  an 
action  for  the  enforcement  of  the  lien  had  expired.  The  title  to 
lots  upon  which  the  plaintiff  company  sought  to  establish  a  lien 
was  in  the  appellant  company. 

December  3.  The  appeal  was  heard  by  Meredith,  CJ.O., 
Maclaren,  Magee,  and  Ferguson,  JJ.A. 

J.  J,  Gray,  for  the  appellant  company,  argued  that  it  had 
never  become  a  party  to  the  action;  and,  evea  if  it  had  become 
a  party,  the  lien,  if  one  ever  existed  as  against  that  company,  had  ter- 
minated before  notice  of  trial  was  served  upon  it:  Larkin  v. 
Larkin  (1900),  32  O.R.  80. 

Gordon  Waldron,  for  the  plaintiff  company,  respondent,  con- 
tended that  the  appellant  company,  being  mentioned  in  para.  7 
of  the  statement  of  claim,  was  a  party  to  the  action  begun  by  the 
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deliver  of  that  statement.  He  also  ooi^tended  that  the  selling 
value  of  the  land  had  been  increased  by  the  work  done  and  materials 
furnished  by  the  respondent  company,  and  that  it  was  therefore 
entitled  to  a  lien  for  the  amount  of  the  increased  value. 

J.  Cowan,  for  nine  l^en-holders,  respondents,  supported  the 
arguinent  as  to  increased  value,  so  far  as  the  work  done  and 
materials  furnished  by  these  respondents  was  concerned. 

Gray,  in  reply. 


App.  Div. 
1019 

METAfJi 
RSCOVEBT 

Co. 

MOLTQ- 

DBNUM 

PBOD17CT9 

Co. 


December  10.  The  judgment  of  the  Court  was  read  by 
Mebedith,  C.J.O.: — ^This  is  an  appeal  by  American  Molybdenites 
Limited  from  the  judgment  of  the  Assistant  Master  in  Ordinary, 
dated  the  2nd  July,  1919.  The  action  was  brought  under  the 
Mechanics  and  Wage-Earners  Lien  Act  for  the  establishment  and 
enforcement  of  a  lien  on  two  lots  in  the  town^p  of  Monmouth, 
the  title  to  which  is  in  the  appellant,  and  the  defendant  company 
holds  an  agreement  for  purchase  of  them  at  a  large  price,  most 
of  which  is  as  yet  impaid.  The  work  of  the  respondent  company 
was  done  for  the  defendant  company,  and  it  is  claimed  that  the 
selling  value  of  the  lands  was  increased  by  it  and  that  the  reerpondent 
is  entitled  to  a  lien  in  priority  to  the  appellant  for  the  amount  of 
that  increased  value.  The  only  defendant  to  the  action  as 
begun  was  the  defendant  company.  The  appellant  was  served 
with  notice  of  the  trial,  but  not  until  after  the  time  for  bringing 
an  action  for  the  enforcement  of  the  lien  had  elapsed;  the  appeUant 
did  not  appear  and  was  not  represented  at  the  trial 

By  the  judgment  of  the  Assistant  Master  in  Ordinary  it  is 
declared  that  the  respondent  company  and  certain  .other  lien- 
holders  are  entitled  to  a  lien  on  one  of  the  lots  for  the  respective 
amounts  mentioned  in  schedule  1  of  the  judgment.  It  is  also 
declared  that  the  selling  value  of  this  lot  has  been  increased  by 
the  value  of  the  work  or  services  performed  upon  and  of  the 
material  furnished  or  placed  on  or  adjacent  to  it  by  the  lien- 
holders.  There  is  attached  to  the  judgment  a  schedule  (No.  3) 
giving  the  names  of  persons  entitled  to  incumbrances  other  than 
mechanics'  liens,  one  of  whom  is  the  appellant  company,  and  the 
judgment  provides  that,  in  default  of  payment  of  the  amount 
of  the  liens,  the  lot  is  to  be  sold  and  the  purchase-money  applied 
in  pa3anent  of  the  claims  mentioned  in  schedules  1  and  3 — ^that  is, 
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^^^'J^^'     ^^  Ken-holders  and  tihe  incumbnacers'.other  than  lien-4ioldeni — 
1919 
ae  the  Master  shall  direct.    By  what  is  manifestly  an  error,  the 

-^^^Y     i^^to^^*  provides  that,  upon  payment  into  Court  of  the  amount 

Co.         of  the  lien-holders'  claims,  the  persons  named  in  the  Oiird  schedule 

MoLTB-      are  to  release  and  discharge  their  claims  and  assign  and  convey 

DBNUM       fji^  premises  to  the  defendant  company.    What  was  no  doubt 

Ck).         intended  was  that  the  persons  named  in  the  firsl  schedule  should 

M«*5tk;cj.o.  do  this. 

I  am  of  opinion  that  the  appellant,  if  it  ever  became  a  party 
to  the  action,  became  a  party  only  when  the  notice  of  trial  was 
served  upon  it,  and  that  the  lien  as  against  it,  if  it  ever  existed, 
was  then  at  an  end. 

It  was  held  in  Juson  v.  Gardiner  (1864),  11  Gr.  23,  following 
Byron  v.  Cooper  (1844),  11  CI.  &  F.  556,  that  the  action  was  not 
pending  as  against  a  party  added  by  amendment,  prior  to  the 
date  of  the  order  making  him  a  party.  The  plaintiff  was  a  judg- 
ment creditor,  whose  judgment  was  registered  prior  to  the  con- 
veyance under  which  the  added  d^endant  (Meloche)  claimed. 
The  law  as  to  the  registration  of  judgments  was  repealed,  but 
provision  was  made  in  the  repealing  Act  that 'the  repeal  should 
not  affect  any  action  pending  on  the  18th  May,  1861,  for  the 
enforcement  against  the  lands  bound  by  it  of  the  judgment. 
The  order  adding  Meloche  was  made  on  the  10th  June,  1864, 
and  what  was  held  was  that  the  lien  of  the  judgment  creditor 
had  then  as  to  Meloche  ceased  to  exist,  the  action  not  having 
been  pending  as  against  him  on  the  18th  May,  1861,  althou^  it 
was  begun  in  March,  1861. 

In  Byron  v.  Cooper  it  was  held,  that  for  the  purposes  of  the 
application  of  a  statute  of  limitations  a  suit  as  against  an  added 
party  was  begun  when  he  was  added  as  a  party. 

Larkin  v.  Larkin,  32  O.R.  80,  is  on  all  fours  with  the  case  at 
bar  and  is  decisive  against  the  respondents.  That  case  was, 
we  think,  rightly  decided,  and  the  result  is  that  the  appeal  must 
be  allowed,  and  the  judgment,  in  so  far  as  it  purports  to  affect 
the  rights  of  the  appellant,  must  be  reversed.  The  reversal 
of  the  judgment  and  the  allowance  of  the  appeal  should  be  without 
costs:  had  the  appellant  availed  itself  of  the  opportunity  it  had 
of  attending  the  trial  and  taking  the  objection  to  the  proceedings 
upon  which  it  has  succeeded,  I  do  not  doubt  that  the  Assistant 
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Master  in  Ordinary,  as  it  would  have  been  his  duty  to  do,  would 
have  followed  Larhin  v.  Larhin  and  given  effect  to  the  objection. 
The  order  we  make  will  of  coinrse  not  affect  the  liability  of 
the  appellant  under  the  terms  of  the  order  of  the  Second  Divisional 
Court  extending  the  time  for  appealing,  but  they  must  be  complied 
with. 

Appeal  allowed. 


App.  Div. 
1019 

Mbtalb    . 
Recovery 
Co. 
p. 
Molyb- 
denum 
Products 
Co. 

lCflradith,CJ.O. 


[APPELLATE  DIVISION.J 
Re  McKinlet  and  McCullough. 


1919 

Nov.  20. 
Dec.  19. 


Vendor  and  Purchaser — Agreement  for  Sale  of  Land — Objection  to  Title — Con^ 
veyance  Made  in  1888  to  Person  "in  Trust" — Evidence  of  Nature  and 
Terme  of  Trust  and  Right  of  Person  to  SeCl,  not  Obtainable — Absence  of 
Actud  Notice — Constructive  Notice — Registry  Act,  sees.  71(1),  7i,  79 — 
Presumptions-Lapse  of  Time. 

In  a  conveyance  of  land,  dated  the  Ist  May,  1888,  from  C.  to  T.,  the  words 
"in  truet"  followed  the  name  and  description  of  the  grantee;  but  there  was 
nothing  in  the  oonve3rance  and  nothing  registered  to  shew  what  the  trust 
was.  Subsequently  T.  sold  and  conveyed  the  land,  the  deed  from  him  giv- 
ing no  indication  of  what  the  trust  was,  and  the  title  came  through  inter- 
mediate purchasers  and  under  registered  conveyances  to  McK.,  who  asreed  to 
sell  to  McC.  The  latter  considered  that  he  should  not  accept  tue  title 
without  some  evidence  that,  as  trustee,  T.  had  a  right  to  sell  and  convey. 
McK.  was  unable  to  furnish  any  evidence  of  what  the  trust  was: — 

Held,  upon  an  application  under  the  Vendors  and  Purchasers  Act,  that  only 
actual  notice  wiU  affect  a  purchaser  whose  conveyance  is  redstered,  that 
the  notice  which  the  conveyance  to  T.  by  the  use  of  the  words  "in  trust" 
gave  was  constructive  notice  only,  and  that  the  subsequent  registered 
owner  was  therefore  not  affected  by  it. 

Sections  71  (1),  72,  and  73  of  the  Registry  Act,  R.S.O.  1914,  ch.  124,  con- 
sidered. 

London  and  Canadian  Loan  and  Agency  Co.  v.  Duggan,  [1893]  A.C.  506, 
appb'ed. 

Re  Thompson  and  Beer  (1919),  17  O.W.N.  4,  overruled. 

After  the  lapse  of  many  years  since  the  conveyance  by  T.,  it  should  be  presumed 
that  the  sale  by  him  was  properly  made,  especially  as  the  possession  of  the 
land  had  been  consistent  witn  the  registered  title. 

Held,  therefore  (Maoeb,  J. A.,  dissenting),  that  the  objection  of  the  purchaser 
was  not  entitled  to  prevail. 

Per  Magee,  J. A.: — ^T.  could  not,  without  explanation,  have  forced  the  title 
on  the  purchaser  from  him,  and  told  the  latter  that  he  had  no  right  to 
inquire  whether  a  sale  was  authorised  by  the  trust;  and  no  purchaser  should 
be  asked  to  run  the  risk  of  a  future  claim  by  some  person  whose  right 
might  have  accrued  only  recently  or  might  mature  at  a  luture  date.  To  any 
one  seeing  the  deed  to  T.  there  was  actual  notice  that  he  held  the  land  in 
trust  only — ^his  trusteeship  was  express,  and  it  should  be  shewn  that  the 
terms  of  the  trust  authorised  the  sale.  It  was  hardlv  a  question  of  notice, 
but  one  of  limitation  of  the  estate  or  interest  of  T.,  who,  by  the  instrument, 
did  not  take  as  owner,  but  as  trustee* 
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Re 

McKlNLBY 
AND 

Mg- 

cullough. 


An  application  by  a  vendor  of  land,  under  the  Vendors  and 
Purchasers  Act,  for  an  order  declaring  invalid  an  objection  to  the 
title  made  by  the  purchaser. 

The  motion  was  heard  by  Middlbton,  J.,  in  the  Weekly  Court, 
Toronto. 

T,  A.  Gibaony  for  the  vendor. 

A,  D.  McKemie,  for  the  purchaser. 


November  20.  Middlbton,  J.: — ^The  objection  to  title  in 
this  case  arises  from  the  fact  that  William  Cayley,  the  then  owner 
of  the  land,  on  the  1st  May,  1888,  conveyed  the  lot  in  question 
to  John  Turner  "in  trust."  The  deed  is  in  the  ordinary  statutory 
form,  and  contains  no  indication  of  any  trust  save  the  words 
"in  trust"  following  the  description  of  the  grantee.  The  purchaser 
now  requires  evidence  of  the  nature  of  the  trust  on  which  the 
property  was  held  by  Tumdy",  and  its  terms,  also  evidence  shew- 
ing that  there  was  a  right  to  sell,  and,  if  any  power  of  sale,  that  it 
was  duly  exercised. 

I  should  have  little  trouble  with  this  application  were  it  not 
for  the  decision  of  Mr.  Justice  Kelly  in  Re  Thompson  and  Beer 
(1919),  17  O.W.N.  4,  where  the  circumstances  are  precisely  similar, 
(t  is  there  said: — 

"The  use  of  the  word  'trustee'  after  her  name,  in  the  conveyance 

60  her,  was  notice  to  subsequent  purchasers  that  she  took  in  the 

capacity  of  trustee.    A  purchaser  is  entitled*  to  proof  of  the 

nature  and  extent  of  the  trusts  on  which  she  took,  and  who  are 

the  cesiuia  que  trust  or  persons  otherwise  interested,  and  whether 

these  trusts  include  a  power  to  sell  either  by  herself  or  with  the 

consent  of  others  or  otherwise;  and,  if  the  terms  of  the  trust  confer 

a  power  of  sale,  he  may  insist  on  proof  that  it  is  properly  exercised.'' 

In  an  earlier  case  heard  by  me  some  two  or  three  years  ago, 

>f  which  I  can  find  no  report,  I  had  arrived  at  precisely  the  opposite 

conclusion.    In  my  view,  the  Registry  Act  protects  the  registered 

)wner  against  all  unregistered  equities,  and  in  fact  gives  to  the 

»wner  an  absolute  title,  unless  he  has,  before  registration  of  the 

Dstrument  under  which  he  claims,  actual  notice  of  the  adverse 

ight. 
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Constructive  notice  is  not  enough  to  defeat  the  title  of  the 
registered  owner:  Rose  v.  Peterkin  (1885),  13  Can.  S.C.R.  677; 
ToUon  V.  Canadian  Pacific  R.W.  Co.  (1891),  22  O.R.  204. 

Here  all  that  the  registered  owner  has  notice  of  is  the  fact 
that  Turner,  who  bought  in  1888  and  sold  shortly  thereafter,  was 
in  fact  a  trustee.  He  has  no  notice  that  anything  tiiat  Turner 
did  was  in  violation  of  his  rights.  The  presumption  is  that  the 
sale  made  so  long  ago  was  properly  made.  In  the  days  when 
constructive  notice  was  a  factor,  it  might  possibly  have  beon 
held  that  once  notice  of  trusteeship  was  brought  home  the  person 
concerned  was  put  upon  inquiry  to  ascertain  the  nature  of  the 
trusteeship,  and  to  ascertain  whether  what  was  done  was  author- 
ised; but,  in  my  opinion,  this  old  law  has  now  no  application. 
At  one  time  the  person  paying  money  to  a  trustee  was  liable  to 
see  to  its  due  application. 

It  may  be  that  my  learned  brother  might  have  come  to  a 
somewhat  different  conclusion  had  the  case  of  London  and  Canadian 
Loan  and  Agency  Co,  v.  Duggan,  [1893]  A.C.  506,  been  cited  to 
him,  and  had  his  attention  been  drawn  to  the  effect  of  the  Registry 
Act. 

Under  these  circumstances,  I  think  the  proper  disposition  of 
the  motion  is  to  act  upon  the  provisions  of  sec.  32  (8)  of  the 
Judicature  Act,  and  to  enlarge  the  matter  to  be  heard  before  a 
Divisional  Court.  I  adopt  this  course  rather  than  thistt  of  follow- 
ing the  decision  of  my  learned  brother  and  leaving  the  parties 
to  appeal,  because  it  has  been  suggested  that  the  mere  fact  that 
a  Judge  entertains  an  adverse  opinion  to  a  title  is  sufficient  to 
render  it  so  doubtful  that  it  should  not  be  forced  upon  a  purchaser. 
The  question  \&  one  of  great  practical  importance,  because,  after 
the  lapse  of  time,  it  is  here  impossible  to  obtain  any  informatioa 
as  to  the  facts  smrrounding  the  transaction. 


Mid<U«ton,J. 

1919 

Re 
McKmuBT 

AMD 

Mo 

Cttllough. 


Motion  adjourned  accordingly. 

The  application  was  set  down  for  hearing  by  a  Divisional 
Court  of  the  Appellate  Division. 

December  6.    The  application  was   heard    by    Msbsdith, 
C.J.O.,  Maclaren,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 
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T.  A.  Gibson,  for  the  vendor,  argued  that  the  opinion  of 
MiDDLETQK,  J.,  wBS  conect,  and  that  the  objection  raised  by 
the  purchaser  was  not  a  valid  one.  The  R^istry  Act  protected 
the  registered  owner  against  all  unregistered  equities,  and  gave 
him  an  absolute  title/ iinless  before  registration  of  his  deed  he 
had  actual  notice  of  the  adverse  right.  Herei  by  the  words 
''in  trust"  appearing  in  the  Turner  deed,  the  purchaser  had  only 
constructive  notice  of  the  fact  of  a  trust  and  the  instrument 
thereof,  and  such  notice  does  not  now  affect  the  title  of  an  owner 
whose  conveyance  is  roistered.  He  referred  to  Peebtea  v.  Hydop 
(1914),  30  O.L.R.  511,  19  D.L.R,  654;  Gunn  v.  Turner  (1906), 
130.L.R.  158;  Heney  v.  Kerr  (1914),  30  O.L.R.  506,  19  D.L.R. 
597;  Rose  v.  Peterkin,  13  Can.  S.C.R.  677,  at  p.  694;  ToUon  v. 
Canadian  Pacific  R.W.  Co.,  22  O.R.  204;  London  and  Canadian 
Loan  and  Agency  Co.  v.  Duggan,  [1893]  A.C.  506. 

A.  D.  McKemie,  for  the  purchaser,  relied  upon  the  judgment 
of  Kelly,  J.,  in  Re  Thompson  and  Beer  (1919),  17  O.W.N.  4, 
and  contended  that  the  words  "in  trust"  were  not  merely  con- 
structivc;  but  actual,  notice  to  the  purchaser  of  the  existence  of 
a  trust  and  that  Turner  held  in  trust,  and  the  purchaser  was 
entitled  to  require  proof  that  the  tru^t  authorised  a  sale.  The 
vendor  had  not  made  out  such  a  title  as  could  be  forced  upon 
the  purchaser.  He  referred  to  Cumming  v.  Landed  Banking  and  Loan 
Co.  (1893),  22  Can.  S.C.R.  246;  BM  v.  Walker  (1873),  20  Gr. 
558;  Armour  on  Titles,  3rd  ed.,  p.  96. 

Gibson,  in  reply. 


December  19.  Mekedith,  C.J.O.: — ^This  is  an  application 
under  the  Vendors  and  Purchasers  Act,  which  was  made  before 
Middleton,  J.,  and  referred  by  him  to  a  Divisional  Court  because 
of  the  decision  of  Kelly,  J.,  in  Re  Thompson  and  Beer,  17  O.W.N. 
4,  and  a  previous  decision  of  his  own,  in  an  unreported  case,  the 
two  being  in  conflict. 

The  question  raised  is  as  to  the  effect  of  the  fact  that  in  one 
of  the  conveyances  forming  a  link  in  the  chain  of  title,  a  c<m- 
veyance  dated  the  1st  May,  1888,  from  William  Cayley  to  John 
Turner,  the  words  "in  trust"  follow  the  name  and  description  of 
the  grantee,  there  being  nothing  in  the  conveyance  and  nothing 
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registered  to  shew  what  the  trust  was,  and  the  vendor  being  unable     ^^'  ^^' 
to  furnish  any  evidence  of  what,  if  anything,  it  was.  

It  was  held  by  Kelly,  J.,  in  the  case  decided  by  him,  that  the    m^j^j^^ 
use  of  the  word  ''trustee'^  after  the  name  of  a  grantee  in  a  regis^         and 
tered  conveyance  was  notice  to  subsequent  piu-chasers  that  the    Cu^J^qh. 
grantee  took  in  the  capacity  of  trustee,  and  that  a  purchaser  is 
entitled  to  proof  of  the  extent  and  nature  of  the  trust  and  of  the 
persons  who  are  the  cestuis  que  trust  or  persons  otherwise  interest- 
ed, and  whether  the  trust  includes  a  power  to  the  grantee  or  with 
the  consent  of  others  or  otherwise  to  sell,  and  that  if  a  power 
of  sale  is  conferred  the  purchaser  may  insist  on  proof  that  it 
was  properly  exercised. 

My  brother  Middleton's  view  was  that  only  actual  notice 
will  affect  a  purchaser  whose  conveyance  is  registered,  and  that 
the  notice  which  the  conveyance  by  the  use  of  the  words  ''in  trust'' 
gave  was  constructive  notice  only,  and  the  subsequent  registered 
owner  was  therefore  not  affected  by  it. 

Section  71  (1)  of  the  Registry  Act,  R.S.0. 1914,  ch.  124,  makes 
"every  instrument  affecting  the  land  or  any  part  thereof  fraudulent 
and  void"  against  subsequent  purchasers  and  mortgagees  for 
valuable  consideration  without  actual  notice,  unless  such  instru- 
ment is  registered  before  the  registration  of  the  instrument  under 
which  the  subsequent  purchaser  or  mortgagee  claims;  and  sec. 
72  provides  that  "priority  of  registration  shall  prevail  unless  before 
the  prior  registration  there  has  been  actual  notice  of  the  prior 
instrument  by  the  person  claiming  under  the  prior  registration. ' ' 

Section  73  contains  the  sweeping  provision  that  "no  equitable 
lien,  charge  or  interest  affecting  land  shall  be  valid  as  against  a 
registered  instrument  executed  by  the  same  person,  his  heirs 

or  ftBWignq  . " 

The  cases  referred  to  by  my  brother  Middleton,  if  any  authority 
for  the  proposition  were  needed,  establish  that  a  purchaser  for 
value  without  notice,  whose  conveyance  is  registered,  is  not 
affected  by  constructive  notice  of  any  prior  instrument  affecting 
the  land  or  any  interest  in  the  land  imless  the  instrument  is 
registered  or  he  has  actual  notice  of  it  or  of  the  existence  of  the 
interest. 

That  a  person  who  has  notice  of  an  instrument  has  notice  of 
its  contents  is  undoubted,  but  it  is  only  constructive  notice. 
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^PP- ^^-  In  tile  caae  of  a  trust  of  land,  the  trust,  at  all  events  if  it  is 

an  express  trust,  must  be  evidenced  by  an  instrument  in  writing, 

Mci^uBT    ^^^  ^^Bire  being  no  such  instrument  registered  it  is  to  be  adjudged 
AKD         fraudulent  and  void  against  subsequent  purchasers  and  mortgagees 
CuuiOuoB.    fo'  valuable  consideration  without  actual  notice. 

Now  the  purchasers  subsequent  to  the  conveyance  had  actual 
notice,  not  of  any  instrument  declaring  or  evidencing  a  tniBt, 
but  only,  at  the  most,  that  the  land  was  conveyed  to  the  grantee 
in  trust. 

In  London  and  Canadian  Loan  and  Agency  Co,  v.  Duggan, 
[1893]  A.C.  506,  referred  to  by  my  brother  Middleton,  the  question 
was  as  to  shares  in  a  joint  stock  company  which  stood  in  the  name 
of  J.  O.  Buchanan  in  trust,  and  were  transferred  by  him  to  James 
Tumbull,  who  added  to  his  name  the  words  "in  trust."  Tumbull 
was  the  manager  of  the  loan  and  agency  company,  and  the  shaies 
were  transferred  to  him  as  security  for  a  loan  which  a  firm  of  brokers 
had  obtained  from  it.  The  company  sold  the  shares.  They  had 
been  transferred  to  the  brokers  by  the  owner  of  the  shares  as 
security  for  a  loan,  and  he  claimed  that  the  company  had  notice 
of  the  trust  upon  which  the  brokers  held  the  shares  and  that  be 
was  entitled  to  redeem  them  on  payment  of  his  debt — ^his  conten- 
tion being  that,  as  the  shares  were  held  by  J.  0.  Buchanan, 
manager,  in  trust,  the  loan  and  agency  company  had  notice  of 
the  trust  upon  which  the  shares  were  held  by  the  brokers. 

Stating  the  opinion  of  the  Judicial  Committee,  Lord  Watson, 
after  saying  that  it  was  agreed  on  all  hands  that  the  ban  and 
agency  company  had  no  intimation  of  a  trust  running  with  the 
shares  other  than  was  conveyed  to  them  by  the  terms  of  their 
transferor's  title  as  it  stood  on  the  books  of  the  company,  went 
on  to  say  (p.  509) : — 

"They  had  a  right  to  satisfy  themselves  .  .  .  that 
J.  O.  Buchanan,  as  representing  the  bank  of  which  he  was  manager, 
was  in  tUulo  to  transfer  to  them;  and,  whether  they  inquired  so 
far  or  not,  they  must  be  held  to  have  done  so.  But  they  had 
no  right,  and  were  under  no  duty,  to  trace  back  the  history  of  the 
shares,  in  the  course  of  their  transmission  from  the  respondent" 
(i.e.,  the  person  who  had  transferred  them  to  the  brokers). 

The  case  of  a  purchaser  of  land  is,  I  think,  having  r^ard  to  the 
provisions  of  the  Registry  Act,  stronger  than  that  of  the  looa 
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and  agency  company,  for  in  its  case  what  was  contended  was  that     ^^^'  ^^• 

it  had  constructive  notice  of  the  trust,  while  in  the  case  of  a  regis-        

tered  title  constructive  notice  is  not  enough;  there  must  be  actual    mckSwlbt 
notice.  and 

All  that  the  purchaser  in  this  case  had  actual  notice  of  was  Cttllotgh. 
that  the  land  was  conveyed  to  the  grantee  "in  trust,"  and  but  „  TJITT.,^ 
for  the  provisions  of  the  Registry  Act  he  would  have  been  affected 
with  notice,  but  only  constructive  notice,  of  fact  and  instruments, 
to  a  knowledge  of  which  he  would  have  been  led  by  an  inquiry 
for  the  instrument  or  other  circumstances  creating  the  trust; 
and  such  notice  as  that  does  not  now  affect  the  title  of  a  purchaser 
for  value  whose  conveyance  is  registered. 

The  injustice  that  would  flow  from  holding  that  the  present 
purchaser  would  be  affected  by  notice  of  the  trusts  upon  which 
the  land  was  held,  and  the  land  in  his  hands  be  bound,  is  evident 
from  what  has  transpired.  Every  effort  haa  been  made  to  find 
whether  there  is  in  existence  an3rthing  to  shew  the  nature  of  the 
trust,  but  without  success.  The  conveyance  was  made  in  1886, 
and  the  parties  to  it  have  long  since  died,  and  no  one  can  be 
foimd  who  can  throw  any  light  upon  the  matter. 

I  agree  with  the  view  of  my  brother  Middleton  that  after 
the  lapse  of  so  many  years  since  the  conveyance  by  Turner  it 
should  be  presumed  that  the  sale  by  him  was  properly  made, 
especially  as  the  possession  of  the  land  has  been  consistent  with 
the  registered  title. 

In  my  opinion,  the  objection  of  the  purchaser  is  not  entitled 
to  prevail. 

Maclaren,  Hodgins,  and  Ferguson,  JJ.A.,  agreed  with 
Meredith,  C.J.O. 

Magee,  J.A.  (dissenting): — The  vendor  seeks  to  compel  the 
purchaser  to  accept  the  title  to  a  parcel  of  land  in  Toronto. 

In  1888,  one  William  Cayley,  then  owner,  conveyed  the  land 
to  one  John  Turner  in  fee,  but  in  the  deed  of  conveyance  the 
words  ''in  trust"  follow  the  name  and  description  of  the  grantee. 
The  deed  itself  is  not  before  the  Court.  I  assume  in  the  vendor's 
favour  that  it  is  expressed  to  be  for  valuable  consideration  paid 
by  the  grantee  to  the  grantor,  and  that  there  is  nothing  but  the 
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words  "in  trust/'  occurring  where  they  do,  to  indicate  that  the 
grantee  did  not  become  both  legal  and  beneficial  sole  owner. 

Subsequently  Turner  sold  and  conveyed  the  land,  the  deed  from 
him  giving  no  indication  of  what  the  trust  was,  and  the  title  comes 
through  intermediate  grantees  to  the  present  owner. 

The  purchaser  considers  that  the  addition  of  those  words 
''in  trust"  indicates  that  Tiuner  was  not  beneficial  owner,  but  only 
a  trustee,  and  that  it  would  not  be  safe  for  him  (the  purchaser) 
to  accept  the  title  without  some  evidence  that,  as  trustee,  Tumm* 
had  a  ri^t  to  sell. 

The  matter  must,  I  think,  be  looked  at  just  in  the  same  lig^t 
as  if  Turner  were  now  alive  and  as  if  he  were  now  the  vendor  and 
seeking  to  force  the  title  upon  the  purchaser  without  any  explan- 
ation of  the  nature  of  the  trust.  The  lapse  of  30  years  may 
render  it  improbable  that  any  claim  under  the  trust,  whatever 
it  was,  exists,  but  it  does  not  alter  the  law  as  to  whether  such  a 
title  could  at  any  time  be  forced  upon  a  piurchaser  without  more. 

There  is  some  evidence  that  possession  of  the  land  has  coa- 
sistently  accompanied  the  title,  and  that  no  adverse  claim  has 
been  made;  and  a  former  solicitor  for  Mr.  Cayley  and  his  exe- 
cutors, who,  however,  does  not  say  that  he  had  anything  to  do 
with  the  conveyance  to  Turner,  makes  a  declaration  shewing  that 
he  does  not  believe  the  Cayley  estate  has  any  claim. 

All  this  would  be  quite  consistent  with  the  existence  of  a  very 
simple  trust  giving  rise  to  no  occasion  for  claim  or  question  during 
the  life  of  some  one  yet  living — so  that  the  absence  of  claim 
affords  no  assurance  of  the  non-existence  of  a  very  substantial 
right.  On  the  other  hand,  of  course,  the  trust,  if  any,  may  have 
been  a  trust  to  sell. 

The  question  really  is,  whether  Turner's  grantee  or  any  sub- 
sequent grantee  acquired  a  good  title  free  from  any  trust;  for, 
if  any  of  them  did  so,  then  the  present  vendor  and  vendee  would 
be  entitled  to  the  benefit  of  their  ri^ts. 

In  my  view,  it  comes  down  to  this:  could  Turner,  without 
explanation,  have  forced  this  title  on  his  purchaser,  and  told  the 
latter  that  he  had  no  ri^t  to  inquire  or  have  any  proof  that  a 
sale  was  authorised  by  the  trust,  which  by  acceptance  of  the  deed 
Turner  himself  admitted? 

I  confess  I  think  he  could  not,  and  that  no  purchaser  should 
be  asked  to  run  the  risk  of  a  claim  at  any  time  hereafter  by  some 
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person  whose  right  may  have  accrued  only  recently  or  may 
mature  hereafter. 

The  purchaser  has  actual  notice,  not  merely  by  virtue  of 
registration,  but  also  by  actual  inspection  of  the  deed  or  a  copy, 
that  the  words  ''in  trust"  are  therein.  Under  the)  Registry 
Act  in  force  in  1888,  R.S.0. 1887,  ch.  114,  sees.  76,  80,  82,  88,  now 
R.S.O.  1914,  ch.  124,  sees.  71,  72,  73,  and  75,  an  instrument 
a£Fecting  the  land  shall  be  adjudged  fraudulent  and  void  against 
a  subsequent  purchaser  or  mortgagee  for  valuable  consideration 
without  actual  notice  unless  registered  before  the  registration  of 
the  subsequent  deed  or  mortgage.  And  by  sec.  80  of  the  Act  of 
1887,  sec.  76  of  the  Act  of  1914,  the  registration  of  an  instrument 
shaH  constitute  notice  of  the  instrument  to  all  persons  claiming 
any  interest  in  the  lands  subsequent  to  the  registration;  and  by 
sec.  82  of  the  Act  of  1887,  sec.  72  of  the  Act  of  1914,  priwity  of 
registration  shall  prevail  imless  before  the  prior  registration  there 
has  been  actual  notice  of  the  prior  instrument  by  the  party  claim* 
ing  under  the  prior  registration;  and  by  sec.  83  of  the  Act  of  1887, 
sec.  73  of  the  Act  of  1914,  no  equitable  lien,  charge,  or  interest 
affecting  land  shall  be  deemed  valid  as  against  a  registered  instru- 
ment executed  by  the  same  party,  his  heirs  or  assigns. 

Read  literally,  this  latter  provision  would  make  an  equitable 
interest  void  even  though  it  was  declared  upon  the  face  of  a 
registered  instrument;  and  it  was  not,  I  venture  to  think,  intended 
to  and  does  not  apply  to  an  expressed  trust,  the  existence  of  which 
was  admitted  on  the  registry — ^but  would  apply  to  such  a  claim 
as  a  vendor's  lien  for  purchase-money  or  deposit  of  title-deeds; 
and  in  Rose  v.  Peterkin,  13  Can.  S.C.R.  677,  it  was  held  not  to 
apply  where  there  was  notice  of  the  lien  though  created  by  parol. 

Here  it  seems  to  me  that  to  any  one  seeing  the  deed  to  Turner 
there  was  actual  notice  that  he  held  the  land  in  trust  only — his 
trusteeship  was  express,  and  it  should  be  shewn  that  the  terms  of 
the  trust  authorised  the  sale. 

In  the  recent  case  of  Morse  v.  Kizer  (1919),  59  Can.  S.C.R.  1, 
46  D.L.R.  607,  under  the  registry  law  of  New  Brunswick,  one 
having  notice  is  excluded  from  the  benefit  of  the  registry  law 
as  to  priority — our  Act  requires  actual  notice:  ToUon  v.  Canadian 
Pacific  R,W,  Co.,  22  O.R.  204,  205,  213,  215,  where  it  is  said,  as 
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to  actual  notice,  that  the  plaintiff  waa  not  put  upon  inquiry  by  the 
existing  facts  upon  the  ground. 

The  effect  of  the  words  ''in  trust"  is  well  shewn  in  London 
and  Canadian  Loan  and  Agency  Co.  v.  Duggan,  [1893]  A.C.  506, 
which  reversed  the  judgment  of  the  Supreme  Court  of  Canada, 
Duggan  v.  London  and  Canadian  Loan  and  Agency  Co.  (1892), 
20  Can.  S.C.R.  481,  and  in  effect  restored  the  judgment  of  the  Court 
of  Appeal  here,  Duggan  v.  London  and  Canadian  Loan  and  Agency 
Co.  (1891),  18  A.R.  305.  There  shares  in  a  company  had  been 
transferred  in  1881  by  Duggan  to  his  brokers,  Scarth  &  Cochran, 
the  assignments  being  expressed  to  be  "in  trust" — one  aasign- 
mont  was  to  cover  margins  and  another  was  to  secure  a  loan  from 
a  company  of  which  the  brokers  were  managers — subeequoitly 
the  brokers  transferred  the  shares  several  times  to  other  persons 
to  secure  advances  by  various  banks  and  companies  to  them,  the 
previous  holder  beii^  paid  off,  and  the  transfer  in  each  case  being 
to  a  manager  or  officer  in  trust.  In  1887  the  shares,  with  other 
new  ones  aUotted  in  respect  of  them,  were  so  held  for  the  Fed^al 
Bank  in  the  name  of  J.  0.  Buchanan,  manager,  ''in  trust,"  and 
in  1887  the  brokers  borrowed  from  the  appellant  loan  and  ag^cy 
company  a  sum  in  excess  of  what  Duggan  then  owed  the  brokers, 
and  paid  the  Federal  Bank's  claim,  and  the  shares  were  transferred 
from  the  Federal  Bank  manager  to  the  appellant  company's 
manager.  Duggan  tendered  to  that  company  the  amount  he 
owed  his  brokers,  and  asked  return  of  the  shares,  which  was 
refused,  and  the  company  sold  them.  It  is,  I  think,  the  effect  of 
the  judgment  in  the  Privy  Council,  as  it  was  in  that  of  the  Court  of 
Appeal  here,  that,  upon  the  evidence,  and,  as  Lord  Watson  says 
(p.  509),  "according  to  their  natural  construction,"  the  words 
"manager  in  trust"  meant  that  Buchanan,  as  an  official  of  the 
bank,  held  in  trust  for  his  employers,  and  were  not  calculated  to 
suggest  that  he  stood  in  a  fiduciary  relation  to  .any  other  person, 
and  that  therefore  they  did  not  import  a  trust  in  favour  of  Duggan. 
The  nature  of  the  shares  and  the  fact  of  their  not  being  numbered 
or  identified  are  referred  to.  The  point  in  that  case  which  applies 
here  is  that  their  Lordships  did  hold  the  words  to  be  notice  of  a 
trust  for  some  one,  but,  in  the  circumstances,  only  for  the  bank 
of  which  Buchanan  was  manager.  Had  there  been  a  transfer 
of  the  shares  in  fraud  of  the  Federal  Bank  by  its  manager,  it 
seems  to  me  manifest  that  the  transferee  would  have  been  held 
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to  have  had  notice  of  the  bank's  interest.  Lord  Watson,  at  p. 
509,  said  it  was  not  necessary  to  express  an  opinion  whether  the 
successive  transferees  intermediately  between  Scarth  &  Cochran 
and  the  Federal  Bank  were  affected  with  notice  of  the  relations 
of  that'  firm  with  Duggan.  That  case  I  would  consider  a  strong 
authority  in  favour  of  the  purchaser  here  that*  there  is  notice  that 
Turner  held  in  trust  for  some  one  else,  and  that  a  piKchaser  is 
put  upon  inquiry  as  to  his  right  to  sell. 

In  Earl  of  Sheffield  v.  London  Joint  Stock  Bank  (1888),  13 
App.  Cas.  333,  the  bank  had  taken  shares,  as  security  from  a  money- 
lender, not  marked  ''in  trust,"  but  which  the  Court  held  the  bank 
had  reason  to  believe  he  might  be  holding  for  his  customers,  and 
should  have  made  inquiries,  and  the  bank  was  held  liable  to 
account  for  them  to  the  true  owners. 

In  American  Trust  and  Banking  Co.  v.  Boone  (1897),  102  Ga. 
202,  204,  where  the  bank  had  notice  that  it  was  dealing  witha 
trustee,  an  administrator,  it  was  not  protected  by  his  statement 
that  he  alone  was  entitled  to  the  moneys  deposited. 

I  recognise  the  difference  between  personal  property  and  real 
property,  but  as  to  the  effect  of  words  as  giving  notice  there  should 
not  be  any  distinction. 

The  same  argument  for  the  vendor  might  be  used,  under  the 
Registry  Act  and  otherwise,  if  the  words  had  been  ''in  trust  as 
declared  in  the  deed  poll  of  this  date  made  by  the  said  John 
Turner,"  or  "as  declared  in  the  indenture  of  this  date  between 
the  said  John  Turner  and  John  Smith,"  and  the  deed  poll  or 
indenture  was  imregistered.  It  would  equally  depend  upon  the 
truthfulness  of  John  Turner  or  of  Smitii,  as  imder  the  present 
words.  Yet  it  would  hardly  be  suggested  that  the  piu'chaser 
could  safely  ignore  such  words. 

In  truth  it  is  hardly  a  question  of  notice,  but  one  of  limitation 
of  the  estate  or  interest  of  Turner,  who,  by  the  instrument,  does 
not  take  as  owner,  but  as  trustee. 

In  my  opinion,  the  vendor  has  not  made  out  a  title  which 
should  be  forced  upon  the  purchaser.  It  is  for  him  either  to 
make  more  effort  to  obtain  information  or  else  he  can  apply  to 
quiet  his  title  or  have  it  brought  under  the  Land  Titles  Act. 
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Objection  declared  invalid  (Maqee,  J.A.,  dissenting). 
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Deo.  19. 

Matheson  v.  Town  of  Mitghbll. 

Wm — Devise  of  Land  to  Town  Corporation  for  PMic  Park  for  ever — Aheeplance 
on  Conditions  of  Will — Proviso  Ikat  Park  be  Kept  in  Repair — Breach — 
Mandatory  Order — Forfeiture  for  Breach — Limitations  Act,  RJS.O,  191 4^ 
ch,  7S,  sees,  6,  6  {9) — Effect  of  Proviso — Condition  Subse^iuent — Rule 
against  Perpetuities. 

The  judgment  of  the  trial  Judge,  Robe.  J.,  44  O.L.R.  619,  dismiaiing  an 
action  brought  by  the  executor  of  M.  for  a  mandamus  to  compel  a  town 
council  to  keep  in  proper  repair  as  a  public  park  certain  land  devised  to 
the  town  corporation  for  that  purpose  by  M.,  or  in  the  alternative  for  a 
declaration  tnat  the  land  had  reverted  and  become  part  of  the  estate  of 
M.,  was  affirmed  on  appeal,  upon  the  grounds  stated  by  the  trial  Judge. 

Hddf  also,  that,  the  devise  being  to  the  town  corporation  and  the  habendum 
to  it  and  its  successors  in  office  for  ever,  the  proviso  in  the  will  of  M.  that 
the  land  should  revert  to  his  estate  upon  ne^ect  or  refusal  of  the  corpora^ 
tion  to  keep  in  repair,  was  an  express  common  law  condition  subsequent, 
obnoxious  to  the  rule  against  perpetuities^  and  consequently  void  (Masten , 
J.,  en>reBsing  no  opinion  as  to  this). 

Re  St.  Patrick^s  Market  (1909),  1  O.W.N.  92,  approved  and  followed. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Rose,  J., 
44  O.L.R.  619. 

April  8.    The  appeal  was  heard  by  Maclaben  and  Maoee, 
JJ.A.,  md  Latchford  and  Hasten,  JJ. 
J.  C.  Makinsy  K.C.,  for  the  appellant. 
F.  H.  Thompson,  K.C.,  for  the  defendants,  respondents. 

December  19.  Maclaren,  J.A.: — This  is  an  appeal  from  the 
judgment  of  Rose,  J.,  delivered  on  the  31st  December,  19187 
dismissing  an  action  brought  by  the  executor  of  the  will  of  the  late 
Thomas  Matheson  for  a  mandamus  to  compel  the  Town  Council 
of  Mitchell  to  keep  in  proper  repair  as  a  public  park  certain  land 
in  the  township  of  FuUarton,  near  the  town,  devised  to  it  for  that 
purpose  by  the  said  Thomas  Matheson,  who  died  in  1883,  or  in  the 
alternative  that  the  lands  should  be  given  up  to  the  plaintiff  to 
form  part  of  the  estate  of  the  testator. 

The  trial  Judge  held  that  the  case  was  not  a  proper  one  for  a 
mandatory  order  such  as  was  formerly  made  in  the  Court  of 
Chancery,  for  the  simple  reason  that,  if  it  was  made,  the  Court 
would  have  to  assume  the  obligation  of  superintending  for  all  time 
to  come  the  performanoe  of  continuous  duties,  in  the  performance 
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of  which  the  exercise  of  a  certain  amount  of  discretion  must 
necessarily  be  allowed  to  the  defendants,  which  is  an  obligation 
that  the  Court  does  not  assume.  In  this  I  am  of  the  opinion  that 
he  was  right. 

As  to  the  alternative  claim  of  the  plaintiff  that  it  should  be 
held  that  the  property  had  reverted  to  the  estate  under  a  proviso 
in  the  will  to  the  effect  that  if  the  town  coimcil  should  not  keep  the 
land  and  the  fences  siurounding  it  in  proper  order  and  repair  and 
as  a  public  park  should  be  kept,  in  that  event  he  cancelled  the  gift 
and  directed  that  the  said  lands  should  revert*  to  and  form  part  of 
his  estate.  The  trial  Judge  recognised  the  fact  that  in  the  nature 
of  things  it  would  not  be  incumbent  on  the  town  council  to  keep  up 
the  park  in  the  same  condition  as  if  it  had  been  a  park  inside  the 
town,  and  yet  that  it  was  e'vidently  contemplated  that  it  be  kept 
up  as  a  suitable  place  for  the  holding  of  school  and  other  picnics, 
sports,  etc.  He  further  held,  upon  the  evidence,  that  from  at  latest 
a  year  or  two  after  the  death  of  the  testator  there  had  been  con- 
tinuous neglect  on  the  part  of  the  town  council  to  keep  the  property 
in  order  or  repair,  or  as  a  public  park,  situated  outside  the  muni- 
dpi^ty,  should  be  kept. 

In  answ^  to  this  claim  the  defendants  set  up  the  Statute  of 
Limitations,  R.S.O.  1914,  ch.  75,  sec.  5,  which  provides  that  no 
person  shall  bring  an  action  to  recover  any  land  but  within  10  years 
next  after  the  time  at  which  the  right  to  bring  such  action  first 
accrued;  and  also  sec.  6  (9)  of  the  same  statute,  which  provides  that 
where  the  perspn  claiming  such  land  has  become  entitled  by  reason 
of  any  forfeiture  or  breach  of  condition  such  right  shall  be  deemed 
to  have  first  accrued  when  such  forfeitiu*e  was  incurred  or  such 
condition  broken. 

The  trial  Judge  held,  upon  the  evidence,  that  there  had  been 
a  continuous  breach  of  the  duty  to  keep  in  repair  for  over  30  years 
before  the  institution  of  the  actiob,  and  that  the  plaintiff's  right  of 
action  first  accrued  more  than  30  years  before  he  instituted  it, 
and  that  the  statute  was  a  good  defence.  On  this  ground  also, 
I  consider  that  the  action  was  properly  dismissed. 

In  my  opinion,  the  appeal  must  also  fail  on  another  and  perhaps 
a  stronger  ground.  The  clause  of  the  will  making  the  bequest 
reads  as  follows: — 
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''I  give  and  deviae  to  the  Corporation  of  the  Town  of  Mitchdl 
in  the  County  of  Perth  lots  numbers  7  and  8  ...  in  the  first 
concession  of  the  Township  of  FuUarton  ...  to  have  and  to 
hold  to  the  said  Corporation  of  Mitchell  and  its  successors  in 
office  for  ever  and  to  be  used  and  kept  as  a  place  of  recreatkm  and 
amusement  for  the  inhabitants  of  the  said  Town  of  Mitchell  for 
ever  and  to  be  called  and  known  as  the  Matheson  Park:  Provided 
that  if  the  said  corporation  neglects  or  refuses  to  keep  the  same 
and  the  fences  surrounding  it  in  proper  order  and  repair  and  as  a 
public  park  should  be  kept  I  hereby  in  that  ev^t  cancel  the  said 
gift  and  direct  that  the  said  lands  shall  revert  to  and  form  part  of 
my  estate." 

It  is  to  be  observed  that  the  devise  is  to  "the  Corporation  of 
the  Town  of  Mitchell/'  and  the  hab^dum  ^*  to  the  said  Corpor- 
ation of  Mitchell  and  its  successors  in  office  for  ever."  According 
to  the  authorities,  the  proviso  is  an  express  common  law  condition 
subsequent,  and  is  obnoxious  to  the  rule  against  perpetuities,  and 
consequently  void.  If  the  land  had  been  granted  to  the  town 
corporation  so  long  as  it  should  be  used  and  maintained  and  kept 
in  proper  order  and  repair  and  as  a  public  park  should  be  kept,  the 
result  might  have  been  different,  but  it  has  been  granted  for  ever, 
and  the  proviso  is  wholly  inoperative  for  the  reason  above  stated. 

The  case  is  practically  on  all  fours  with  Re  St  Patrick's  Market 
(1909),  1  O.W.N.  92;  and  the  conclusion  above  stated  is  supported 
by  In  re  Trustees  of  HoUis'  Hospital  and  Hague's  Contract,  [18991 
2  Ch.  54P;  In  re  Ashfarth,  [1905]  1  Ch.  535;  In  re  Da  Costa,  [1912) 
1  Ch.  337;  Halsbury's  Laws  of  England,  vol.  22,  p.  315. 

I  am  consequently  of  opinion  that  the  appeal  should  be  dis- 
missed, but  under  the  circumstances  without  costs. 


Magee,  J.A.,  and  Latchford,  J.,  agreed  with  Maclaren,  J.A. 

Masten,  J. : — ^I  agree  in  the  result  at  which  the  other  members 
of  the  Court  have  arrived,  but  desire  to  add  a  word  explaining  the 
views  which  I  entertain. 

I  have  had  an  opportimity  of  perusing  the  judgment  prepared 
by  my  brother  Maclaren  and  agree  entirely  with  his  view  that  this 
is  not  a  proper  case  for  a  mandatory  order  and  with  the  grounds 
stated  by  him  for  so  holding. 
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In  regard  to  the  alternative  claim  of  the  plaintiff  seeking  a 
declaration  that  the  property  in  question  has  reverted  to  the 
testator's  estate,  and  the  holding  of  the  trial  Judge  that  the  right 
of  the  plaintiff  to  declare  a  forfeiture  is  barred  by  the  Statute  of 
Limitations,  the  impresedon  created  on  my  mind  at  the  argument 
and  by  a  perusal  of  the  evidence  was  that  grounds  of  forfeiture  or 
breaches  of  the  condition  arose  from  an  early  period,  but  that  these 
were  from  time  to  time  waived  by  the  action  of  the  plaintiff  ih 
demanding  that  the  condition  be  fulfilled  and  by  his  acquiescence 
in  the  partial  fulfilment  of  the  same  at  his  request,  so  that  the 
statute  did  not  begin  to  run  imtil  very  recentiy.  However,  after 
fmiiier  consideration  of  the  matter,  the  course  of  events  appears 
so  confused  and  obfuscated,  and  the  conclusion  to  be  drawn  from 
all  the  evidence  so  doubtful  and  dependent  to  so  great  an  extent 
on  the  manner  in  which  the  evidence  was  given  in  the  witness-box, 
that  I  find  myself  unable  to  reverse  the  finding  of  the  trial  Judge 
in  this  respect,  and  consequentiy  agree  with  his  holding  that  the 
right  of  forfeiture  is  barred,  find  that  the  plaintiff's  claim  on  this 
branch  of  the  case  fails.    This  suffices  to  dispose  of  this  appeal. 

In  regard  to  the  last  point  discussed  in  the  judgment  of  my 
brother  Maclaren,  viz.,  that  the  proviso  in  the  will  is  an  express 
common  law  condition  subsequent  to  and  limiting  an  estate  in  fee « 
simple,  and  that  it  is  obnoxious  to  the  rule  against  perpetuities, 
and  void,  I  prefer  to  express  no  opinion.  I  find  the  point  exceed- 
ingly difficult:  see  In  re  RandeU  (1888),  38  Ch.  D.  213,  at  p.  218; 
and,  as  it  is  not  necessary  to  the  disposition  of  this  appeal,  I 
prefer  to  reserve  any  expression  of  (pinion  until  the  point  necessar- 
ily arises. 


^T«i?" 
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Executors  and  Trustees — Breach  of  Trust — Investment  in  Land — Sale  of  Land 
to  Replace  Trust  Funds — Contract  of  Sale — Title — Objection  by  Purchaser 
— Right  of  Survioing  Executor  and  Trustee  to  Convey — Possibility  of 
Election  by  Benefidaries  to  Assert  Lien  or  Take  Land  in  Specie — Apptica- 
tion  under  Vendors  and  Purchasers  Act — Emdence  that  no  alection  Made — 
Affidami — Declaration  in  Order  Made  on  Application. 

In  breach  of  trust,  executors  aud  trustees  under  a  will  invested  money  forming 
part  of  the  testator's  estate  in  the  purchase  of  land.  The  surviving  executor 
and  trustee  made  an  agreement  to  sell  the  land  so  purchased,  in  order  to 
replace  the  trust-mone3rs.  The  proposed  purchaser  objected  that  the  vendor 
could  not  make  title  without  having  one  of  the  beneficiaries  join  in  .the  sale 
to  evidence  his  concurrence: — 

Hddj  upon  an  application  under  the  Vendors  and  Purchasers  Act,  that  the 
vendor  had  the  right  to  convey,  but  that  the  purchaser  was  entitled  to 
evidence  shewing  that  at  the  date  of  the  sale  all  of  those  beneficially  inter- 
ested had  not  elected  to  assert  a  lien  upon  the  land  nor  to  take  the  land  in 
specie.  This  could  be  shewn  either  by  establishing  that  some  one  of  those 
beneficially  interested  was  not  of  age^  and  so  not  competent  to  elect,  or  by 
procuring  one  of  the  beneficiaries  tojoin  in  the  conveyance  for  the  purpose 
of  expressing  his  assent  thereto.  That,  however,  was  not  the  only  way  ol 
establishing  that  no  election  has  been  made  by  the  beneficiaries.  Inat 
could  be  uiewn  by  some  evidence  plao^  upon  record — by  an  affidavit 
duly  filed,  upon  which  a  declaration  might  be  roade  in  the  order  to  be  issued 
upon  the  application. 

Application  by  Thomas  C.  Jackson,  the  only  surviving  execu- 
tor and  trustee  under  the  will  of  William  Jackson,  deceased,  under 
the  Vendors  and  Purchasers  Act,  for  an  order  declaring  invalid 
the  purchaser's  objection  to  the  title  to  land  which  the  applicant 
assumed  to  sell. 

December  17.    The  application  was  heard  by  Middleton,  J., 
in  the  Weekly  Court,  Toronto. 
WiUiam  Cook,  for  the  vendor. 
N.  B.  Gash,  K.C.,  for  the  purchaser. 

December  19.  Middleton,  J.: — ^The  question  arises  as  to  the 
ability  of  the  surviving  executor  and  trustee  under  the  last  will  of 
William  Jackson,  who  died  on  the  6th  March,  1904,  to  make  title 
to  certain  lands. 

Under  the  will  the  executors  had  authority  to  sell  the  testator's 
real  estate,  and  were  directed  to  invest  the  proceeds  of  the  mortgage 
and  real  estate  in  such  securities  as  executors  and  trustees  are 
empowered  to  invest  in,  the  income  to  be  paid  to  the  wife  for  her 
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life,  and  after  her  death  the  proceeds  to  be  equally  divided  among 
the  three  sons. 

In  breach  of  trust  the  executors  invested  certain  moneys  of  the 
estate  in  the  real  estate  in  question,  and  the  surviving  executor 
and  trustee  now  seeks  to  realise  upon  this  real  estate  for  the 
purpose  of  replacing  the  trust  funds.  Fortimately  the  sale  that 
has  been  arranged  is  one  which  will  not  only  recoup  the  trust 
estate  but  leave  a  substantial  profit  to  those  beneficially  interested. 
The  objection  taken  is  that  the  executor  and  trustee  cannot  make 
title  without  having  at  least  one  of  the  beneficiaries  join  in  the  sale  to 
evidence  his  concurrence.  This  objection  is  based  upon  the 
decision  of  Peaiison,  J.,  in  In  re  Patten  and  Guardians  of  Edmonton 
Union  (1883),  52  L.J.N.S.  Ch.  787.  There  the  facts  were  precisely 
similar,  and  the  executors  were  even  more  fortunate  than  the 
trustees  here^  for  they  sold  the  property  at  six  times  the  initial 
cost.  Pearson,  J.,  pointed  out  that  there  was  no  reason  why  the 
trustees  should  not  do  what  all  along  had  been  their  duty  to  do,  to 
sell  the  land  and  replace  the  money.  He  added:  ''At  the  same  time 
I  agree  that  it  would  be  proper  to  take  the  concurrence  of  one  of  the 
cestuis  que  trust,  because  if  all  of  them  had  elected  to  take  their 
shares  of  the  land  after  it  had  been  purchased,  as  land,  they  would 
have  been  entitled  to  do  so;  but  if  one  of  them  objected  to  take  the 
land  and  required  that  it  should  be  resold,  then  the  others  could 
not  compel  him  to  take  his  third  of  the  land  as  representing  a 
third  of  the  money.'' 

Since  that  decision  the  question  has  been  twice  considered, 
first  by  Cozens-Hardy,  J.,  in  Power  v.  Banks,  [1901]  2  Ch.  487,  at 
p.  496.  He  first  alludes  to  the  law  as  laid  down  in  the  leading  case 
of  Murray  v.  PinkeU  (1846),  12  CI.  &  F.  764,  which  establishes 
that  whCTe  the  trustees  in  breach  of  trust  purchase  property  the 
cestui  que  trust  may  either  elect  to  claim  a  lien  for  the  amount  of 
the  trust  funds  improperly  used  or  may  treat  the  property  pur- 
chased as  being  his  own;  and  then  says:  ''I  am  not  aware  of  any 
authority  which  shews  that,  before  proceedings  taken  to  assert  the 
lien,  the  trustee  cannot  realise  the  property  by  means  of  an  honest 
sale."  He  alsp  says:  ''I  think  the  trustee  can  make  a  good 
title  to  a  piu'chaser  with  notice,  provided  only  that  the  beneficiaries 
are  not  at  once  competent  and  desirous  to  take  the  land  in  specie." 
In  the  case  then  in  hand  there  was  no  one  who  could  elect  to  take 
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in  specie,  so  without  further  discussion  it  was  declared  that  a  good 
title  could  be  made. 

In  the  second  case,  determined  by  Swinfen  Eady,  J.,  In  re 
Jenkins  and  H.  E.  RandaU  &  Co.'s  Contract,  [1903]  2  Ch.  362,  the 
trustee  under  a  will  had  purchased  property  without  authority. 
The  persons  beneficially  entitled  were  two  infants,  who,  or  the 
survivor  of  whom,  took  the  property  when  they  should  attain 
twenty-one;  in  default  of  either  attaining  that  age,  the  property 
went  to  the  testator's  next  of  kin.  The  executor  having  died,  his 
executors  contracted  to  sell  the  house.  Objection  was  taken  to 
their  ability  to  convey.  The  learned  Judge  (p.  366)  was  ''(rf 
opinion  that  the  trustee  can  make  a  good  title  to  a  purchaser  with 
notice,  provided  only  that  all  the  beneficiaries  are  not  at  once 
competent  and  desirous  to  take  the  land  in  specie  .  .  .  H&9 
there  was  no  beneficiary  competent  or  desirous  to  take  the  land 
in  specie.''  He  then  points  out  that  the  trustee  is  simply  doing  his 
duty  by  turning  the  property  into  cash  so  as  to  replace  as  far  as 
may  be  the  trust  fund.  If  he  had  not  the  right  to  sell,  this  wouU 
prevent  his  ever  remedying  a  breach  of  trust  without  instituting 
a  suit  for  that  purpose;  and  he  held  that  a  good  title  could  be  made, 
and  that  the  purchaser  was  not  entitled  to  insist  that  any  person 
beneficially  entitled  to  an  interest  in  the  property  should  concur 
in  the  conveyance. 

In  view  of  these  decisions,  I  can  entertain  no  doubt  as  to  tiie 
right  of  the  trustee  to  convey,  but  I  think  that  the  purchaser  is 
entitled  to  evidence  shewing  that  at  the  date  of  the  sale  all  of  those 
beneficially  interested  have  not  elected  to  assert  a  lien  upon  the 
land,  nor  have  they  elected  to  take  the  land  in  specie.  This  can 
be  satisfactorily  and  conclusively  shewn,  either  by  establishing 
that  some  one  of  those  beneficially  interested  is  not  of  age,  and  so 
is  not  compet^t  to  elect,  or  by  having  one  of  the  beneficiaries 
joined  in  the  conveyance  for  the  purpose  of  expressing  his  assent 
thereto ;  but  I  am  not  prepared  to  hold  that  that  is  the  only  way  in 
which  it  can  be  established  that  no  election  has  been  made  by  the 
beneficiaries.  This  should  be  shewn  by  some  evidence  which  can 
be  placed  of  record. 

I  accept  as  an  accurate  summary  the  statement  in  Williams  on 
Vendor  and  Purchaser,  2nd  ed.,  p.  287,  that  in  the  circumstances 
the  trustee  "is  therefore  empowered  to  sell  the  land,  and  can  make 
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a  good  title  thereto  and  convey  the  same  without  the  concurrence 
of  the  beneficiaries,  notwithstanding  that  the  piurchaser  have 
notice  of  the  breach  of  trust;  unless  the  beneficiaries,  being  all 
9ui  juris,  have  elected  io  take  the  land  in  specie." 

No  formal  notice  of  motion  or  affidavit  is  produced  before  me 
on  this  motion,  and  I  think  some  such  material  ought  to  be  filed 
before  any  order  can  issue;  and  I  would  suggest  that,  if  it  is  not 
convenient  to  have  the  concurrence  of  one  of  the  beneficiaries 
evidenced  by  his  joining  in  the  deed,  it  may  be  desirable  that  the 
fact  that  no  election  has  been  made  should  be  established  by  an 
affidavit  filed  upon  this  motion,  and  in  that  event  an  appropriate 
declaration  may  be  made  upon  the  face  of  the  order  to  be  issued. 
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[IN  CHAMBERS.] 
Gordon  v.  See. 


1919 
Dec  20. 


Trial — Action  for  Criminal  Conversation — Allegation  of  AdttUery  and  Claim 
for  Damages — Judicature  Act,  sec.  63 — Entry  for  Trial  at  Nonrjury  Sittings 
— Waiver — Rule  S98 — Transfer  to  Non-jury  List. 

The  action  was  for  damages,  the  plaintifT  alleging  adulterv  of  the  defendant 
with  the  idaintifT's  wife.  The  plaintifT  set  the  action  down  for  trial  at  a 
non-jury  sittings: — 

Hddy  that  the  action  was  one  for  criminal  conversation  within  the  meaning 
of  sec.  53  of  the  Judicature  Act,  R.S.O.  1914,  ch.  56^  and  ''shall  be  tried  by 
a  jury  unless  the  parties  in  person  or  by  their  sohcitors  or  counsel  waive 
such  trial." 

The  entry  of  an  action  on  the  non-jury  list  is  not  necessarily  a  final  waiver  or 
election;  for,  by  the  Rules  of  Court  (see  Rule  398),  the  Judge  at  the  trial 
may  try  any  case  with  a  jtqpy,  notwithstanding  its  appearance  on  the  non- 
jury list. 

Section  53  requires  a  trial  by  jury,  unless,  on  the  case  being  called,  the  parties, 
or  their  solicitors  or  counsel,  waive  this  statutory  right,  or  unless  some  very 
dear  and  definite  fact  of  waiver,  equivalent  to  a  aeliberate  prior  consent, 
is  established. 

On  the  application  of  the  plaintiff,  the  action  was  transferred  to  the  jury  list. 

Motion  by  the  plaintiff  for  an  order. or  direction  that  this 
action,  in  the  Supreme  Court  of  Ontario,  be  transferred  from  the 
list  of  cases  for  trial  at  a  Toronto  non-jury  sittings,  for  which  it 
was  entered,  to  the  list  of  cases  for  trial  at  a  Toronto  jury  sittings. 

The  motion  was  heard  by  HoDoms,  J  A.,  in  Chambers. 
G.  HamtUon,  for  the  plaintiff. 
W.  LawTj  for  the  defendant. 
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December  20.  Hodqins,  J.A. : — ^Motion  to  transfer  this  action 
from  the  non-jury  list,  where  it  was  entered,  to  the  jury  list. 
The  groimd  urged  is  that  the  cause  of  action  is  criminal  conversa- 
tion, and  that  under  the  Judicature  Act,  R^.O.  1914,  ch.  56, 
sec.  53*,  this  issue  must  be  tried  by  a  jury. 

It  is  contended  by  the  defendant  that  the  allegation  of  adultery 
and  the  claim  for  damages  therefor  do  not  make  the  action  one 
for  criminal  conversation,  but  that,  if  they  do,  then  entry  for  trial 
on  the  non-jury  list  is  a  waiver  within  the  concluding  words  of  the 
section.  To  this  the  plaintiff  replies  that  the  action  waa  entered 
on  the  present  list  by  inadvertence. 

I  think  the  action  is  one  for  criminal  conversation  within 
the  meaning  of  the  enactment:  Pollock  on  Torts,  10th  ed.,  p.  238. 
See  also  Bannister  v.  Thompson  (1913-14),  29  O.L.R.  562,  15 
D.L.R.  733,  32  O.L.R.  34,  20  D.L.R.  512. 

As  to  the  other  point,  the  words  of  the  Act  are,  "unless  the 
parties  in  person  or  by  their  solicitors  or  counsel  waive  such 
trial."     , 

It  is  to  be  observed  that  the  waiver  must  be  of  the  trial  by 
jury.  The  entry  of  an  action  on  the  non-jury  list  is  not  necessarily 
a  final  waiver  or  election,  owing  to  the  provisions  of  our  Rules. 
Under  them  the  Judge  at  the  trial  may  try  any  case  with  a  jury, 
notwithstanding  its  appearance  on  the  non-jury  list.f  I  would, 
however,  read  sec.  53  as  requiring  a  trial  by  jury,  unless,  on  the 
case  being  called,  the  parties,  or  their  solicitors  or  counsel,  waive 
this  statutory  right,  or  unless  some  very  clear  and  definite  fact  of 
waiver,  equivalent  to  a  deliberate  prior  consent,  is  established. 

The  convenience  and  safety  of  ha\ing  the  assistance  of  a 
jury  in  the  cases  mentioned  in  the  section  are  obvious,  and  mere 
mistake  should  not  avail  to  defeat  the  provisions:  cf.  Adair  v. 
Wade  (1885),  9  O.R.  15. 

I  therefore  transfer  the  case  to  the  jury  list,  to  be  heard  at 
the  next  sittings.  The  plaintiff  must  pay  the  costs  of  the  motion 
in  any  event,  and  the  additional  fee  for  entry. 

I  make  this  as  a  Chambers  order,  so  that  the  defendant  may 
take  advantage  of  Rule  507  if  he  so  desires. 

*53.  Actions  of  libel,  slander,  criminal  conversation,  seduction,  maliciouB 
arrest,  malicious  prosecution  and  false  imprisonment  shall  be  tried  by  a  jury 
unless  the  parties  in  person  or  by  their  solicitors  or  counsel  waive  such  triaL 

tSee  Rule  398. 
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[RIDDELL,  J.l  1919 

Dec.  22. 
Rb  Langdon. 

Trusts  and  Trustees — Money  Held  by  Solicitors  in  Trust  for  Creditors  of  Insolvent 
Trader — Application  upon  Originating  Notice  for  Interpretation  of  Trust 
and  Directions  as  to  Distribution  of  Money--Oral  Trust — Non-existence 
of  Instrument  to  be  Construed — Rides  2SS,  600,  604- 

L.,  a  person  carrying  on  a  busineasi  became  involved  in  debt.  A  judgment 
bad  been  recovered  against  him  in  an  action,  and  other  actions  were  pro- 
'oeedingj  when  an  arrangement  was  made.  L.  obtained  a  purchaser  for 
his  business,  and  it  was  agreed  that  the  purchase-mone^  should  be  paid 
over  to  a  una  of  solicitors  acting  for  cr^itors  of  L.  ''m  trust"  for  the 
creditors  named  in  a  list  verified  by  a  statutory  declaration  made  by  L. 
There  was  no  agreement  in  writing.  The  solimtors  received  the  purchase- 
money.  In  fact  there  were  many  other  creditors  of  L.  not  named  in  the 
list,  although  the  solicitors  were  ignorant  of  it.  L.  made  an  assignment 
for  the  benefit  of  creditors,  in  the  usual  form;  the  moneys  in  the  hands  of 
the  solicitors  were  claimed  by  the  assignee,  and  adversely  by  the  creditors 
named  in  the  list.  The  sohdtors  made  a  motion  to  the  Court  for  the 
interpretation  of  the  trusts  on  which  they  held  the  money  and  for  directions 
as  to  the  disposition  to  be  made  of  it: — 

Hdd,  that  the  trust  waa  wholly  oral — ^there  was  no  "deed,  will  or  other 
instrument''  to  construe — and  so  the  application  did  not  oome  within 
Rule  600  or  Rule  604,  nor  could  an  issue  be  directed  under  Rule  233;  it  was 
wholly  unwarranted,  and  should  be  dismissed  with  costs. 

An  application,  upon  originating  notice,  by  a  firm  of  solicitors, 
having  in  their  hands  a  sum  of  money,  for  an  order  declaring  the 
trusts  upon  which  they  held  the  money  and  directing  what  dis- 
position should  be  made  of  it. 

December  13.  The  motion  was  heard  by  Riddell,  J.,  in  the 
Weekly  Court,  Ottawa. 

G.  D.  KeUey,  for  the  solicitors. 

A.  C.  Craig y  for  Langdon. 

T.  A.  Beamentf  for  the  assignee  of  Langdon. 

December  22.  Riddbll,  J.: — One  L.  was  carrying  on  a 
restaurant  business  in  Ottawa,  and  became  involved  in  debt; 
F.,  one  of  his  creditors,  sued,  and  in  September,  1919,  obtained 
judgment  for  a  considerable  sum;  after  action  brought,  F.,  with 
another  large  creditor,  B.,  of  L.'s,  interviewed  L.,  and  B.  informed 
L.  that  he  would  have  a  seizure  made  by  the  sheriff  unless  a 
substantial  payment  should  be  made  on  account.  L.  requested 
that  no  seizure  should  be  made,  as  he  had  made  a  sale  of  his  busi- 
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He 
Langdon. 


nees,  and  he  would  divide  the  proceeds  amongst  his  creditois — 
the  two  creditors  thereupon  agreed  to  allow  the  sale  to  go  through 
without  interference  from  them. 

The  firm  of  solicitors,  the  applicants  herein,  were  acting  for 
creditors  to  a  large  amount;  they  issued  three  specially  endorsed 
writs  and  were  proceeding  in  the  actions  when  an  arrangement 
was  made.  L.  had  been  endeavouring  to  sell  his  business,  and . 
finally  obtained  a  purchaser.  The  solicitor  for  the  purchase 
considered  that  the  Ontario  Bulk  Sales  Act,  1»17,  7  Geo.  V.  ch.  33, 
applied,  and  the  applicants  pressed  the  point,  and  in  the  intetjest 
of  their  clients  insisted  jbhat  no  sale  should  be  made  unless  the 
provisions  of  the  Act  were  complied  with.  L.  made  a  statutory 
declaration  with  what  he  considered  a  true  and  correct  account  of 
the  names,  etc.,  of  his  creditors,  etc.,  and  it  was  agreed  by  the 
solicitors  acting  for  the  purchaser  and  the  applicants  that  the 
purchase-money  should  be  paid  over  to  the  applicants  ''in  trust 
for  the  said  creditors."  There  is  no  ^.greement  in  writing.  The 
applicants  received  $2,752.09  as  the  pm-chas^-money;  they 
obtained  waivers  of  more  than  60  per  cent,  of  the  creditors  named 
by  L.,  both  in  value  and  in  number. 

In  fact  there  were  many  other  creditors  of  L.  not  named  by  him, 
although  the  solicitors  were  ignorant  of  it. 

Some  of  these  saw  L.,  and  in  the  result  L.  made  an  assignment 
for  the  benefit  of  creditors,  in  the  usual  form;  the  assignee  has 
made  a  demand  upon  the  applicants  for  the  purehase-money;  the 
creditors  named  in  L.'s  declaration  claim  that  the  money  is  held 
in  trust  for  them  only,  and  demand  its  division  accordingly. 

The  applicants  moved  in  Weekly  Court  at  Ottawa  "for  an 
order  as  to  the  interpretation  of  the  trusts  on  which  the  said 
Bolidtors  hold  the  sum  of  money  received  by  them  from  liie 
proceeds  of  a  sale  of  the  restaurant  in  the  city  of  Ottawa  owned  by 
one  L.  and  for  an  order  as  to  the  disposition  to  be  made  of  the  said 
moneys,  and  for  certain  further  and  other  directions  as  counsdi 
may  be  advised." 

The  present  case  does  not  come  within  Rule  604* — ^there  is  no 
"deed,  will  or  other  instrument"  to  be  construed;     nor  does 

*604.  Where  the  rights  of  any  person  depend  ui>on  the  oonstruoiion  of  any 
deed,  will  or  other  instrument,  he  may  apply  by  originating  notice,  upon  notice 
to  all  persons  concerned,  to  have  his  rights  declared  and  determined. 
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Rule  600'*'  apply — ^that  also  is  only  for  trustees  under  a  will,  a 
deed,  or  an  instrument.  The  fact  that  the  declaration  of  L.  and 
the  list  of  his  creditors  are  in  writing  is  nihU  ad  rem — ^the  trust  is 
wholly  oral. 

It  was  urged  that  an  issue  might  be  directed  under  Rule  233t — 
but  the  power  to  direct  the  trial  of  an  issue  given  by  that  Rule  is  to 
be  exercised  only  where  the  motion  is  itself  for  something  the  Court 
has  power  to  grant,  not  a  wholly  unauthorised  motion. 

This  application  is  wholly  unwarranted  and  without  precedent, 
and  it  must  be  dismissed  with  costs. 

I  have  had  the  opportunity  of  consulting  a  number  of  my 
brethren,  and  they  all  agree  with  me  in  this  disposition  of  the 
motion. 


RiddsU.!. 
1919 
Rb 

LANCa>ON. 


*600.  The  executors  or  administratons  of  a  deceased  person  or  any  of 
them,  and  the  trustees  under  any  deed  or  instrument  or  any  of  them,  or  any 
person  claiming  to  be  interested  in  the  relief  sought  as  creditor,  devisee, 
legatee,  next^-kin  or  beir-at-law  of  a  deceased  person,  or  as  cestui  que  tru9t 
umier^the  trusts  of  any  deed  or  instrument,  or  as  claiming  by  assignment  ox 
otherwise  under  any  such  creditor  or  other  person  as  aforesaid,  may  apply 
by  x>riginating  notice  for  the  determinatioiv  without  an  administration  of 
the  estate  or  trust  of  any  of  the  following  questions  or  matters: — 

(a)  Any  question  affecting  the  rights  or  interests  of  the  person  claiming 
to  be  creditor,  devisee,  legatee,  next-of-kin  or  heir-at-law,  or  cestui  que  trust. 

(6)  The  ascertainment  of  any  class  of  creditors,  legatees,  devisees,  next- 
of-kin  or  others. 

•      •      •      « 

[g)  The  opinion,  advice  or  direction  of  a  Judge  pursuant  to  the  Trustee 
Act. 

(h)  The  determination  of  any  question  arising  in  the  administration 
of  the  estate  or  trust. 

t23d.  Upon  anv  motion  the  Court  shall  have  power  to  direct  the  trial 
of  an  issue  xxpou  oral  evidence  and  may  enlarge  the  motion  before  the  Judge 
at  the  trial  of  the  issue. 
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Re  Lynett. 

Jan.  2.  ^*^  ^  Land — Receipt  of  Rents  by  Husband  of  Deceased  Owner — Attempt  to 
Shew  Title  by  Possession — PetUion  by  Devisees  of  Htuband  under  Quieting 
Titles  Act — Evidence — Onus — Character  of  Husband's  Possession — Tenancy 
by  the  Curtesy^Devolution  of  Estates  Act,  R.S.O.  1887,  ch,  108— Rights 
of  Children — Protection  by  Father — Absentees. 

Eliza  H.  died  in  1890,  intestate,  leaving  a  husband,  four  dau^ters,  and  three 
sons.  At  the  time  of  her  death  she  was  the  registered  owner  of  a  parcel  of 
land  (house  and  lot),  which  was  rented.  No  one  was  authorised  by  law 
to  administer  her  estate.  Her  husband,  who  was  the  father  of  her  seven 
children,  received  the  rent  of  the  land  from  some  time  after  her  death  up  to 
the  time  of  his  death  in  1916.  By  his  will  he  devised  to  his  four  daughters 
"aU  my  interest  in  the  house  and  lot  .  .  .  of  which  I  have  been  in 
receipt  of  the  rents."  The  executor  of  this  will  and  the  four  devisees  filed 
a  petition  under  the  Quieting  Titles  Act,  R.S.O.-1914,  ch.  123,  for  a  decbua- 
tion  and  certificate  of  absolute  title  in  the  dau^ters.to  tiie  exclusion  of 
their  brothers,  who  were  absentees  and  were  not  served  with  the  petition, 
but  were  represented  by  the  Official  Guardian,  intervening  by  direction  of  the 
Court:—* 

Hdd,  that  the  onus  of  proving  satisfactorily  the  facts  necessary  to  entitle  the 
daughters  to  a  certificate  of  title  was  upon  them,  and  they  had  not  jnade 
out  a  case. 

That  conclusion  was  not  based^upon  the  ground  that  the  father  must  have 
been  or  should  now  be  taken  to  have  been  in  possession  as  tenant  by  the 
curtesy,  but  upon  the  ground  that  the  daughters  had  failed  to  give  such 
evidence  of  possession  as  would  confer  upon  them  as  devisees  of  their  father 
an  absolute  and  indefeasible  title. 

The  receipt  of  rent  by  the  father  might  have  been  as  executor  de  son  tort,  as 
tenant  by  the  curtesy,  or  as  to  one-third  of  it  as  if  his  own  under  the  pro- 
visions of  the  Devolution  of  Estates  Act,  R.S.O.  1887.  ch.  108,  and  as  to  the 
other  two-thirds  either  wrongfully  against  his  chilaren's  interests  or  dse 
rightfully  as  their  agent  protecting  tneir  shares  for  them.  The  evidence 
did  not  indicate  that  he  ever  had  or  intended  to  have  a  wrongful  possession 
against  his  children. 

Fry  and  Moora^y.  Speare  (1915-16),  34  O.L.R.  632,  36  O.L.R.  301,  distinguished. 

Petition  under  the  Quieting  Titles  Act,  R.S.O.  1914,  ch.  123. 

The  petitioners  were:  William  Lynett,  executor  of  the  will  of 
Patrick  Hanrahan,  deceased;  and  Mary  Hertel,  Teresa  Wells, 
Elizabeth  Williams,  and  Margaret  Malloy,  devisees  under  the 
same  will. 

The  petition  set  forth  that  the  petitioners  were  absolute  owners 
in  fee  simple  in  possession  of  a  parcel  of  land  in  the  town  of  Owen 
Sound;  that  there  was  no  charge  or  other  incumbrance  affecting 
the  petitioners'  title  to  the  land;  and  that  the  only  persons  having 
or  claiming  any  charge,  incumbrance,  estate,  right,  or  interest 
in  the  land  adverse  to  the  petitioners,  were:  James  H.  Hanrahan, 
Michael  Hanrahan,  and  Myles  H.  Hanrahan,  claiming  as  tenants 
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in  common  with  the  petitioning  devisees,  as  heirehat-law  of  Eliza        ^^^^ 
Hanrahan,  deceased.  Rs 

A  "statement  of  facts"  filed  by  the  petitioners  was  as  follows: — 

1.  Eli^a  Hanrahan,  in  whose  name  the  registered  title  to  the 
laiid  mentioned  in  the  petition  stood,  di^d  at  the  City  of  Chicago, 
in  the  State  of  Illinois,  on  the  6th  March,  1890,  intestate,  leaving 
her  surviving  Patrick  Hanrahan,  her  hui^and,  and  seven  children, 
namely,  Mary  Hertel,  Teresa  Wells,  Elizabeth  Williams,  Margaret 
Malloy,  James  H.  Hanrahan,  Michael  Hanrahan,  and  Myles  H. 
Hanrahan,  and  no  other  heirs-at-law. 

2.  Previous  to  the  death  of  Eliza  Hanrahan,  Patrick  Hanrahan 
resided  at  the  Town  of  Mount  Forest,  in  the  Province  of  Ontario, 
and  hiad  rented  the  land  mentioned  in  the  petition  to  Thomaa 
Davis.  In  March,  1890,  Patrick  Hanrahan  moved  to  Owen 
Sound  and  resided  there  until  his  death,  on  the  18th  August, 
1916. 

3.  Patrick  Hanrahan  waa  in  actual,  ccmstant,  visible,  and  un- 
equivocal possession  of  the  land,  receiving  the  rents  and  profits 
thereof,  to  the  exclusion  of  all  other  persons,  from  the  death  of  Eliza 
Hanrahan  until  his  own  death,  and  made  no  election  to  remain 
in  possession  as  tenant  by  the  curtesy.  Since  his  death,  the 
petitioners,  as  executor  of  and  devisees  under  the  will  of  Patrick 
Hanrahan,  had  been  in  receipt  of  the  rents  and  profits  arising  from 
the  land. 

4.  At  the  time  the  land  was  purchased  by  Elliza  Hanrahan, 
it  was  in  an  improved  state,  with  a  dwelling  thereon,  which 
still  remained,  and  the  value  of  the  land  with  improvements  was 
under  S3,000. 

5.  Of  the  persons  adverse  in  interest  to  the  petitioners,  James 
H.  Hanrahan  was  about  48  years  of  age;  he  left  Ontario  about 
1886;  his  last  address  known  to  the  petitioners  was  Duluth, 
Minnesota.  Michael  Hanrahan,  now  about  46  years  of  age, 
left  Ontario  about  1886;  his  last  address  known  to  the  petitioners 
was  Duluth,  Mizmesota.  Myles  H.  Hanrahan,  now  about  43 
years  of  age,  left  Ontario  about  1888;  his  last  address,  so  far  as 
known  to  the  petitioners,  was  Louisville,  Kentucky. 

No  evidence  was  offered  to  prove  the  fact  that  Patrick  Hanra- 
han had  made  no  election  to  take  by  the  curtesy. 

The  Inspector  of  Tities,  by  a  certificate  issued  on  the  29th 
May,  1919,  found.— 
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^^^^  1.  That  the  land  was  formerly  owned  in  fee  siinple  by  ESisa 

Rk         Hanrahan;  that  she  died  on  the  6th  March,  1890,  intestate  and 
^'      leaving  her  surviving  her  husband,  Patrick  Hanrahan,  and  the 
seven  children  above  mentioned. 

2.  That  thereupon  Patrick  Hanrahan  became  and  was  tenant 
by  the  curtesy  in  possession  of  the  land,  and  so  continued  until 
his  death,  which  took  phce  on  the  18th  August,  1916. 

3.  That  Patrick  Hanrahan,  by  his  last  will  and  testament, 
purported  to  devise  all  his  interest  in  the  land  to  his  four  daughters, 
the  petitioners  above  mentioned;  but,  being  oi;ily  a  tenant  by  the 
curtesy,  he  had  no  interest  to  devise. 

4.  That,  since  the  death  of  Patrick  Hanrahan,  the  four 
daughters  had  been  in  possession  of  the  land,  but  such  possession 
had  not  barred  the  rights  of  their  brothers,  James  H.  Hanrahan, 
Michael  Hanrahan,  and  Myles  H.  Hanrahan,  if  living,  or,  if  dead, 
of  their  representatives. 

5.  That  the  petitioner  William  Lynett  had  not  established 
any  title  whatever  to  the  land,  and  that  the  four  daughters, 
as  heiresses-at-law  of  their  mother,  Eliza  Hanrahan,  had  estab- 
lished a  title  only  to  an  undivided  one-seventh  part  each  as 
tenant  in  common  of  and  to  the  said  land. 

The  petitioners  appealed  from  the  certificate  of  the  Inspector 
of  Titles. 

June  11,  1919.  The  aiq>eal  was  heard  by  Falgonbridgb, 
C.J.K.B.,  in  the  Weekly  Court,  Toronto. 

H,  S.  WhiUj  for  the  appellants. 

E.  C.  CaUanachy  for  the  Official  Guardian  appointed  by  the 
Court  to  represent  the  three  Hanrahans,  who  could  not  be  found. 

August  7,  1919.  Falconbridoe,  C.J.K.B.: — ^The  matter  is 
quite  arguable,  and  I  am  by  no  means  free  from. doubt,  but  I 
think  that  the  view  taken  by  the  Inspector  of  Titles  is  the  correct 
one. 

Reference  to  Re  Murray  Canal  (1884),  6  O.R.  685;  Fry  and 
Moore  v.  Speare  (1915-16),  34  O.L.R.  632,  26  D.L.R.  796, 36  O.L.R, 
301,  30  D.L.R.  723. 

Appeal  dismissed — ^no  costs. 
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The  petitjonors  appealed  from  the  order  of  Falconbridqe,     ^pp-  ^^• 
C.J.K.B.  — 


December  10,  1919.  The  appeal  was  heard  by  Merei>ith, 
CJ.CP.,  RiDDELL,  Latchford,  and  Middleton,  JJ. 

H.  S.  WhiiCf  for  the  appellants,  contended  that,  under  sees. 
4  (3)  and  5  of  R.S.O.  1887,  ch.  108,  the  Devolution  of  Estates 
Act  in  force  at  the  time  of  his  wife's  death,  Patrick  Hanrahan, 
having  made  no  el^ection  to  take  as  a  tenant  by  the  curtesy  of  his 
deceased  wife's  land,  was  in  as  tenant  in  common  with  his  children, 
as  against  all  of  whom  he  had  at  the  time  of  his  death  acquired  a 
title  by  possession  which  he  had  devised  to  the  petitioners.  There 
was  no  presumption  in  this  case  that  Patrick  acted  as  a  mere 
bailiff  for  his  children:  Fry  and  Moore  v.  Speare,  34  O.L.R.  632, 
26  D.L.R.  796,  36  O.L.R.  301,  30  D.L.R.  723;  In  re  Maguire  and 
M'CleOand'e  Contract,  [1907]  1  I.R.  393,  at  p.  399.  The  pre- 
sumption should  be  that  the  husband  went  in  and  took  possession 
under  the  Devolution  of  Estates  Act.  'Re  Murray  Canal,  6 
O.R.  685,  was  decided  before  the  Act  of  1887. 

E.  C,  Cattanach,  for  the  Official  Guardian,  relied  upon  Re 
Murray  Canal,  aupra,  to  shew  that  the  husband  was  a  mere 
bailiff,  for  the  presumption  should  be,  where  there  is  no  evidence 
to  the  contrary,  that  the  husband  has  elected  to  take  as  tenant 
by  the  curtesy,  and  that  his  possession  is  a  rightful  possession  rather 
than  wrongful. 

White,  in  reply,  referred  to  the  revised  Devolution  of  Estates 
Act,  10  Edw.  VII.  ch.  56,  sec.  29,  R.S.O.  1914,  ch.  119,  sec.  29,  as 
shewing  the  development  of  the  Devolution  of  Estates  Act  with 
regard  to  the  tenant  by  the  curtesy. 

January  2,  1920.  The  judgment  of  the  Court  was  read  by 
Meredith,  CJ.CP. : — ^The  real  purpose  of  the  appUcants  in  this 
quieting  title  proceeding  is  to  bar  irrevocably  all  claims. that  the 
brothers  of  the  female  applicants,  or  any  heirs  of  such  brothers, 
could  ever  make  to  any  estate  or  interest  in  the  land  in  question. 

The  land  was  owned  by  the  mother  of  the  brothers  and  sisters, 
in  her  lifetime,  and  at  the  time  of  her  death:  and  she  was  living  in 
Chicago  for  some  time  before  and  at  the  time  of  her  death:  but 
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App.  Div.  ^^  ^  j^^  made  clear  how  or  to  whom  the  rent  of  the  land  was  paid 

'  then. 

Ltmtt  ^^^  ^  ^^  ^  ^^^  ^^  intestate:  and  no  one  seems  to  have  ever 

-7-  been  authorised  by  law  to  administer  her  estate:  but  her  husband, 

Mendith, 

cj.cjp.  who  was  the  father  of  the  brothers  ahd  sisters,  is  proved  to  have 
been  in  receipt  of  the  rent  from  some  time  after  her  deatb  up 
to  the  time  of  his  death.  She  died  in  the  year  1890;  and  he  in  the 
year  1916. 

Such  receipt  of  rent  by  him  might  have  been:  as  executor 
de  son  tori  ot  her  estate:  or  rightfully  as  tenant  by  the  curtesy 
of  her  land:  or  as  to  one-third  of  it  as  if  his  own  imder  the  provisions 
of  the  Devolution  of  Estates  Act  then  in  force,  and  as  to  the 
other  two-thirds  wrongfully—rin  violation  of  his  own  and  his 
dead  wife's  children's  rights  and  interests:  or  else  as  to  their 
shares  rightfully  as  their  agent  protecting  them  for  them. 

Under  such  Devolution  of  Estates  Act,  the  father  would  take 
one-third  of  the  deceased's  estate  absolutely  unless  he  elected, 
within  six  months  after  his  wife's  death,  to  take  as  tenant  by  the 
curtesy,  such  election  being  made  in  the  manner  provided  for  in 
the  Act:  but  it  must  be  remembered  that  the  Act  did  not  prevent 
his  so  taking  without  such  an  election  if  he  chose  to  and  none  of 
the  other  persons  interested  in  the  land  objected;  if  tiie  election 
be  made  as  provided  for  in  the  Act,  he  takes  nptwithstanding 
objection:  and  it  must  be  remembered  too  that,  under  the  Act, 
the  whole  estate  of  the  deceased  devolved  upon  and  became 
vested  in  the  deceased's  legal  personal  representative,  not  the 
husband  and  children. 

There  has  been  so  far  really  no  evidence  given  of  the  actual 
character  or  purpose  of  the  husband's  receipt  of  the  rents:  nor 
is  there  really  any  evidence  of  the  time  when  the  first  rent  was 
paid  to  him.  A  tenant  for  17  years  gave  evidence  of  continuous 
payment  by  him;  but  he  seems  to  have  become  a  tenant  after 
the  mother's  death.  All  of  the  four  sisters  have  made  affidavits 
regarding  matters  not  material,  but  one  only  has  said  anything 
upon  the  subject  on  which  the  rights  of  the  parties  depend;  though 
all  of  them  must  be  able  to  give  some  evidence,  even  if  only  nega- 
tive, upon  it:  and  I  can  have  no  manner  of  doubt  that,  if  any 
reasonable  means  be  taken  to  disclose  or  discover  the  father's 
intentions  or  purposes,  the  rights  of  the   children  can  be  made 
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plain.    Such  evidence  as  has  been  given  by  the  one  sister  is  vague     ^^^'  ^^* 

and  quite  insufficient  for  ordinary  purposes  of  litigation,  not  to        

speak  of  as  a  foundation  for  a  court's  certificate  of  absolute  and      j  ^^ 
indefeasible  title.  

Then,  though  each  of  the  five  applicants  has  sworn  that  two  cj.c.p.' 
of  the  brothers  live  in  Duluth  and  the  other  in  Louisville,  no 
effort  seems  to  have  been  made  to  serve  any  of  them  with  notice 
of  these  proceedings.  An  advertisement  giving  notice  of  them 
was  published  in  a  newspaper  at  each  of  those  places — a  commonly 
ineffectual  proceeding;  and  one  of  the  sisters  has  sworn  that  she 
has  not  heard  from  them  for  many  years;  but  that  is  very  far  from 
being  sufficient  to  warrant  giving  pffect  behind  their  backs  to  the 
real  purpose  of  these  proceedings,  even  regardless  of  the  fact  that 
the  other  sisters,  though  each  has  made  an  affidavit,  have  said 
nothing  on  the  subject. 

It  is  true  that  upon  this  appeal  counsel  for  the  Official  Guardian 
appeared  for  the  absent  brothers — apparently  having  been  inform- 
ally, at  some  stage  of  the  proceedings  before  the  learned  Judge 
whose  refusal  of  a  certificate  of  title  is  the  subject  of  this  appeal, 
requested  by  him  to  do  so:  but  without  having  been  in  communi- 
cation with  any  of  them,  and  without  being  able  to  throw  any 
light  upon  the  questicMi  of  fact  upon  which  the  rights  of  the  parties 
depend. 

The  appellants'  case  is  therefore  still,  substantially,  entirely 
an  ex  parte  one,  and  so  one  in  which  the  onus  is  upon  them  of 
proving  satisfactorily  the  facts  necessary  to  entitle  them  to  a 
certificate  of  title  such  as  I  have  mentioned. 

The  learned  and  experienced  Inspector  of  Titles  seems  to  have 
been  of  opinion  that,  in  the  absence  of  any  direct  evidence,  and 
with  very  little  circumstantial  evidence,  upon  the  real  question 
on  which  the  rights  of  the  parties  depend,  he  should  consider 
the  father's  possession  a  rightful  rather  than  a  wrongful  one — a 
wrong  to  his  own  children — and  so  attributed  it  to  a  tenancy  by 
the  curtesy,  under  which  the  father  was  entitled  to  the  whole 
of  the  rents,  just  as  he  received  them,  during  his  life:  and  the 
learned  Judge,  who  had  to  consider  whether  the  applicants  were 
entitled  to  the  certificate  of  title,  with  some  hesitation  agreed 
with  the  Inspector  that  they  were  not:  and  this  appeal  is  an  appeal 
against  his  refusal  of  the  certificate. 

39 — 46  O.L.R. 
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^^ft^^'  I  ^T^  quite  in  accord  with  the  learned  Judge  in  his  conclusion 

that  the  applicants  have  not  made  out  a  case  entitling  them 

LimTT       ^  *^®  certificate  which  they  seek;  but  my  conclusion  is  not  based 

upon  the  ground  that  the  father  must  or  should  be  now  taken 

cJ.c.p/      to  have  been  in  possession  as  tenant  by  the  curtesy;  it  is  upon 

the  ground  that  the  applicants  have  quite  failed  so  far  to  give 
such  evidence  of  possession  as  confers  upon  them  as  devisees  of 
their  father  an  absolute  and  indefeasible  title. 

The  appellants'  attempt  to  confine  attention  to  the  provisions 
of  the  Devplution  of  Estates  Act  only,  cannot  succeed:  the  case 
involves  other  questions  quite  as  important  if  not  more  so.  But, 
if  so  confined,  the  appellants  shpuld  not  have  a  certificate  without 
additional  evidence:  the  Act  did  not  give  the  father  a  right  to 
possession  upon  his  wife's  death:  under  it  he  might  have  obtained 
at  once  possession  of  the  whole  land  as  tenant  by  the  curtesy; 
and  even  aft«r  the  six  months  it  did  not  preclude  him  from  so 
remaining  in  possession,  no  one,  having  a  right  to  object,  objecting. 

He  may  have  been  in  possession  in  any  of  the  ways  I  have 
mentioned:  and  the  fact  that  in  his  will  he  did  not  devise  the  land 
to  his  daughters,  but  devised  to  them  only  ''all  my  interest  in  the 
house  and  lot  .  .  .  of  which  I  have  been  in  receipt  of  the 
rents,"  goes  a  long  way,  in  my  miud,  to  shew  that  he  never  had, 
or  intended  to  have,  a  wrongful  possession  against  his  own  and 
his  dead  wife's  children — daughters  and  sons.  There  is  nothing 
in  the  evidence  to  indicate  that  he  was  not  a  father  who  would 
deem  it  his  highest  duty  to  protect  their  interests. 

The  case  of  the  McNab  children,  Fry  and  Moore  v.  Speared 
34  O.L.R.  632,  26  D.L.R.  796,  and,  in  appeal,  36  O.L.R.  301, 
30  D.L.R.  723,  was  a  case  very  different  from  this;  for,  though  it 
was  there  said  that  parents  do  not  ordinarily  take  imdue  advantage 
of  their  children,  it  was  found  that  every  act,  circumstance,  and 
word  indicated  complete  exclusion  of  all  the  step-children  from  any 
part  or  lot  in  the  possession  or  control  of  the  land,  and  from  any 
benefit  from  the  rent  and  profits  of  it.  Here  there  is  no  evidence 
of  the  father  ha\ing  or  desiring  to  have  any  more  out  of  the  land 
than  he  lawfully  had  in  it  as  a  surviving  husband. 

The  appeal  should,  in  my  opioion,  te  dismissed:  but  the  case 
should  go  back  to  the  Referee,  if  the  appellants  desire  it,  so  that 
they  may  give  further  evidence,  which  should  include  evidence 
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regarding  the  brothers,  or  their  heirs,  whose  rights,  if  any,  should 
not  be  bound  behind  their  backs  in  such  a  doubtful  case  as  this, 
and  when,  as  I  have  no  doubt,  some  of  them  can  easily  be  found. 

Appeal  dismissed. 


App.  Div. 
1920 

Ltnbtt. 

MeradHb. 
CJ.CP. 


[APPELLATE  DIVISION.] 

Godfrey  v.  Cooper. 

Hart  v.  Cooper. 

Warburton  v.  Cooper. 


1920 
Jan.  2. 


Neglwence — Collision  of  AtUomobHea  upon  Highway — Right  of  Way — Highway 
Travel  Act,  R.S,0,  1914,  ch.  £06,  sec.  S  (S)  (7  Geo.  V.  ch.  48,  sec.  B)-^ 
Contributory  Negligence — Excessive  Speed — Injury  to  Passengers  in 
"Jitney" — Unlicensed  Driver — Trespasser  or  OuUaw  upon  Highway — 
Motor  Vehicles  Act,  RJS.O.  1914,  oh.  207,  sees.  9,  4,  ^  U),  H— Cause  of 
Action — Identification  of  Passengers  with  Drioer — Proximate  Cause  of 
Collision — Findings  of  Trial  Judge. 

The  plaintiffs  were  passengers  in  a  "  jitney ''  (a  motor-car  carrying  passengers 
for  hire),  driven  by  F.,  and  owned  by  his  wife.  F.  was  not  hcensed  to  dnve 
a  car  for  hire,  as  required  by  the  Motor  Vehicles  Act,  R.S.O.  1914,  ch.  207, 
sec.  4.  The  car  was  going  west  along  a  city  street;  the  defendant's  car, 
going  north  upon  an  instersecting  street,  ran  into  F.'s  car,  and  the  plaintiffs 
were  injured.  They  brought  these  actions  to  recover  damages  for  their 
injuries.  The  trial  Judge  found  that  the  defendant  was  negligent  in  fuling 
to  give  F.  the  right  of  way:  that  F.  was  negligent  in  driving  at  an  excessive 
and  unlawful  rate  of  speed  when  approaching  and  crossing  an  intersecting 
highway;  and  that  the  negligence  of  each  contributed  to  the  collision; 
judgment  was  given  for  the  plaintiffs,  upon  the  ground  that  they  were  not 
so  identified  with  F.  as  to  be  answerable  for  his  contributory  negligence: — 

Held  (Meredith,  C.J.C.P.,  dissenting),  that  the  judgment  was  right  and 
should  be  affirmed. 

Per  Rn>DELL,  J. : — ^Assuming  that  the  car  driven  by  F.  was  wrongfully  upon 
the  highway,  the  defendant,  lawfully  travelling  upon  the  highway,  still 
owed'aduty  toone  unlawfully  travelling  thereon — ^he  must  not  be  ne^gent; 
and  the  negligence  of  F.  did  not  prevent  his  innocent  passengers  from 

•  recovering  from  the  defendant. 

Per  Latchpord  and  MroDLETON,  JJ.: — ^A  mere  failure  to  obtain  a  license 
does  not  deprive  the  driver  of  any  right  of  action  he  would  otherwise  have 

X'nst  any  person  who  injures  him  by  negligence;  nor  can  a  defendant 
upon  any  breach  of  the  provisions  of  the  statute,  unless  he  can  shew 
that  the  breach  was  the  proximate  cause  of  the  accident;  nor  can  any  such 
defence  av£ul  against  a  passenger  in  the  car — he  is  not  so  identified  with  the 
driver  as  to  be  disentitled  by  the  fault  of  the  driver  to  recover. 

The  Motor  Vehicles  Act,  R.S.O.  1914,  ch.  207,  sees.  3,  4,  6  (1),  and  24,  con- 
sidered. 

The  majority  of  the  Court  repudiated  the  Massachusetts  doctrine  that  the 
unregistered  automobile  is  an  outlaw  and  its  operation  upon  the  highway 
deemed  to  be  unlawful  in  every  feature  and  aspect  of  it. 

Review  of  the  authorities. 

Sercombe  v.  Township  of  Vaughan  (1919),  45  O.L.R.  142,  distinguished. 

MiOs  V.  Armstrong,  The  Bernina  (1888),  13  App.  Cas.  1,  followed. 
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1920  Per  Meredith,  C.J.C.P.: — ^F.,  the  driver  of  the  car  in  which  the  plaintiffs 

were  when  injured,  had  not,  under  sec.  3  (3)  of  the  Highway  Travel  Act, 

Godfrey  R.S.O.  1914,  ch.  206  (7  Geo.  V.  ch.  48,  sec.  2),  the  right  of  way  over  the 

9.  defendant:  he  was  not  lawfully  upon  the  highway  at  all,  for  he  was  driving 

Cooper.  a  motor  vehicle  for  hire  upon  a  highway  without  being  licensed  to  do  so, 

in  violation  of  the  provisions  of  sec.  4  of  the  Motor  Vehicles  Act;  and,  not 

Hart  having  a  right  to  be  there,  he  could  not  have  a  right  of  way  over  others 

9.  lawfully  there.    And,  if  he  had  not  the  right  of  way,  the  accident  was 

Cooper.  altogether  the  result  of  his  mistake.     If  there  was  any  negligence  on  the 

part  of  either  F.  or  the  defendant  in  driving  too  fast,  that  n^ligence  neither 

Warburton       caused  nor  contributed  to  the  collision.    High  speed  may,  in  some  cir- 

V.  cumstances,  be  a  factor  of  safety.     The  real  and  sole  cause  of  the  plaintiffs' 

Cooper.  injurv  was  the  insistence  of  F.  upon  a  right 'of  way  to  which  he  was  not 

entitled;  and  so  the  plaintiffs  had  no  cause  of  action  against  the  defendant. 

And,  if  that  were  not  so,  the  action  should  be  dismissed  upon  a  broader 

ground.     F.  was  unlawfully  driving  upon  the  hi(diway :  that  unlawful  state 

of  affairs  was  caused  bv  the  plaintiffs,  who  hired  F.  and  were  to  pay  him  for 

so  driving;  if  they  had  not  done  so,  he  would  have  been  lawfully  upon  the 

highway,  and  would  have  had  the  right  of  wav;  it  was  their  presence  in 

his  car,  as  paying  passengers,  that  alone  made  the  journey  unlawful. 

Appeals  by  the  defendant  in  three  actions  in  the  County 
Court  of  the  County  of  York  from  the  judgment  of  Denton,  Jun. 
Co.  C.J.,  in  favour  of  the  plaintiffs. 

The  three  plaintiffs  were  passengers  in  an  automobile  driven 
by  one  Flemming.  Flemming  was  driving  west  along  a  highway, 
Dimdas  street,  in  the  city  of  Toronto;  the  defendant  was  driving 
an  automobile  north  on  an  intersecting  highway,  Hamilton  street; 
Flemming  had  the  right  of  way;  the  defendant  ran  into  Flemming's 
car,  striking  it  on  the  hub  of  one  of  its  rear  wheels.  The  plaintiffs 
were  injured,  and  brought  these  actions  to  recover  damages  for 
their  injuries. 

The  car  driven  by  Flemming  was  owned  by  his  wife.  The  three 
plaintiffs,  the  passengers,  were  being  carried  for  hire.  Flemming 
had  no  license. 

The  trial  Judge  found  the  defendant  negligent  in  failing  to  give 
Flemming  the  right  of  way  and  in  driving  negligently  without 
keeping  a  proper  look-out  for  vehicles  ahead  and  to  the  right. 
He  found  Flemming  negligent  in  driving  at  an  excessive  and  unlaw- 
ful rate  of  speed  when  approaching  and  crossing  Hamilton  street. 

Upon  these  findings,  an  action  by  Flemming  and  by  his  wife, 
the  owner  of  the  automobile  driven  by  Flemming,  was  dismissed; 
but  judgment  was  given  for  each  of  the  three  above-named  plain- 
tiffs, upon  the  ground  that  they  were  not  so  identified  with  Flem- 
ming as  to  be  answerable  for  his  contributory  negligence. 
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December  11,  1919.    The  appeals  were  heard  by  Meredith,     -^pp*  ^^* 

1919 
C.J.C.P.,  RiDDELL,  Latch!pord,  and  Middleton,  JJ.  

0.  H.  King,  for  the  appellant,  contended  that  the  plaintiffB      Godfrey 
and  their  car  were  unlawfully  on  the  highway:  Motor  Vehicles      Cooper. 
Act,  R.S.O.  1914,  ch.  207,  sec.  4,  and  sec.  18a.,  added  by  the        hart 
amending  Act  9  Geo.  V.  ch.  57,  sec.  4.    The  plaintiffs  could  not      ^  ^' 
maintain  an  action  for  negligence,  for  they  had  no  right  upon  the 
highway  at  all:    Serc(mbe  v.  Township  of  Vaughan  (1919),  46   ^^R^^Rton 
O.L.R.  142,  46  D.L.R.  131.    The  plaintiffs  were  trespassers  upon      Cooper. 
the  highway,  they  were  identified  with  the  driver,  being  in  fact  the 
cause  of  his  unlawful,  act,  and  his  negligence  was  theirs:   Roe  v. 
Township  of  WeUesley  (1918),  43  O.L.R.  214;  Walker  v.  Township 
ofSouthwold  (1919),  46  O.L.R.  265,  50  D.L.R.  176. 

D.  /.  Coffey  J  for  the  plaintiffs,  respondents,  contended  that  the 
motor-car  had  a  right  to  be  on  the  highway,  and  that  the  driver 
had  a  right  to  drive  it,  though  he  may  not  have  been  licensed  to 
.drive  it  for  hire.  The  respondents  could  not  be  made  responsible 
for  the  driver's  failure  to  procure  a  license.  That  could  not  be  ttie 
meaning  of  the  statute  as  amended:  if  it  were,  any  person  taking 
passage  in  a  '*  jitney",  during  a  carnstrike,  must  be  satisfied,  before 
entering  the  car,  that  the  driver  is  licensed. 

January  2,  1920.  Riddell,  J. : — The  facts,  in  these  cases  as 
found  by  the  learned  County  Court  Judge  I  accept.  The  plaintiffs 
were  riding  in  a  '* jitney,"  driven  by  one  Flemming,  when  there 
was  a  collision  between  their  ** jitney"  and  another  automobile 
driven  by  the  defendant.  Both  the  defendant  and  Flemming  were 
negligent,  and  the  negligence  of  each  contributed  to  the  accident. 
Flemming  was  not  the  owner  of  the  jitney,  and  he  had  no  license 
as  r^Bquired  by  our  statute. 

Under  these  circumstances,  the  learned  County  Court  Judge 
dismissed  the  action  of  Flemming,  and  gave  judgment  for  these 
three  plaintiffs — the  defendant  appeals. 

The  findings  of  fact  were  not  attacked  before  us — ^nor,  as  I 
think,  can  they  be  successfully  attacked — but  it  was  aVgued  that  the 
plaintiffs  were  in  a  conveyance  which  had  no  right  on  the  highway 
at  all,  and  therefore  the  defendant  is  excused. 

I  do  not  discuss  the  question  as  to  the  right  of  the  "jitney" 
on  the  highway.     I  assume  that  it  was  wrongfully  there — one 
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^Tfi2fi*^      question  then  is,  what  is  the  duty  of  one  lawfully  travelling  upon  the 

highway  towards  one  unlawfully  travelling  on  the  same  highway? 

GoDFRBY     ipjj^  answer  is,  in  my  view,  plain. 

CoopKB.  In  the  first  place  it  has  little  or  nolliing  in  common  with  the 

Habt        duty  of  the  owner  of  property  toward  those  who  come  upon  it; 

.     ^  ^'  and  such  cases  as  Sercombe  v.  Township  of  Vaughan,  46  O.L.R.  142, 

46  D.L.R.  131;  do  not  assist.    We  have  two  persons,  members  of 

the  public,  using  a  highway  intended  for  public  use:  is  one  of  them 

CoopEB.      to  gauge  his  conduct  toward  the  other  by  the  fact  that  that  other 

Ridddi«!J.      has  or  has  not  a  license?    Are  his  duties  to  that  other  to  be  tested 

by  something  of  which  the  first  might,  and  probably  would,  be 

ignorant? 

In  Philadelphia  Wilmington  and  BaUimore  R.R.  Co.  v.  PhUa- 
ddphia  and  Havre  de  Grace  Steam  Towboat  Co.  (1859),  23  Howard 
(Supreme  Court  U.S.)  209,  the  defendants  placed  and  left  a  pile 
in  the  Susquehanna  river,  a  common  and  public  highway;  the 
plaintiffs'  steamboat,  prosecuting  her  voyage  on  the  river  on  Sun- 
day, struck  the  pile  and  was  damaged.  The  District  Court  gave 
judgment,  for  the  plaintiffs;  the  judgment  was  aflSrmed  by  the 
^  Circuit  Coiut;  and  the  defendants  appealed  to  the  Supreme  Court 
of  the  United  States.  The  defence  was  that  the  boat  had  no  right 
on  the  river  on  Sunday  at  all,  as  this  was  forbidden  by  a  Maryland 
statute.  The  Supreme  Court  said  that,  admitting  that  the  master 
and  crew  were  liable  to  prosecution  and  punishment,  that  did  not 
relieve  the  defendants.  '^The  law  relating  to  the  observance  of 
Simday  defines  a  duty  of  a  citizen  to  the  State  .  .  .  For  a 
breach  of  this  duty  he  is  liable  to  the  fine  or  penalty  imposed  by 
the  statute,  and  nothing  more.  Courts  of  justice  have  no  power 
to  add  to  this  penalty  the  loss  of  a  ship,  by  the  tortious  conduct 
of  another    ..."  (p.  218). 

The  Coui-t  recognised  the  rule  in  Massachusetts  (referred  to  on 
the  argument)  to  the  contrary,  but  said  that  it  depended  *'on  the 
peculiar  legislation  and  customs  of  that  State,  more  than  on  any 
general  principles  of  justice  or  law." 

In  Bucher  v.  Cheshire  R,R.  Co.  (1888),  125  U.S.  555,  the  same 
Court  held  that  the  decisions  established  a  local  rule  of  law  within 
the  Courts  of  Massachusetts,  though  this  rule  was  disapproved 
by  the  Court  itself. 

The  true  rule  is  well  expressed  in  Mohney  v.  Cook  (1885),  26 
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Pa.  St  342,  at  pp.  349,  350:  "The  law  requiring  care  in  avoiding     ^^^g^"^' 

accidents,  defines  a  duty  to  individuals  only.    It  is  most  frequently        

applied  to  travel  upon  highways  of  land  or  water;  though  it  applies     Godfrey 
to  all  cases  in  which  persons  are  so  near  together  that  they  are      Cooper. 
liable  to  injure  each  other  by  accident.    It  recognises  the  relation        Habt 
thus  naturally  arising,  and  declares  the  law  of  that  relation  to  be      ^^J'- 
mutual  care.    The  rule  that  the  party  who  sues  must  be  without 
fault  himself,  has  no  .other  object  than  to  prevent  such  fault,  in 
circumstances  of  danger,  as.  may  contribute  to  the  injury    .    .    .      Coopeb. 
It  is  relevant  to  inquire  whether  the  plaintiff,  with  due  care,  might      Ridden.!J. 
not  have  avoided  the  injury    ...    It  must  be  a  failing  of 
duty    ...    to  the  party  who  caused  the  danger,  so  that  it  may 
be  said  that  he  brought  the  injury  on  himself." 

In  the  Irish  case  Peine  v.  Owners  of  S.S.  **Ro8trevor"  [1898] 
2  I.R.  556,  the  plaintiff  had  without  right  planted  oysters  .on  the 
bed  of  the  Newry  river;  the  defendants'  steamer  had  damaged  the 
oyster  beds;  and  the  plaintiff  brought  an  action  based  upon  the 
alleged  negligence  of  the  defendants.  The  Court  (Johnson,  J.) 
gave  judgment  for  the  plaintiff,  holding  that  he  was  de  facto  in 
possession  of  the  locus  in  quo  a^d  that  the  defendants  "ought 
.  .  .  with  ordinary  skill  and  prudence''  to  have  kept  away 
from  his  oyster  beds — the  defendants  appealed.  In  the  Court  of 
Appeal  there  was  considerable  discussion  as  to  the  duty  of  the 
defendants  toward  the  plaintiff,  who  was  undoubtedly  a  trespasser 
on  the  bed  of  the  river.  It  was  there  held  that  the  plaintiff  was 
not  in  possession  in  any  proper  legal  sense — ^that  the  defendant 
"was  bound  .  .  .  not  to  be  reckless  or  careless,"  but  "fairly 
avoiding,  as  far  as  he  could,  any  reckless,  negligent,  or  careless 
action  that  might  be  detrimental  or  dangerous  to  the  oysters:" 
per  Lord  Ashbourne,  C,  at  p.  570.  It  was  held,  however,  that  the 
defendants  had  not  acted  in  such  a  way  as,  "on  the  score  of 
negligence,-  carelessness,  or  recklessness,  to  fix  the  ship  with 
liability:"  *.,  p.  570.  Fitzgibbon,  L.J.,  says  (p.  574):  "No  action 
of  trespass  on  the  case  for  negligence  could  .  .  .  be  maintained 
by  the  present  plaintiff,  unless  knowledge  of  the  existence  of  his 
oysters,  or  such  reasonable  probability  of  their  being  in  the  place 
as  would  make  it  the  duty  of  the  defendant  to  act  as  if  he  knew 
that  they  were  there,  could  be  shewn,  i.e.,  unless  damage  to  the 
oysters  was  the  natural  or  probable  consequence  of  running 
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^PP-  ^^^     ashore;''  and,  while  it  is  true  that  the  Lord  Justice  says  (p.  575) 

that  the  defendants  owed  no  duty  in  point  of  law  to  the  plaintiff, 

Godfrey      ^^  reason  is  given  iramediatly  before  in  the  fact  that  the  defend- 

Cooper,      ants  did  not  know  of  the  existence  of  the  beds,  "the  plaintiff 

Hart        •     •     •    ^^  not  given  any  visible  sign  that  his  oysters  were  there" 

^'  (p.  574) — concludingtheLord  Justice sa)rs:  "The evidence    .     . 

fails    ...    to  support  the  action  for  negligence"   (p.  582). 

Warburton  Holmes,  L.J.,  says  (p.  585) :  "No  doubt  if  the  master  knew  of  the 

Cooper,      oyster  bed,  he  would  not  have  been  justified  in  injuring  it  through 

Riddeiuj.      recklessness  or  carelessness."    Of  course  the  whole  discussion  was 

on  the  theory  that  the  plaintiff  had  no  right  to  have  his  oj'ster 

beds  there:  if  he  had  such  right  he  would  have  been  in  possession, 

and  the  defendants  must  keep  off,  knowledge  or  no  knowledge. 

There  are  a  number  of  hints  in  the  English  Courts — ^I  think  it 
will  be  sufficient  to  cite  one  actual  decision.  In  Walton  v.  Vanguard 
Motorbus  Co.  Limited  (1908),  25  Times  L.R.  14,  there  were  lamps 
of  the  plaintiffs  placed  wiljiout  legal  warrant  on  the  f6otpath.  The 
defendants'  servants  negligently  ran  against  them  and  damaged 
them.  It  was  argued  that,  even  if  the  defendants  were  negligent, 
"the  plaintiffs  were  not  entitled  to  recover  because  they  had  not  any 
right  to  erect  the  standards  in  the  footpath.'*  The  Coimty  Court 
Judge  held  the  defence  valid,  and  the  plaintiffs  appealed  to  a  Di\iBion- 
al  Court.  Lord  Alverstone,  L.C.J.,  "as  regarded  the  point  that  the 
plaintiffs  were  not  entitled  to  recover  because  they  had  not  shewn 
that  they  had  any  right  to  have  the  standard  on  the  footpath 
.  .  .  was  of  opinion  that  the  defendants  were  not  entitled  to 
raise  the  point  that  the  lamp-post  was  an  object  they  were  entitled 
to  knock  down  without  being  held  liable  for  negligence."  In  one 
of  the  cases  there  was  evidence  of  negligence,  and  it  was  sent  back 
for  a  new  trial;  in  the  other  the  County  Court  Judge  had  found 
that  there  was  no  negligence,  and  the  appeal  was  dismissed. 

This  case  does  not  seem  ever  to  have  been  overruled  or 
questioned. 

As  to  the  negligence  of  Flemming,  it  is  too  late  in  the  day  to 
advance  that  as  a  reason  for  disentitling  his  innocent  passengers  to 
recover. 

The  Bernina  case,  Mills  v.  Armstrong  (1888),  13  App.  Caa.  1, 
is  still  good  law,  and  it  is  unnecessary  to  cite  our  own  cases. 
I  would  dismiss  the  appeal  with  costs. 
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MiDDLETON,  J.: — ^Appeal  by  the  defendant  in  three  actions 
arising  out  of  an  automobUe  accident,  heard  by  Judge  Denton 
in  the  County  Court  of  the  County  of  York. 

•  The  three  plaintiffs  were  passengers  in  an  automobile  driven  by 
one  Flemming. 

Flemming  was  driving  west  on  Dundas  street,  the  defendant 
was  going  north  on  Hamilton  street,  and  so  Flemming  had  the 
right  of  way.  The  def^dant  ran  into  Flemming's  car,  striking 
it  on  the  hub  of  its  rear  wheel. 

The  trial  Judge  has  foimd  the  defendant  negligent  in  failing  to 
give  Flemming  the  right  of  way  and  in  driving  negligently  without 
keeping  a  proper  watch  for  traffic  ahead  and  to  the  right.  He  has 
also  found  Flemming  negligent  in  driving  at  an  excessive  and 
unlawful  speed  when  approaching  and  crossing  Hamilton  street. 

Upon  these  findings,  an  action  by  Flemming  and  by  his  wife, 
the  owner  of  the  car,  was  dismissed;  but  judgment  was  given  for 
the  passengers,  upon  the  ground  that  they  were  not  so  identified 
with  Flemming  as  to  be  answerable  for  his  contributing  negligence. 

Upon  this  appeal  the  findings  of  the  Judge  as  to  negligence  were 
not  questioned  by  either  party;  the  only  question  argued  was  the 
contention  of  the  defendant,  which  the  trial  Judge  thought  afforded 
no  defence  to  the  action  by  the  passengers,  that,  as  the  car  driven 
by  Flemming  was  owned  by  his  wife,  a  license  was  necessary;  and 
that,  as  Flemtning  had  no  license,  the  passengers  in  his  car  could 
not  recov-er  against  the  defendant  for  injuries  sustained  by  his 
negligence — ^put  in  another  way,  the  contention  is  that  Flemming 
in  driving  the  car  for  hire  was  unlawfully  upon  the  highway,  and 
the  passengers,  by  participating  in  his  illegal  act,  became  unlaw- 
fully upon  the  highway,  and  the  negligence  of  the  defendant  result- 
ing in  their  injury  affords  them  no  right  of  action. 

I  disagree  with  every  eleirent  of  this  contention.  In  my 
opinion,  a  mere  failure  to  obtain  a  license  does  not  deprive  the 
driver  of  any  right  of  action  he  would  otherwise  have  against  any 
person  who  injures  him  by  negligence.  Nor  can  a  defendant  rely 
upon  any  breach  of  the  provisions  of  the  statute,  unless  he  can 
shew  that  the  breach  of  the  statute  was  a  proximate  cause  of  the 
accident.  Nor  can  any  such  defence  avail  against  a  passenger  in 
the  car.  He  is  not  so  identified  with  the  driver  as  to  be  disentitled 
to  recover  by  the  fault  of  the  driver. 
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^^fo2n*^  The  question  is  very  widely  different  from  that  which  arises  in 
an  action  against  the  municipality  for  damages  by  reason  of  the 

GoDFRBT     nonrepair  of  a  highway.    There  there  is  no  wrongful  act  resulting 

Cooper,      in  injury,  but  a  mere  failure  to  perform  a  statutory  duty;  and, 
Habt        before  the  plaintiff  can  succeed,  he  must  shew  that  the  defendant 

^  ^'  owed  a  duty  to  him,  and  he  fails  in  this  when  it  appears  that  by 

reason  of  some  fact  he  is  not  lawfully  upon  the  highway.    The 
obligation  to  repair  a  highway  is  an  obligation  to  those  lawfully 

Cooper,      upon  the  highway.    An  example  of  the  application  of  this  principle 
MiddietoB.j.    is  foimd  in  Sercombe  v.  Township  of  Vaughan,  45  O.L.R.  142, 
46  D.L.R.  131. 

The  doctrine  relied  upon  by  the  defendant  has  the  assent  of 
the  Courts  of  Massachusetts.  The  Comrts  there  fully  appBecia,ted 
the  distinction  between  '^  unlawful  conduct  which  is  a  cause  of  an 
injury  and  that  which  is  a  mere  condition  of  it/'  and  recognise  that 
in  other  jiurisdictions  the  doctrine  has  been  established  "that  if 
there  is  an  unlawful  element  in  an  act,  which  in  a  broad  sense  may 
be  said  to  make  the  act  imlawful,  this  will  not  preclude  recovery 
imless  the  imlawful  element  or  quality  of  the  act  contributed  to 
the  injm-y,  so  that,  if  the  act  of  a  plaintiff  may  be  considered  apart 
from  a  certain  unlawful  quality  that  may  enter  into  it,  and  if  so 
considered  there  is  nothing  in  it  to  preclude  recovery  the  existence 
of  the  unlawful  quality  is  of  no  consequence  unless  in  some  way  it 
had  a  tendency  to  cause  the  injury."  This  doctrine,  having  the 
assent  of  almost  every  State  of  the  Union,  is  repudiated  in 
Massachusetts,  where  it  is  regarded  as  established  that  "the 
operation  of  the  unregistered  automobile  is  deemed  to  be  unlawful 
in  every  feature  and  aspect  of  it.  Everything  in  the  conduct  of 
the  operator  that  enters  into  the  propulsion  of  the  vehicle  is  under 
the  ban  of  the  law.  In  going  along  the  way  and  entering  upon  the 
crossing''  (i.e.,  the  railway  crossing  where  the  defendants'  engine 
negligently  wrecked  the  automobile)  "the  machine  is  an  outlaw. 
The  operator,  in  running  it  there  and  thus  bringing  it  into  collision 
with  the  locomotive  engine,  is  guilty  of  conduct  which  is  permeated 
in  every  part  by  his  disobedience  of  the  law,  and  which  directly 
contributes  to  the  injury  by  bringing  the  machine  into  collision 
with  the  engine.  He  is  within  the  words  of  the  statute.  He  is  in 
no  better  position  to  recover  than  a  person  would  be  who  was 
violating  the  law  by  w^alking  on  the  track  of  a  railroad,  and  waa 
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struck  by  an  engine  when  he  had  reached  the  crossing  of  a  highway. 
Every  minute  of  the  time,  and  in  every  part  of  his  movement,  \^hile 
walking  upon  the  track  in  his  approach  to  the  crossing,  he  would 
be  a  violator  of  law  and  a  trespasser.  His  unlawful  act,  in  walking 
to  that  point  and  thus  coming  into  collision  with  the  engine,  would 
directly  contribute  to  his  injury,  and  would  preclude  him  from 
recovery:"  Ctiase  v.  New  York  Central  and  Hudson  River  R.R.  Co. 
(1911),  208  Mass.  137,  158. 

This  and  numerous  other  decisions  shew  that  in  that  State  the 
automobile,  if  imregistered,  and  '^  all  its  occupants  are  trespassers  Middieton*  j. 
upon  the  highway  and  have  no  rights  against  other  travellers 
except  to  be  protected  from  reckless  or  wanton  injmy:"  Dean  v. 
Boston  Elevated  R.W.  Co.  (1914),  217  Mass.  495,  498;  and  it 
logically  follows  that  a  person  injured  by  an  unregistered  car  ''can 
recover  damages  in  an  action  against  the  operating  owner  without 
proving  that  he  was  negligent  in  operating  the  car,  his  liability 
being  that  of  a  wrongdoer  maintaining  a  nuisance  on  the  highway:" 
Koonovsky  v.  QueUette  (1917),  226  Mass.  474,  475  (head-note). 
It  is  to  be  observed  that,  even  in  the  State  of  Massachusetts,  the 
unregistered  automobile  is  not  caput  lupinunij  but  has  some  rights. 
The  effect  of  the  lack  of  registration  is  supposed  to  flow  from  the 
provisions  of  the  statute,, which  is  said  to  place  the  imregistered 
vehicle  and  its  occupants  in  the  position  of  trespassers,  with  the 
same  right  which  a  tresp£U3ser  upon  land  has  against  the  owner  of 
the  land.  This  effect  is  attributed  to  the  provision  of  the  statute 
that  no  automobile  shall  be  operated  on  the  streets  imless 
registered. 

Our  statute  is  not  so  worded.  Its  main  provision  is:  ''The 
owner  of  every  motor  vehicle  driven  on  a  highway"  shall  obtain 
a  license:  Motor  Vehicles  Act,  R.S.0. 1914,  ch.  207,  sec.  3.  "Every 
motor  vehicle  shall  be  equipped  with  an  alarm  bell,  gong  or  horn:" 
sec.  6  (1).  And  offences  against  the  Act  are  made  punishable  by 
fine  and  imprisonment:  sec.  24.  The  section  here  invoked  (sec.  4) 
is  expressed  in  the  negative  form:  "No  person  shall,  for  hire,  pay 
or  gain,  drive  a  motor  vehicle  on  a  highway"  unless  licensed;  but 
the  whole  scope  of  the  Act  indicates  that  it  is  intended  to  require 
those  operating  vehicles  upon  the  highway  to  observe  its  require- 
ments, and  failure  to  do  so  subjects  the  offender  to  certain  penalties, 
but  does  not  make  him  a  trespasser  in  the  sense  that  he  is  an 
"outlaw"  within  the  meaning  of  the  Massachusetts  cases. 
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"^PP-^*^-  The  statute  is  intended  above  all  to  regulate  the  user  of  the 

highway  and  to  impose  duties  upon  all  those  using  motor  vehides 

Godfrey     ^p^j^  ^y^  highway  and  to  confer  corresponding  rights  upon  all 

Cooper,      others  using  the  highway.    Speed  limits  are  given,  but  there  is  the 

Hart        provision:  "Any  person  who  drives  a  motor  vehicle  on  a  hi^way 

^   ^-  recklessly  or  negligently,  or  at  a  speed  or  in  a  manner  which  is 

dangerous  to  the  public,  having  regard  to  all  the  circumstances, 

including  the  nature,  condition  and  use  of  the  highway  and  the 

Cooper,      amoimt  of  traffic  which  actually  is  at  the  time,  or  which  mi|^t 

Middieton.  J.    reasonably  be  expected  to  be  on  the  highway,  shall  be  guilty  of  an 

offence  under  this  Act:"  sec.  11  (2).    It  is  for  breach  of  this  duty 

that  Flemming  was  found  by  the  learned  trial  Judge  to  be  in  fault. 

The  provisions  as  to  right  of  way  are  intended  to  apply  to  all 

vehicles  upon  the  highway,  and  not  merely  to  those  which  have 

been  duly  registered,  and  which  are  in  all  respects  in  conformity 

with  the  requirements  of  the  Act.    When  vehicles  are  in  operation 

upon  the  highway,  the  Legislature  never  intended  any  investigation 

.  or  discussion  as  to  registration,  but  prompt  and  instant  obedience 

to  the  rules  laid  down. 

Further,  I  can  find  no  English  law  to  justify  the  proposition 
that  the  rule  laid  down  as  to  the  obligation  of  owners  of  land  to 
trespassers  can  be  apphed  to  highway  ac.cidents. 

In  Walton  v.  Vanguard  Motorbus  Co.,  25  Times  L.R.  14,  the 
defendants*  omnibus  ran  into  a  kmp  standard  placed  by  the 
plaintiff  upon  a  footpath.  The  defendant  maintained  that  the 
standard  was  not  lawfully  erected,  and  that  the  plaintiff  was  a 
trespasser.  The  Lord  Chief  Justice  of  England  (Lord  Ah'erstone) 
said:  "The  defendants  were  not  entitled  to  raise  the  point  that  ^ 
the  lamp-post  was  an  object  they  were  entitled  to  knock  down 
without  being  held  liable  for  negligence." 

When  the  foundation  of  the  doctrine  as  to  the  right  of  a  tres- 
passer is  looked  at,  it  will  be  seen  that  it  is  rested  upon  the  right 
of  the  owner  to  do  as  he  pleases  upon  his  own  property,  assuming 
that  no  one  will  violate  his  property-right,  and  that  the  limitation 
is  that  he  must  not  wilfully  injure  one  who  he  knows  is  trespassing. 
Grand  Trunk  R.W,  Co,' of  Canada  v.  Barnetty  [1911]  A.C.  361,  was 
dealt  with  on  the  footing  that  Bamett  was  a  trespasser  not  only 
upon  the  Pere  Marquette  Railway  train,  but  also  upon  the  land 
of  the  Grand  Trunk  Railway  Company,  and  so  "the  railway 
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company  was  undoubtedly  under  a  duty  to  the  plaintiff  not 
wilfully  to  injure  him;  they  were  not  entitled,  lumecessarily  and 
knowingly,  to  increase  ihe  normal  risk  by  deliberately  placing 
unexpected  dangers  in  his  way"  (p.  369).  There  is  no  duty  owing 
by  the  owner  of  land  to  a  trespasser  save  this  limited  duty.  This 
standard  cannot  be  applied  to  persons  using  the  highway,  for  there 
is  upon  them  the  common  law  duty  to  care  for  others;  and,  in  the 
case  of  motor  vehicles,  there  is  the  duty  to  observe  all  the  require- 
ments of  the  statute.  The  existence  of  this  duty  shews  how  inap- 
plicable the  suggested  principle  is. 

Finally,  as  already  said,  the  passenger  is  not  so  identified  with 
the  driver  of  the  vehicle  as  to  be  answerable  for  his  fault:  Mills  v. 
Armstrong  J  The  Bernina,  13  App.  Cas.  1.  This  view  has  been  acted 
upon  by  Anglin,  J.,  in  Fafard  v.  City  of  Quebec  (1917),  39  D.L.R. 
717,  at  p.  723,  where  he  held*  that  a  passenger  in  a  cab  was  not 
called  uponto  inquire  into  the  fact  of  the  cabman's  license. 
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Latchford,  J.,  agreed  with  Middleton,  J.     • 

MEREDriH,  C.J.C.P.  (dissenting) :— The  rights  of  the  parties  to 
these  actions  seem  to  me  to  depend  entirely  upon  the  question: 
whether  the  driver  of  the  car  in  which  the  pJaintiffs  were  when 
injured  had,  imder  sec.  2  of  ch.  48,  7  Geo.  V.  (0.)*,  **the  right  of 
way,"  over  the  person  in  charge  of  the  vehicle  which  was  the 
cause  of  the  injury. 

If  he  had,  there  is  no  reason,  that  I  can  perceive,  why  the  owner 
of  the  vehicle  which  caused  the  injury  should  not  be  liable  for  all 
the  damages  caused  by  the  collision. 

But,  if  he  had  not,  neither  he  nor  any  of,  the  plaintiffs  has,  in 
my  judgment,  any  caiiise  of  action  against  the  defendant. 

If  he  had,  he  was  right,  in  proceeding  as  he  did,  including  the 
increasing  of  the  speed  of  his  car. 

.According  to  his  own  testimony,  upon  seeing  the  other  car  on 
his  left  hand  side,  and  depending  on  his  right  of  way,  he  went  on 
without  looking  again  at  it:  and  in  that  he  was  right,  for,  being 
assured  of  his  safety  from  it,  under  this  statutory  rule  of  the  road, 

♦By  see.  2,  the  Highway  Travel  Act,  R.S.O.  1914,  ch.  206,  sec.  3,  was 
ameTKied  by  adding  sub-sec.  (3):  "Where  a  person  travelling  or  being  upon  a 
highway  in  charge  of  a  vehicle  or  on  horseback,  meets  another  vehicle  or 
person  on  horseback  at  a  cross-road  or  interse'ition,  the  vehicle  or  horseman 
to  the  right  hand  of  the  other  vehicle  or  horseman  shall  have  the  right  of  way." 
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his  proper  course  was  to  exercise  his  right  of  way  as  speedily  as 
possible,  taking  care  that  in  doing  so  he  was  not  running  into  danger 
from,  or  to,  the  traffic  ahead  of  him:  and,  having  made  sujfe  of  no 
danger  ahead,  the  increasing  of  his  speed  was  not  only  proper  but 
commendable. 

His  testimony  at  the  trial,  and  upon  his  examination  for 
discovery  before  trial,  makes  it  quite  plain  that  he  proceeded  in 
this,  under  ordinary  circiunstances,  proper  and  commendable 
manner:  his  own  words  are:  ''Well,  I  did  not  look  at  him  aft^ 
I  first  saw  him:  I  looked  straight  right  the  other  way  to  see  where 
I  was  going:  to  see  what  I  was  doing:  I  don't  know  anything  about 
his  car:  after  I  saw  him,  I  just  looked  straight  ahead."  And,  in 
answer  to  the  question,  ''Did  you  increase  your  speed  when  you 
came  to  Hamilton  street?"  he  said:  "Well,  I  may  have,  to  shoot 
past  him,  I  could  not  say:"  and,  "Yes,  I  may  have,  I  am  not  sure." 
There  seems  to  me  to  be  no  doubt  he  did,  nor  any  doubt  that  in 
doing  so  he  did  that  which  every  good  drivel*  would  have  done  in 
the  like  circumstances,  and  should  have  done,  if  he  had  the  right 
of  way. 

And,  if  he  had  the  right  jbo  be  upon  the  highway  at  all,  as  he 
was,  he  obviously  should  have  had  it,  for  he  was  going  westwaid 
and  the  other  car  .northward:  the  enactment  which  is  in  these 
words:  "Where  a  person  travelling  or  being  upon  a  highway  in 
charge  of  a  vehicle  .  .  .  meets  another  vehicle  ...  at  a 
cross-road  or  intersection,  the  vehicle  ...  to  the  right  hand 
of  the  other  vehicle  .  .  .  shall  have  the  right  of  way:"  makes 
that  very  plain. 

But,  unfortunately  for  the  plaintiffs,  their  driver  was  not  lawfully 
upon  the  highway.  ^le  was  driving  a  motor  vehicle  for  hire  upon  a 
highway  without  being  licensed  to  do  so,  in  violation  of  the  pro- 
visions of  sec.  4  of  the  Motor  Vehicles  Act — ^as  he  frankly  admitted 
in  his  testimony  at  the  trial,  thus:  "Q.  You  were  driving  this  car 
for  hire  as  a  'jitney?'    A.  Yes,  I  had  it  for  hire." 

Being  prohibited  on  one  page  of  the  statute-book  from  being 
upon  the  highway  at  all,  as  he  was,  it  would  be  out  of  the  question 
to  contend  that,  upon  another  page  of  it,  he  is  not  only  given  a 
right  to  be  there,  as  he  was,  but  is  also  given  a  right  of  way  over 
others  lawfully  there. 

And,  if  he  had  not  the  right  of  way,  then  the  accident  is  al- 
together the  result  of  his  mistake.    In  the  belief  that  he  had,  he 
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went  on  regardless  of  the  rights  of  the  other  driver,  Bnd  without 
taking  any  care  to  avoid  a  'collision  with  him,  not  even  looking, 
again  after  first  seeing  the  other  car.  Not  having  the  right  of  way, 
he  should  not  have  increased  the  speed  of  his  car,  but  rather  should 
have  decreased  it.  If  he  had  not  the  statutory  right  of  way,  even 
if  lawfully  upon  the  highway,  that  would  have  bqen  so.  The  other 
car  should  have  had  that  right,  because,  proceeding  as  they  were, 
the  other  car  should  have  passed  over  safely  first.  At  the  rate  of 
20  miles  an  hour,  one  second,  in  time,  would  have  made  that  sure, 
and  much  more  than  a  second  was  lost  to  the  other  car  by  the 
application  of  its  brakes  and  the  acceleration  of  the  speed  of  this 
car.  And,  even  if  that  were  not  so,  no  one  in'  his  senses,  driving  a 
light  car  carrying  four  passengers,  some  of  them  young  Women, 
would  have  risked  a  collision  with  a  heavy,  rapid-running  car, 
with  only  the  driver  of  it  in  it:  if  the  speed  of  this  car  had  not  been 
increased,  nor  that  of  the  other  vehicle,  the  other  would  have 
passed  over  safely  first :  if  it  had  been  diminished,  safety  was  more 
than  assured. 

The  learned  County  Court  Judge  seems  to  have  been  much 
impressed  with  the  thought  that  each  of  these  cars  was  being  driven 
too  fast,  and  found  that  each  driver  was  guil^  of  negligence  in 
this  respect;  though  there  is  really  no  evidence  that  either  exceeded 
the  statutory  limit  of  20  miles  an  hour.  I  can  find  no  evidence  of 
negligence,  of  the  one  toward  the  other,  in  this  respect:  and,  if 
there  had  been,  that  neither  caused  nor  contributed  to  the  collision. 

It  must  be  remembered  that  though  to  the  pedestrian^  in  whose 
ranks  most  of  us  are,  high  speed  is  dangerous,  yet  in  much  traffic 
it  is  not  only  necessary,  but  is,  with  competent  driving,  a  factor  of 
safety.  Incompetence,  hesitation,  disregard  of  the  rules  of  the 
road,  and  the  rights  of  others,  and  negligence,  are  the  main  causes 
of  injury  and  inconvenience. 

In  this  case,  if  the  driver  of  the  car  in  which  the  plaintiflfs  were 
had  gone  one-twentieth  of  a  second  faster  his  car  woutd  have 
escaped  injury  altogether.  He  complained  of  the  other  driver, 
because,  if  he  had  turned  only  a  foot  and  a  half  to  the  right  his 
car  would  have  passed  behind  the  other,  but  he  did  not:  his  brakes 
were  on  so  firmly  that  he  could  not;  on  so  firmly  in  order  to  prevent 
his  car  from  striking  the  other  with  destructive  force;  and,  even  if 
that  had  not  been  so,  in  imminent  danger  it  is  frequently  impos- 
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App.  Div.     gible,  in  a  moment  of  time,  to  know  and  to  do  that  which  might 

have  been  best. 

GoDPRBT  rj^Yie  real,  and  indeed  the  sole,  cause  of  the  injury  which  the 

Cooper,      plaintiffs  sustained,  was  the  insistence,  of  the  driver  of  the  car  in 

Hart        which  they  were,  upon  a  right  of  way  to  which  he, was  not  entitled : 

^  ^'  and  so  the  plaintiffs  have  no  cause  of  action  against  the  defendant. 

I  have  dealt  with  this  question  first  because  it  is  the  first 

raised  by  this  appeal:  the  trial  Judge  based  his  judgment  for  the 

Cooper,      plaintiffs  mainly  upon  the  ground  that  the  defendant  proceeded  in 

Meredith,       violation  of  the  statutory  right  of  way  of  the  other  car:  if  he  were 

right  in  that,  his  judgment  in  favour  of  the  plaintiffs  was  right: 

if  he  were  wrong  in  it,  the  judgment  is  wrong:  the  appeal  is  based 

on  the  ground  that  the  plaintiffs  and  the  driver  of  their  car  were 

all  unlawfully  on  the  highway:  and,  being  so,  could  have  no  such 

right  of  way;  and  so  the  judgment  in  appeal  is  wrong. 

And,  if  that  were  not  so,  the  action  should  be  dismissed,  in  my 
opinion,  upon  the  other,  and  broader,  ground  on  which  this  appeal 
is  based.  , 

The  driver  of  the  car  in  which  the  plaintiffs  were  was  driving 
in  defiance  of  the  statutory  prohibition  to  which  I  have  referred. 
He  was  unlawfully.driving  upon  the  highway.  And  that  unlawful 
state  of  affairs  was  caused  by  the  plaintiffs.  They  hired  and  paid, 
or  were  to  pay,  him  for  so  driving.  If  they  had  not  done  so,  he 
would  have  been  lawfully  upon  the  highway;  would  have  had  the 
right  of  way;  and  should  have  succeeded  in  his  action. for  damages 
against  the  defendant.  It  was  their  presence  in  his  car,  as  paying 
passengers,  that  alone  made  the  journey  unlawful. 

It  is  no  answer  to  assert  that  they  did  not  know  that  the  driver 
was  not  licensed,  because,  in  the  first  place,  it  was  their  act  alone 
that  made  his  driving  unlawful.  When  one  employs  and  pays  an- 
other to  do  an  unlawful  act  it  is  not  a  good  plea  of  justification  to 
allege  a  want  of  knowledge  of  a  want  of  qualification.  In  the  next 
place,  I  find  no  evidence  of  ignorance  of  the  plaintiffs  that  the 
driver  was  unlicensed,  and,  if  there  had  been  and  such  ignorance 
might  excuse,  it  could  not  in  this  case  excuse,  because  the  plaintiffs 
did  not  take  the  trouble  even  to  ask  the  man  if  he  were  licensed: 
if  they  had  done  so,  he  would  have  told  them  that  he  was  not; 
but  that  would  have  made  no  difference;  they  would  have  taken 
their  chances,  and  quite  reasonably  have  done  so,  there  being  no 
other  means  by  which  they  could  be  carried  into  town,  whithier 
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they  were  bound  on  pleasure  bent.    The  risk  of  such  an  accident  ^^'  ^^• 

was  very  remote.    Hundreds  of  thousands  of  other  persons  took        

it  successfully  during  the  ''strike"  of  the  street  railway  company's  ^oDwamr 

traffic  servants.  And,  lastly,  they  knew^  it  was  common  knowledge^  Coovmsl 
that  thousands  of  private  conveyances  were  unlawfully  engi^ed  in       habt 
the  like  traffic:  the  licensed  drivers  were  insignificantly  few:  the       *   '* 

C/OOFER. 

car  was  a  ''small  Ford:''  there  was  nothing  of  any  character  i^ 

indicate  that  it  was  a  licensed  mode  of  conveyance:  they  paid  Wabbubton 
almost  what  they  chose,  and  so  small  an  amount  that  a  licensed      Coonm. 
conveyance  was  out  of  the  question.  MeradHh, 

GJ  CJ^ 

The  plaintiffs  then  were,  at  their  own  instance  and  at  their 
own  cost,  being  imlawfully  driven  upon  the  highway:  they  were 
trespassers  upon  the  rights  of  others  lawfully  upon  it,  in  so  far  as 
they  interfered  with  traffic  rights:  and,  so,  though  those  lawfully 
upon  the  highway  could  not  disr^ard  alt(^ther  the  plaintiffs' 
presence  there,  their  duty  towards  them  was  much  less  than  if  they 
had  been  lawfully  there:  they  could  not  wilfully  or  recklessly 
disregard  their  presence  there,  and,  so  doling,  injure  them  without 
liability;  but  they  owed  to  them  no  higher  duty:  if  they  did,  then 
these  wrongdoers  would  be  in  as  favourable  a  position  as  if  they 
were  rightdoers:  and  that  cannot  be.  But  there  was  nothing  of 
that  character  in  this  case:  until  the  driver  of  the  car  in  which  the 
plaintiffs  were,  increased  his  speed,  the  driver  of  the  other  car 
might  have  thought,  not  unreasonably,  that  he  was  to  be  permitted 
to  pass  over  first:  indeed,  if  he  had  gone  on  notwithstanding  the 
increased  speed  of  the  other  car,  he  must  have  passed  over  safely 
first:  for,  as  I  have  said,  one  second  in  time  would  have  been 
enough,  and  more  than  that  was  lost  in  the  sharp  application  of  the 
brakes  of  his  car,  which  must  have  been  effective,  as  the  large  car 
which  had  been  travelling  at  probably  20  miles  an  hour  pushed  the 
small  car  over  only  4  or  5  feet,  turning  it  over  on  its  side:  but  caus- 
ing it  so  little  injm-y  that  its  driver  was  able,  at  once,  to  drive  it 
into  and  through  the  centre  of  the  city  of  Toronto  to  the  wharf 
and  there  take  in  a  passenger— his  wife — ^and  drive  again  through 
that  city  to  their  home:  see  Grand  Trunk  R.W.  Co.  of  Canada  v. 
BarneU,  [1911]  A.C.  361. 

The  case  of  Sercombe  v.  Township  of  Vaughan,  45  O.L.R.  142, 
46  D.L.R.  131,  is  also  an  authority  for  the  views  which  I  have 
expressed.     The  plaintiff  failed  in  that  action  because  he  was 

40—46  0.L.B 
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iinlawfully  upon  the  highway:  if  unlawfully  there  as  to  those 
whoee  duty  it  was  to  repair  it  for  the  benefit  of  those  lawfully 
upon  it — ^thoee  having  the  highest  rights  in  it — ^he  was  more 
unlawfully  there  as  to  them — ^those  lawfully  using  it.  In  short,  every 
one  making  an  improper  use  of  a  highway  to  the  inconvenience  of 
those  lawfully  upon  it  creates  a  public  nuisance,  and  is  liable  to  prose- 
cution in  so  far  as  the  public  generally  are  concerned  and  answerable 
in  damages  to  any  person  rightfully  there  who  suffers  any  particular 
injury  through  such  nuisance. 

In  that  case,  one  of  the  learned  Judges  said  that  the  plaintiff 
was  a  trespasser  upon  the  highway,  a  trespasser  to  whom  the 
defendants  owed  no  duty  except  to  refrain  from  setting  traps  for 
him  and  from  maliciously  or  wilfully  injuring  him:  if  that  be  so 
as  to  those  who  are  by  law  to  repair  the  highways  for  the  use  and 
benefit  of  those  who  rightfully  make  use  of  them^  it  must  assuredly 
apply  with  greater  force  to  those  for  whom  the  work  must  be  done, 
when  they  are  lawfully  upon  the  highway:  see  Jones  v.  Canadian 
Pacific  R.W,  Co.  (1913),  30  O.L.R.  331,  5  D.L.R.  332,  13  D.L.R. 
900. 

Cases  of  The  Bernina  type  I  should  have  thought  very  obviously 
so  unlike  such  a  case  as  this  that  they  could  hardly  be  relied  upon 
by  either  party.  The  Bernina  was  lawfully  upon  the  highway, 
having  all  the  rights  which  navigation  laws  afforded  such  a  vessel: 
the  little  Ford  in  this  case  was  unlawfully  upon  the  highway:  the 
passenger  upon  the  Bernina  was  not  in  the  remotest  mann^ 
connected  with  any  unlawful  or  negligent  act:  the  passengers  in 
the  little  Ford  were  the  cause  of  its  being  unlawfully  upon  the 
highway:  they  hired  its  driver  to  do,  and  paid  for  doing,  that  which 
the  statute  said  should  not  be  done:  and  so  deprived  the  car  of  the 
right  of  way  the  attempt  to  exercise  which  was  the  cause  of  the 
accident. 

The  statutory  prohibition  was  passed  for  the  benefit  of  those 
lawfully  upon  the  highway:  for  their  safety,  benefit,  and  conven- 
ience: a  benefit  which  the  Courts  have  no  right  to  cut  down,  not 
to  speak  of  putting  the  wrongdoer  in  the  same  position  in  all 
respects,  as  those  having  the  highest  rights  in  the  highway,  not- 
withstanding such  prohibition,  as  the  judgment  in  appeal  does: 
see  the  Jones  case,  supra. 


Appeal  dismissed  (Mekedith,  C.J.C.P.,  dissenting). 
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Jan.  2. 
Sheehan  v.  Mercantile  Trust  Co.  op  Canada  Limited. 

CarUrad — Services  Rendered  to  Master — Promise  of  Master  to  Remunerate  at 
Death — Promise  of  Marriage — Breack—Compensation— Consideration — 
Illegality — Will— Action  against  Executors — Evidence— Corroboration — 
Promise  of  Gift  at  Death—Revocaiion— Consideration  lUegdt  in  Part — 
Stale  Claim.  • 

The  judgment  of  Clute,  J..  45  O.L.R.  422,  finding  the  plaintiff  entitled  to 

recover  from  the  estate  of  her  deceased  employer  the  sum  of  110,000,  was 

reversed. 
The  testator^  in  his  wife's  lifetime,  promised,  aocording  to  the  story  told  by 

the  plaintiff,  to  marry  her,  and,  after  his  wife's  death,  refused  to  do  so, 

promising  her  110,000  to  be  paid  to  her  at  his  death: — 
Hddf  that  the  consideration  for  the  promise  was  illegal,  and  the  promise  of 

no  effect  in  law. 
The  plaintiff   said  also  that  the  promise  was  renewed  after  the  death  of  the 

wife,  and  that  there  were  other  considerations,  such  as  services  rendered 

or  to  be  rendered: — 
Hddj  that  there  was  no  proof  sufficient  to  support  any  judgment  in  the 

plaintiff's  favour. 
Her  claim  was  -a  stale  one,  this  action  having  been  brought  more  than  three 

years  after  the  death  of  the  testator. 
It  was  impossible  to  give  anv  credit  to  the  plaintiff's  unsupported  testimony: 

in  the  case  of  any  plaintiff  seeking  to  recover  money  on  alleged  promises  ot 

a  dead  person,  common  caution  and  common  sense  demand  corroborar 

tion,  apart  from  any  statute. 
The  testator  did  promise  the  plaintiff  money,  but  only  at  his  death,  that  is, 

bv  his  will:  and  that  promise  was,  of  coursa  revocable,  and  was  revoked. 
And,  if  the  gift  or  promise  were  not  revocable,  it  must  fail^  because  there 

was  no  corroboration  of  the  plaintiff's  testimony  as  to  consideration  given: 

that  is,  that  the  testator  gave  the  promise  for  a  valid  consideration — ^the 

whole  claim  in  such  a  case  depending  upon  proof  of  good  consideration; 

andy  if  consideration  were  proved,  the  whole  promise  would  be  vitiated  by 

the  inseparable  taint  of  part  of  the  consideration  proved. 

An  appeal  by  the  defendants  from  the  judgment  of  Clutb, 
J.,  45  O.L.R.  422. 

December  11,  1919.    The  appeal  was  heard  by  Meredith, 
C.J.C.P.,  Riddell,  Latchford,  and  Middleton,  JJ, 

A.  J.  Russell  Snow  J  K.C.,  and  C.  B.  Nasmith,  for  the  appellants, 
contended  that,  upon  the  evidence  and  upon  an  exammation  of  ^ 
the  handwriting  in  the  docimients,  the  will  alleged  to  have  been 
made  by  the  testator  m  September,  1915,  was  a  forgery.  The 
plaintiff's  claim  rested  in  fact  upon  an  alleged  promise  to  marry, 
and  the  three  documents  which  might  be  said  to  deal  in  any  way 
with  this  alleged  promise  had  all  been  tampered  with.  The 
findings  of  fact  of  the  learned  trial  Judge  were  not  supported  by 
the  evidience.    There  was  no  evidence  of  the  value  of  the  plaintiff's 
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App.  Div.     aervices.    If  the  plaintiff,  should  be  held  entitled  to  recover  as 
1919 
upon  a  quantum  meruit  th^re  should  be  a  new  trial. 

^BMBEAN  ^^  j^  McCJemont,  for  the  plardtiff,  reepondent,  pointed  out 

MsBCAVTiLB  that  the  consideration  for  the  testamentary  gift  was  the  release 

^^^j^x    ^f  ^  testator  from  his  promise  to  many  the  plaintiff.    On  the 

LnflTED..    question  of  a  new  trial,  he  referred  to  Ralhbane  v.  Michael  (1910), 

20  O.L.R.  503. 

Snow,  K.C.,  in  reply,  referred  to  the  evidence. 

January  2,  1920.  The  judgment  of  the  Court  was  read  by 
Meredith,  C.J.C.P.: — ^If  this  case  had  to  be  determined  upon 
the  plaintiff's  testimony  only,  and  if  we  were  obliged  to  ta«at 
that  testimony  as  if  accurate  and  true  in  all  respects,  this  action 
should,  in  my  opinion,  be  dismissed. 

Her  story  is:  that  the  testator,  in  his,  and  in  his  wife's,  lifetime, 
promised  to  m^rry  her;  and  that  after  his  wife's  death  he  refused 
to  do  so,  promising  her  $10,000  to  be  paidto^erat  his  death. 

That  consideration,  for  that  promise;  was  illegal ;  and  the  promise 
therefore  of  no  effect  in  law. 

But  it  was  said,  by  her,  also:  that  the  promise  was  renewed 
after  the  death  of  the  man's  wife,  and  that  there  were  other 
considerations,  such  as  services  rendered,  or  to  be  rendered: 
assuming  that  there  was  a  new  binding  promise,  made  after 
the  death  of  the  testator's  wife — ^that  it  was  not  merely  the  old 
promise  adhered  to;  and  assuming,  too,  that  the  x>a3maLent  to  be 
made  in  respect  of  services  rendered  or  to  be  rendered  was  not 
a  mere  gratuity,  a  bounty  to  be  bestowed  in  respect  of  sK^oes 
already  paid  for:  the  good  and  the  bad  together  could  not  make 
a  legal  consideration;  it  was  to  be  the  one  i>ayment  for  adl,  without 
any  possibility  of  separating  the  bad  from  the  good,  or  in  any 
possible  way  attributing  so  much  of  the  one  payment  to  the 
good  considerations  and  the  rest  to  the  bad. 

I  have,  however,  no  desire  to  base  my  judgment  upon  that 
narrow  ground;  I  prefer  to  put  it  on  the  ground  that  there  is  no 
proof  suflScient  to  support  any  judgment  in  her  favjour. 

Her  case  begins  with  a  stale  claim:  an  action  brought  more  than 
three  years  after  the  death  of  the  man  from  whose  estate  the  large 
sum  of  money  involved  in  it  is  demanded;  not  sooner  begun, 
though,  if  payable  at  all,  the  money  was  payable  immediately 
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after  the  man's  death;  and  there  is  no  kind  of  reason  why  the 
plaintiff,  much  in  need  of  money,  should  not  have  demanded  it, 
and  sought  to  have  recovered  it,  at  ohoe;  none  that  I  can  suggest 
except  that  she  had  no  lawful  right  to  it. 

The  next  step  in  it  reveals  an  extremely  degrading  and  dis- 
graceful state  of  affairs:  an  amorous  old  creature,  an  octogenarian, 
first  on  such  intimate  termis  with  the  plaintiff — ^young  enough 
to  be  his  granddaughter — for  many  years  hisservant  aS  confidential 
clerk  and  as  nurse,  and  occasionally  as  a  menial;  always  on  such 
intimate  terms  with  him  as  to  become  engaged  to  marry  him 
while  his  wife  was  yet  livW>  ^nd  always  having  some  sort  of  a 
promise  from  him  to  leave  to  her  money  at  his  death:  sbcond, 
superseded,  after  his  wife's  death,  by  another  woman,  professing 
to  be  a  widow,  and  living  with  him  as  his  hou^keeper,  to  whom 
similar  promises  of  marriage  and  money  by  will  were  made;  imtil 
she  in  turn  was  discarded  for  another;  third,  apparently  a  girl, 
caUed  'little  Mary,''  in  the  like  capacity  with  like  promises:  she 
in  her  turn  being  discarded  for,  fourth  and  last,  the  housekeeper 
living  with  him  at  his  death,  who  evidently  had  like  promises,  and, 
being  the  last,  enjoys  the  fulfilment  of  them  to  the  extent  of  the 
income,  for  her  life,  from  $10,000,  under  his  last  will.  And, 
notwithstanding  all  these  intimacies,  and  perhaps  because  of 
them,  the  man's  end  came,  thus,  according  to  a  solicitor  of  long 
standing  practising  in  Hamilton:  ''He  was  lying  there,  an  awful 
hot  day,  and  his  condition  was  such  that  no  hmnan  being  wanted 
to  stay  near  him." 

That  the  man  was  engaged  to  marry  the  plaintiff,  or  at  least 
said  he  would  mairy  her,  there  can  be  no  doubt,  that  is  what 
would  be  expected  when  such  a  woman  submits  to  such  intimacy 
with  such  a  man:  and  there  can  be  no  doubt  of  his  promii^  to 
leave  to  her  and  to  the  other  women  money  at  his  death:  that  is 
what  would  be  expected.  He  was  said  to  be  worth  about  $50,000, 
and  had  no  children  of  his  own  or  any  other  persons  having  any 
strong  claims  upon  his  bounty.  The  old  creature's  money  was 
the  attraction,  and  there  was  no  chance  of  getting  much  of  that 
till  he  died,  but  apparently  a  good  chance  then  for  some  one  who 
could  stoop  low  enough  to  take  it  upon  his  terms  and  at  his  will. 

Upon  the  plaintiff's  own  accoimt  of  herself  in  this  matter,  and 
another,  it  is  impossible  for  me  to  give  any  credit  to  her  unsup- 
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ported  testimony :  and  in  such  a  case  as  this  it  should  be  impossible 
to  give  such  credit  to  any  plaintiflF  seeking  to  recover  money  i>ii 
alleged  promises,  such  as  those  in  question,  of  those  who  have  died. 
I  do  not  speak  of  statute-imposed  obligations;  I  speak  of  the  cor- 
roboration common  caution  and  common  sense  demand:  see  HiU 
V.  Wilson  (1873),  L.R.  8  Ch.  888,  900,  per  James,  L.J. 

Let  those  who  can  beUeve  the  stories  of  the  lost  writing,  under 
the  carpet  immoved  for  years,  the  forgetfulness,  and  the  reviving 
marbles:  the  rouge  paper  for  pale  lips  and  the  cat:  the  writing  of 
valuable  papers  on  the  verandah  when  hunting  for  early  blue 
flowers  in  the  climate  of  Hamilton  on  the  13th  day  of  March:  but 
there  is  nothing  in  these  stories  more  than  that  which  shews  the 
character  of  the  witness  whose  unsupported  testimony  alone  can 
support  the  judgment  in  question. 

There  is  no  doubt,  as  I  have  said,  that  the  man  promised  the 
woman  money;  but  only  at  his  death:  that  is  by  his  will.  A 
perusal  of  the  whole  of  the  plaintiff's  depositions  for  discovery 
in  this  action,  as  wdl  as  her  testimony  at  the  trial,  evidence  of  a 
most  uncertain  and  unsatisfactory  character,  can  lead  to  no  other 
proper  conclusion. 

Here  are  some  of  her  varying  modes  of  expressing  the  man's 
promise: — 

"When  he  handed  me  the  note,  he  said:  'There,  Mary,  if  I 
marry  another  woman  that  will  protect  you  and  you  will  get 
your  $10,000.'  He  said,  'I  will  make  my  will  and,  leave  it  to  you 
anyway.'  "  He  did  not  marry  another  woman,  and  yet,  as  the 
case  stands,  she  gets  the  $10,000. 

"He  always  promised  me  that  if  I  would  stay  and  take  care 
of  Mrs.  Brown  -as  long  as  she  Uved  he  would  give  me  $10,000 
and  he  would  marry  me.  If  he  died  before  her  I  would  get  $10,000, 
and  that  would  bring  me  $3  a  day,  and  if  she  died  first  he  would 
marry  me  as  soon  as  she  was  dead.'' 

Her  story  now  is  that  she  was  to  get  $10,000  for  the  loos  of 
the  marriage — ^not  to  get  both  marriage  and  money : '  'He  promised  if  I 
would  care  for  Mrs.  Brown  that  I  was  to  have  $10,000  if  he  died 
before  she  did,  in  his  will;  then,  if  she  Uved  after  him,  he  waa 
to  give  me  that  ia  consideration  of  that  $10,000  or  the  interest 
of  $10,000,  whichever  it  was;  I  was  to  care  for  her  as  long  as  she 
lived,  and  I  did,  and  cared  for  him  too." 
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How  the  man  was  caxed  for  in  his  dying  hours  the  solicitor 
related:  and  he  has  also  told  that,  shortly  before,  the  plaintiff's 
care  was  devoted  only  to  having  a  will  in  her  favour  made. 

"He  told  me  he  was  going  to  marry  her:  and  I  says:  'Are  you?' 
and  he  says,  'What  are  you  going  to  do  about  it?'  Nothing.  He 
says,  It  won't  make|uiy  difference  to  you,  May,  and  I  will  leave 
you  the  money,  the  $10,000  or  the  interest  on  the  $10,000.'" 

"Q.  In  1913  he  made  a  will?   A.  Yes. 

"Q.  And  in  that  will  he  gave  you  the  income  on  $10,000? 
A.  Yes. 

"Q.  And  you  were  satisfied  with  that  will?    A.  Yes. 

"Q.  Now  you  were  quite  satisfied  if  he  gave  you  the  income 
on  the  $10,000?   A.  Yes." 

For  the  plaintiff's  services  she  was  paid  by  the  testator;  and 
the  testator  was  cautious  enough  to  put  upon  his  cheques  a  state- 
ment of  the  nature  of  the  payment.  The  last  of  them  produced 
contains  the  words,  "In  full  of  all  demands  of  any  nature  or 
kind  to  this  date" — ^the  date  being  nearly  two  years  after  his  wife's 
death. 

The  plaintiff's  assertion  that  the  words  were  added  after  she 
cashed  the  cheque  go  mainly  to  establish  her  imworthiness  of 
credit  when  prosecuting  such  a  claim  as  this. 

Then  the  wills  made,  and  the  Will  which  at  the  end  the  plaintiff 
tried  to  have  established,  all  go  strongly  in  support  of  the  view 
which  I  have  expressed  of  the  character  of  the  actual  promise — 
tiiat  it  was  revocable. 

The  testator's  wiU  of  the  2nd  June,  1010,  in  his  own  handwrit- 
^g;  g&^e  to  the  plaintiff  the  income  of  $10,000:  but  subsequently 
this  was  "cancelled"  because  the  plaintiff  was  "unworthy  of  the 
same." 

By  his  last  will  he  gave  to  his  then  housekeep^  the  income  ci 
$10,000  for  life. 

Shortly  before  the  testator's  death,  his  adopted  daughter  and 
the  plaintiff  had  a  will  prepared  by  the  solicitor  before  mentioned, 
giving  them  both  great  credit  "for  long  and  faithful  services;" 
and  to  the  daughter  also  a  large  portion  of  his  property:  and  to  the 
plaintiff  $10,000  absolutely. 

The  scheme  failed.    The  will  could  not  be  proved. 

There  is  really  nothing  in  the  evidence  inconsist^it  with  the 
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App.  Dhr.     yj^^  which  I  have  expressed:  Dr.  Edwards  testified  that  tibe 

testator  at  one  time  said  he  intended  to  marry  the  plaintiff  and  at 

Bbbbhan     another  that  he  would  not:  also  that,  besides  the  wages  which  he 

MxBCAMiTLE  was  paying  her,  at  his  death  she  was  to  receive  $10,000;  that 

OT^^^^A    ^®  ^^  ™^^  ^^^  ^  ^^  ^'^^'^  anybody  else;  that  his  friends  never 

LotriwD,     came  to  see  him;  and  that  he  felt  himself  justified  in  leaving  her 

MMwtttk,      that  amount. 

Plainly  an  intended  revocable  gift. 

Dr.  Gillree's  testimony  was  that  the  testator  said  he  intended 
to  marry  the  plaintiff,  and  also,  on  another  occasion,  that  he 
would  not;  that  he  said  he  intended  to  leave  her  $10,000;  that  he 
would  not  see  her  want  when  he  was  gone.  He  was  not  sure 
whether  the  testator  said  he  left  the  plaintiff  $10,000  or  the 
interest  on  $10,000. 

This  also,  instead  of  supporting  the  plaintiff's  claim,  disproves 
it. 

Whether  the  plaintiff  was  to  get  $10,000  or  the  interest  on 
$10,000,  it  was  to  be  a  gift  at  death,  a  gift  which  was  revocable  and 
was  revoked. 

The  writing  sued  upon  as  a  promissory  note  is  not  inconsistent 
with  this:  there  is  nothing  to  indicate  that  it  was  an  irrevocable 
promise,  or  to  shew  any  Idnd  of  consideration  for  it:  and  it  was 
considered  of  so  little  worth  by  the  plaintiff  as  to  have  been  so 
long  forgotten  and  to  pass  through  the  vicissitudes  to  which  I  have 
adverted. 

The  later  writing  and  the  plaintiff's  testimony  regarding  it  tend 
only  the  further  to  discredit  her.  The  plaintiff  and  the  testator 
were  able  to  draw  up  legal  and  mercantile  documents,  and  yet  it  is 
seriously  said  that  this  writing  was  drawn  up  for  the  one  purpose 
of  making  it  plain  that  the  plaintiff  was  to  get  $10,000,  to  make  it 
plainer  than  the  earlier  writing.  In  the  absence  of  corroboration 
of  the  plaintiff,  what  other  conclusion  can  be  come  to  than  that  it 
was  given  to  the  plaintiff  to  collect  moneys  due  to  the  plaintiff, 
and  that  the  word  which  npw  is  "her"  was  "me?" 

And,  if  the  gift  or  promise  were  not  revocable,  it  must  fail, 
because  there  is  no  corroboration  of  the  plaintiff's  testimoiiy  as  to 
consideration  given:  that  is,  that  the  testator  gave  the  promise 
for  a  valid  consideration;  the  whole  claim  in  such  a  case  depending 
upon  proof  of  good  consideration:  besides,  as  I  have  said,  if  con- 
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flideration  were  proved,  the  whole  promise  would  be  vitiated  by 
the  inseparable  taint  of  part  of  the  consideration  proved. 

I  am  in  favour  of  allowing  the  appeal  and  dismissing  the 
action. 

Appeal  allowed. 
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Re  Provincial  Boabd  op  Hbalih  por  Ontario  and  Crrr  op        l^i^ 

Toronto.  *     Deo.  24. 


PMic  HeaUh^-Camjmlsory  Vaccination — Voceination  Act,  R,S,0.  191JL  ch, 
tl9,  sec,  1$— Existence  of  SmdUpox — Dvty  of  Municipal  Council — Minia- 
tend  Duty—Ahaende  of  Dwretion — Mandamus — Power  of  Court — Dis- 
cretion of  Court — Performance  of  Statutory  Duty — Necessity  for  Application 
to  Court  by  Person  Entitled  to  Ask  for  Order — Provincial  Board  of  Heailth 
—Public  HeaUh  Act,  R,S,0,  191JL  ch.  $18— Legal  EntUy  though  not  Cor- 
poration— Righl  to  be  Heard  in  Court — No  Clear  Legal  Specific  Right  to 
Ash  for  Intervention  of  Court — Sees,  6  and  7  of  A)ct — Dismissal  of  AppH- 
cation  by  Board  for  Mandamus  to  Municipal  Council— Costs, 

Where  smallpox  exists  in  a  municipality,  it  is  the  duty  of  the  coimcil  to  make 
an  order  for  the  vaodnation  or  re-vaodnation  of  persons  resident  in  the 
municipalit^r.  under  seo.  12  of  the  Vacc^ation  Act,  R.S.O.  1914^  ch.  219 
— the  counol  has  no  discretion. 

The  council,  having  a  purely  ministerial  duty,  is  subject  to  the  order  of  the 
Coiut,  and  the  Court  has  power  to  grant  a  mandamus  that  the  council 
do  its  statutory  duty.  The  Court  has  a  discretion,  but  liiat  discretion 
does  not  as  a  rule  go  so  far  as  to  overlook  the  breach  of  a  plahi  imperative 
duty  imposed  by  the  Legislature. 

Rex  V.  Bishop  of  Sarum,  [1916]  1  KB.  466,  referred  to. 

The  Court,  however,  does  not  w;t  propria  motu,  but  onlv  upon  the  application 
of  some  person,  natural  or  artificial,  who  is  entitlea  to  a^  the  Court  for 
an  order. 

While  the  Provincial  Board  of  Health  is  not  made  a  corporation  by  the  Public 
Health  Act.  R.S.O.  1914,  ch.  218,  it  is  made  a  legal  entity,  wholly  distinct 
from  its  uiaividual  mepbers;  it  has  rights,  as  well  as  duties,  and  has  a  right 
to  be  heard  in  Court. 

Sellars  y.  VUlage  of  Dutton  (1904),  7  O.L.R.  646,  so  far  as  inconsistent  with 
this  ruling,  not  followed. 

Metallic  Roofing  Co,  v.  Local  Union  No,  SO  (1903),  5  O.L.R.  424,  distinguished. 

Re  City  of  Ottawa  and  Provincial  Board  of  Health  (1914),  33  O.L.R.  1,  approved^ 

But  a  mandamus  is  not  granted  unless  the  applicant  can  shew  that  ne  has  a 
dear  legal  specific  right  to  ask  for  the  intervention  of  the  Court. 

Regina  v.  Guardians  of  Leurisham  Union,  [1897]  1  Q.B.  498,  followed. 

And  no  such  right  is  given  to  the  Boarc^  either  specifically  or  by  implication. 
Extensive  powers  of  investigation  are  dven  to  the  Bowl  by  sees.  6  and  7 
of  the  Act,  but  there  is  nothiog  to  iaaicate  any  duty  or  power  of  super- 
vision  over  the  conduct  of  municipal  coun-dls  in  vaccination  matters  any 
more  than  in  other  matters. 

The  Board's  application  for  a  mandamus  to  the  dtv  council  was  dismissed,  but 
without  costs,  the  application  having  been  made  in  good  faith  and  in  the 
public  interest. 

Decision  of  Suthbbland,  J.,  affirmed. 
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Apfucation  by  the  Provincial  Board  for  a  mandamus  to  the 
city  corporation  and  the  city  ooimcil. 

December  23,  1919.  The  application  was  heard  by  Suther- 
land, J.,  IN  Chambers. 

H.  M.  Mowed,  K.C.,  for  the  applicant. 

C.  Af .  Colquhoufif  for  the  corporation  and  council. 

December  24.  Sutherland,  J.: — ^An  application  at  the 
instance  of  the  Provincial  Board  of  Health  for  Ontario  for  a 
peremptory  order  of  mandamus  directing  the  Council  of  the 
Mimicipality  of  the  City  of  Toronto  eflfectively  to  order  the 
vaccination  or  re- vaccination-  of  all  persons  resident  in  that 
municipality  who  have  not  been  vaccinated  within  seven  years,  as 
provided  by  the  Vaccination  Act,  R.S.O.  1914,  ch.  219,  and 
especially  by  sec.  12  thereof,  and  to  issue  a  proclamation  by  the 
head  of  the  mimicipality,  to  be  published  in  posters  and  in  at 
least  one  newspaper  published  within  the  municipality,  warning 
the  public  that  the  said  sec.  12  is  in  force.  The  section  named 
provides  as  follows. — 

'*  (1)  In  every  municipality  where  smallpox  exists,  or  in  which 
the  Provincial  Local  Board  of  Health  has  notified  the  coimcil 
that  in  its  opinion  there  is  danger  of  its  breaking  out  owing  to  the 
facilities  of  communication  with  the  infected  localities,  the  council 
of  the  municipality  shall  order  the  vaccination  or  re- vaccination 
of  all  persons  resident  in  the  mimicipality  who  have  not  been 
vaccinated  within  seven  years,  and  that  such  vaccination  or  re- 
vaccination  shall  be  carried  out  in  so  far  as  the  same  may  be 
applicable  in  the  same  manner  as  the  vaccination  of  children, 
except  that  a  person  of  fourteen  years  of  age  or  over,  but  under  the 
age  of  twenty-one  years,  who  is  not  in  the  custody  or  imder  the 
control  of  his  father  or  mother  or  of  any  other  person,  and  every 
person  of  twenty-one  years  or  over,  shall  present  himself  for 
vaccination  by  the  medical  practitioner,  or  by  some  other  legally 
qualified  medical  practitioner,  and  the  medical  practitioner  shall 
adopt  the  same  measures  to  secure  the  vaccination  or  re- vaccina- 
tion of  every  such  person  as  he  is  required  to  take  with  regard  to 
children. 
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"(2)  A  proclamation  issued  by  the  head  of  the  municipality, 
and  published  in  posters  and  in  at  least  one  newspaper  published 
within  the  municipality,  or,  if  there  is  no  such  newspaper,  in  at 
least  one  newspaper  published  in  the  coimty  or  district  in  which 
such  municipality  is  situate,  warning  the  public  that  this  section  is 
in  force  shall  be  sufficient  evidence  to  justify  the  conviction  of  any 
person  who  has  failed  to  comply  with  the  law  within  a  period  of 
seven  da3rs  from  the  publication  of  the  proclamation. 

"  (3)  Every  member  of  a  mimicipal  coimcil  which  neglects  or 
refuses  to  make  the  order  required  by  subsection  1  or  to  make 
proi)er  provision  for  carrying  the  same  into  eflFect,  shall  incur  a 
penalty  not  exceeding  $25,  imless  he  proves  that  he  did  ever3rthing 
in  his  power  to  secure  the  making  of  the  order  or  the  making  of 
proper  provision  for  carrying  any  siich  order  into  effect,  and 
causes  his  protest  against  such  refusal  or  neglect  to  be  recorded  in 
the  proceedings  of  the  coimcil. 

''  (4)  If  the  head  of  a  municipality  neglects  or  refuses  to  issue 
and  publish  the  proclamation  required  by  subsection  2  he  shall 
incur  a  penalty  not  exceeding  $25. 

"  (5)  Every  person  who  wilfully  neglects  or  refuses  to  obey  the 
order  of  the  coimcil  shall  incm:  a  penalty  not  exceeding  $25." 

The  fact  that  smallpox  has  existed  in  the  municipality  of 
Toronto  for  some  time  past,  and  to  a  considerable  extent,  is 
common  knowledge,  and  was  proved  by  the  material  fil^d  on  the 
application;  indeed  no  attempt  was  made  to  controvert  this.  In 
so  far  as  the  applicant's  material  entered  upon  a  discussion  of  the 
merits  of  vaccination  as  a  precautionary  and  preventive  measure 
in  the  interests  of  public  health  and  security,  and  led  those  oppoedng 
the  motion  to  file  affidavits  in  which  medical  men  not  only  ques- 
tioned its  utility  but  suggested  that  under  some  conditions  it  is 
even  fraught  with  danger,  I  expressed  the  view  on  the  argument 
that  such  discussion  was  beside  the  real  and  single  question  to 
be  dealt  with  and  determined  upon  the  motion.  The  Legislature 
must,  I  think,  be  assumed  to  have  come  to  the  conclusion,  before 
it  enacted  the  clause  in  question,  that  where  smallpox  was  found  to 
exist  in  a  municipality  it  was  in  the  public  interest  that  vaccination 
or  re-vaccination  should  be  ordered.  That  is  the  law,  binding 
alike  upon  the  council,  the  public,  and  the  Court.  If  the  facts 
are  proved  to  exist  and  are  brought  to  the  notice  of  the  council,  it 
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seems  obligatory  upon  that  body  to  act  in  the  manner  indicated 
in  the  section.  The  existence  of  smallpox  having  apparently, 
in  the  opinion  of  the  Provincial  Board  of  Health,  been  proved  to 
exist,  the  chief  officer  for  the  Province  of  Ontario,  by  a  writt^i 
notice  served  on  the  Mayor  of  the  City  of  Toronto  on  or  about  the 
8th  December,  1919,  called  his  attention  and  that  of  the  members 
of  the  coimcil  to  the  fact  that  the  city  had  had  for  some  time,  and 
particularly  since  the  1st  November  last,  an  outbreak  of  the 
diseai^;  that  there  had  been  a  large  number  of  cases  in  the  city; 
that  the  local  situation  had  been  well  known  to  the  members  of 
the  council;  and  that  he  was  directed  by  the  Board  ''to  respectively 
notify  you  and  the  coimcil  to  carry  out  the  provisions  of  the 
Vaccination  Act,  as  laid  down  in  sec.  12  thereof,  within  48  hours 
after  receipt  by  you  of  this  notice,  in  default  of  which  the  Board 
will  proceed  to  take  such  steps  as  may  be  necessary  to  enforce  the 
law." 

The  council  having  failed  to  comply  with  the  notice,  it  was 
under  these  circumstances  that  the  motion  was  launched. 

Preliminary  objection  was  taken  by  counsel  for  the  members 
of  the  council  that,  while  the  applicant  was,  under  the  Public 
Health  Act,  R.S.0. 1914,  ch.  218,  sec.  3  (1),  constituted  a  Provincial 
Board  of  Health  for  the  Province  of  Ontario,  and  clothed  therein 
with  powers  of  investigation,  inquiry,  and  inspection  with  reference 
to  disease  and  public  health  in  some  general  and  indicated  direc- 
tions, inclusive  of  oversight  of  vaccination  and  serum,  and  with 
authority  to  make  regulations  deemed  necessary  to  prevent  and 
initigate  disease,  it  was  not  created  a  coiporation  thereby,  and  so 
had  no  status  or  authority  to  make  the  motion. 

It  was  pointed  out,  amongst  other  things,  that,  by  sec.  15  of 
the  Act,  every  local  board  was  created  a  corporation  by  the  name 
of  ''The  Local  Board  of  Health"  of  the  particular  municipality 
for  which  it  was  formed,  and  that  by  sec.  83  (1)  it  was  expressly 
declared  that  ''no  determination  or  order  of  the  Provincial  Board 
or  of  a  local  board  for  the  removal  or  abatement  of  a  nuisance 
shall  be  enforced  except  by  order  of  a  Judge  of  the  Supreme  C!ourt 
where  such  removal  or  abatement  involves  the  loss  or  destruction 
of  property  to  the  value  of  $2,000  or  upwards,"  and  (2)  that 
"the  order  may  be  made  upon  the  application  of  the  Provincial 
Board  or  of  the  local  board."    It  was  accordingly  argqed  that  the 


Digitized  by 


Google 


XLVI.] 


ONTARIO  LAW  REPORTS. 


591 


maxim  expresaio  unius  est  exelusio  aUerius  should  be  applied  in 
the  construction  of  this  statute.  While  it  has  been  said  that  this 
maxim  is  not  of  imiversal  application,  it  is  a  general  rule  of  con- 
struction in  so  far  as  Acts  of  Parliament  are  concerned:  Blackbnrn 
V.  Flavette  (1881),  6  App.  Caa.  628,  at  p.  634;  Drifikwaier  v. 
Arthur  (1871),  10  New  South  Wales  (Supreme  Court)  193; 
Whitehead  v.  Cape  Henry  Syndicate  (1906),  54  S.E.  Repr.  306,  at 
p.  308,  105  Va.  463. 

It  was  also  argued  that  the  only  remedy,  so  far  as  recalcitrant 
members  of  the  council  were  concerned,  was  to  apply  subsecs. 
3  and  4  of  sec.  12  of  the  Vaccination  Act  to  them  and  make  them 
individually  liable  for  the  money  penalties  therein  imposed. 

In  the  case  of  Graham  v.  Commissioners  for  Queen  Victoria 
Niagara  FaUs  Park  (1896),  28  O.R.  1,  it  was  held  that  there  was  no 
liability  on  the  part  of  the  conunissioners  for  the  park  to  the 
public  using  the  highways  therein  by  reason  of  the  absence  or 
insufficiency  of  a  fence,  railing,  or  barrier  on  the  edge  of  the  cliff, 
tiiere  beiug  no  statutory  obligation  in  that  behialf  imposed  on 
them;  and  also  that  the  commissioners,  under  the  provisions  of 
the  statutes  in  that  behalf^  in  any  circumstances,  act  in  the  dis- 
charge of  their  various  duties  as  an  "emanation  from  the  Crown" 
or  as  agent  of  the  Crown,  which  is  not  liable  for  acts  of  the  sub- 
ordinate servants  of  the  commissioners. 

Counsel  for  the  applicant  relied  strongly  on  Re  City  of  Ottawa 
and  Provincial  Board  ofHeaUh  (1914),  33  O.L.R.  1,  20  D.L.R.  531, 
in  which  the  last  mentioned  case  was  considered  and  distinguished, 
and  in  which  it  was  held  that  the  Provincial  Board  of  Health  had 
acted  upon  the  assumption  ''that  it  was  justified  in  refusing  to 
approve  of  the  plans  and  specifications  because  it  did  not*  approve 
of  the  river  scheme;  and  that  the  Board  had  gone  beyond  what 
was  referred  to  it  by  the  statute  when  it  assumed  to  reject  the 
river  scheme  approved  by  the  ratepayers,"  and  "that  the  Court 
had  jurisdiction  to  make  and  should  make  a  peremptory  order  of 
mandamus  requiring  the  Board  to  consider  the  plans  and  specifica- 
tions for  the  carrying  out  of  the  river  scheme  and  to  approve  or 
disapprove  the  same  -without  regard  to  its  opinion  of  the  source  of 
supply,"  and,  further,  that  ''the  Board,  acting  imder  the  Public 
Health  Act,  2  Geo.  V.  ch.  58,  and  imder  the  special  Act  4  Geo.  V. 
ch.  84,  is  not  to  be  regarded  as  a  mere  emanation  from  the  Crown; 
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it  is  a  body  created  for  the  discharge  of  important  administrative 
and  quasi-judicial  functions"  (head-note). 

It  is  one  thing  to  say  that  it  is  a  body  created  for  the  purposes 
mentioned,  and  that,  if  it  fails  to  discharge  or  attempts  to  dis- 
charge in  an  improper  way  its  duty,  it  is  amenable  to  the  juris- 
diction of  the  Court,  but  quite  another,  as  it  seems  to  me,  to  say 
that  in  its  own  name  it  has  a  legal  right  to  apply  to  the  Court  for 
the  order  asked  for  on  this  application.  I  am  of  opinion  that  it 
has  xiot  that  right,  and  that  the  order  asked  cannot  be  made,  with 
only  the  present  parties  before  the  Court.  As  I  intimated  upon 
the  argument,  it  may  well  be  that  such  an  order  can  be  obtained  at 
the  instance  of  the  Crown,  and  that  it  might  be  made  upon  the 
present  application,  were  the  Crown  to  consent  to  be  added  as  an 
applicant.  It  is  possible  also  that  on  an  application  by  a  ratepayo* 
of  the  city  such  an  order  might  be  made,  or  that  if  one  were  to 
consent  to  become  an  applicant  such  order  might  be  made  upon 
this  motion.  In  the  latter  case  I  would  desire  to  hear  further 
argiunent. 

An  order  dismissing  the  application  was  issued,  and  from  it 
the  Board  appealed. 

January  2, 1920.  The  appeal  was  heard  by  a  Divisional  Court 
composed  of  Riddell,  Latchpord,  Middlbtton,  and  Lennox,  JJ. 

H.  M,  Mowatj  E.C.,  for  the  appellant  Board,  contended  that 
the  case  was  one  in  which  a  mandamus  should  be  granted,  referring 
to  Re  Massey  Manufacturing  Co.  (1886),  11  O.R.  444, 13  A.R.  446; 
In  re  Marter  and  Gravenhurst  Court  of  Revision  (1889),  18  O.R.  243; 
Regina  v,  Staines  Union  (1893),  62  L.J.Q.B.  540;  Regina  v.  Mayor 
of  Rochester  (1857),  7  E.  &  B.  920,  per  Lord  Campbell,  C.J.,  at  p. 
924:  ''Where  such  an  act  is  required  to  be  done  for  the  public 
good,  and  there  has  been  a  wrongful  omission  to  do  it,  and  serious 
inconvenience  will  arise  from  its  not  being  done,  this  Court  has 
been  considered  to  have  the  power  of  ordering  it  to  be  done,  under 
the  prerogative  writ  of  mandamus,  while  practically  it  may  be 
done  for  the  benefit  of  the  public."  The  Provincial  Board  of 
Health  is  not  a  mere  emanation  from  the  Crown:  see  Graham  v. 
Commissioners  for  Queen  Victoria  Niagara  FaUs  Park,  28  O.R.  1; 
it  is  a  body  created  for  very  important  administrative  and  quasi- 
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judicial  functions,  a  public  authority  performing  a  statutory 
duty:  Re  CUy  of  Ottawa  and  Provincial  Board  of  Healih,  33  OX.R. 
1,  20  D.L.R.  531;  see  the  Public  Health  Act,  sec.  83  (2);  see  also 
the  Imperial  Local  Government  Board  Act,  1871,  34  &  35  Vict, 
ch.  70,  and  Hblsbury's  Lawff  of  England,  vol.  7,  p.  103,  para.  188. 
Remedy  may  be  had  ^gainst  a  local  board  of  health  by  a  writ  of 
mandamus:  see  sec.  15  of  the  Public  Health  Act;  Rich  v. 
Mdancthon  Board  of  HeaUh  (1912),  26  O.L.R.  48,  2  D.L.R.  866; 
Ro98  V.  Township  of  London  (1910),  20  O.L.R.  578;  Toronto 
Public  Library  Board  v.  CUy  of  Toronto  (1900),  19  P.R.  329;  Rex 
V.  Bishop  of  Sarutn,  [1916]  1  K.B.  466.  There  is  a  discretion  in 
the  Court  to  grant  a  mandamus:  Halsbury's  Laws  of  England, 
vol.  10,  p.  78,  para.  161;  Regina  v.  Leicester  Union,  [1899]  2  Q3. 
632,  per  Darling,  J.,  at  pp.  637,  638;  Regina  v.  AU  Saints  Wigan 
{Churchwardens)  (1876),  1  App.  Cas.  611;  but  that  discretion  must 
be  governed  by  certain  principles:  Regina  v.  Lambourn  Valley 
B.W.  Co.  (1888),  22  Q.B.D.  463;  Mayor  of  Rochester  v.  The  Queen 
(1858),  E.B.  &  E.  1024,  per  Martin,  B.,  at  p.  1033:  ''Instead  of 
being  astute  to  discover  reasons  for  not  applying  this  great  con- 
stitutional remedy  for  error  and  misgovemment,  we  t^hink  it  our 
duty  to  be  vigilant  to  apply  it  in  every  case  to  which,  by  any 
reasonable  construction,  it  can  be  made  applicable."  Where  the 
Attorney-General  is  a  necessary  party  to  the  action,  it  should  be 
brought  by  him  on  the  relation  of  the  party  who  seeks  to  enforce 
the  public  right,  the  leave  of  the  Attorney-General  having  been 
first  obtained:  Halsbury's  Laws  of  England,  vol.  23,  p.  101, 
para.  174. 

G.  R.  Geary,  K.C.,  and  C.  'M,  Colquhoun,  for  the  reefpondents, 
said  that  the  powers  and  duties  of  the  Provincial  Board  were  set 
out  in  sees.  6,  7,  and  8  of  the  Public  Health  Act,  and  that,  unlike 
local  boards  of  health,  the  Provincial  Board  was  not  a  corporation: 
see  Sdlars  v.  Village  of  Button  (1904),  7  O.L.R.  646;  Regina  v. 
Guardians  of  Lewisham  Union,  [1897]  1  Q.B.  498,  per  Wright,  J., 
at  p.  500:  ''The  applicant,  in  order  to  entitle  himself  to  a  man- 
damus, must  first  of  all  shew  that  he  has  a  legal  specific  right  to 
ask  for  the  interference  of  the  Comi;."  See  also  Metallic  Roofing 
Co,  V.  Local  Union  No.SO  (1903), 5  O.L.R. 424;  Small  v.  American 
Federation*  of  Musicians  (1903),  5  O.L.R.  456;  High's  Extra- 
ordinary Legal  Remedies,  3rd  ed.,  p.  442  et  seq,,  where  the  law  is 
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well  set  out.  The  Attorney-General  is  a  necessary  party  to  the 
action:  Devonport  Corparalton  v.  Toter,  [1903]  1  Ch.  759;  Hope  v. 
HamiUon  Park  Commimoners  (1901),  1  O.L.R.  477.  There  is 
therefore  no  legal  right  in  the  Provincial  Board  to  ask  for  a 
mandamus:  Halsbury's  Laws  of  England,  vol.  10,^  pp.  99,  100, 
para.  197;  Peebles  v.  OawdUUiridle  Urban  District  Council,  [1897] 
1  Q.B.  625. 

Mowai,  K.C.,  in  reply,  distinguished  Devonport  CorporaUon 
V.  Tozer,  supra,  and  Hope  v.  HamiUon  Park  Commissioners,  supra, 
and  referred  to  Doe  dem.  Murray  v.  Bridges  (1831),  1  B.  &  Ad.  847, 
per  Lord  Tenterden,  C.J.,  at  p.  859:  "If  an  obligation  is  created, 
but  no  mode  of  enforcing  its  performance  is  ordained,  the  common 
law  may,  in  general,  find  a  mode  suited  to  the  particular  nature 
of  the  case." 


January  6.  Riddell,  J.:^ — Smallpox  exists  in  the  city  of 
Toronto;  the  learned  Judge  in  Chair.bers  refused  a  mandamus 
to  compel  the  council  of  the  municipality  to  order  vaccination  or 
re-vaccination  of  all  persons  in  the  city;  the  Board  desired  to 
appeal,  and  applied  for  a  speedy  hearing.  It  was  foimd  possible 
to  form  a  Court  imder  sec.  14  of  the  Ontario  Judicature  Act;  and, 
in  view  of  the  importance  and  urgency  of  the  matter,  a  Court  was 
formed  for  the  purpose,  with  the  distinct  statement  to  the  applicant 
that  we  should  not  hear  the  motion  unless  it  was  desired  also  by 
the  city  corporation. 

The  case  has  been  fully,  carefully,  and  ably  argued  on  both 
sides. 

After  a  careful  examination  of  the  legislation  and  authorities, 
I  cannot  find  that  the  appeal  should  succeed. 

There  are  certain  matters  about  which  there  is  and  can  be  no 
controversy  or  doubt. 

Smallpox  exists  in  Toronto;  this  fact  alone  makes  it  the  duty 
of  the  coimdl  of  the  municipality  to  make  an  order  imder  the 
Vaccination  Act,  R.S.O.  1914,  ch.  219,  sec.  12.  The  council  of  a 
municipality  in  many  cases  is  given  a  discretion  as  to  measures 
to  be  passed;  and  in  such  cases  the  Court — ^in  recent  practice  at 
least — does  not  iaterfere  if  there  is  good  faith.  But  in  this  case 
there  is  no  such  discretion  given.  Smallpox  existing,  it  &  the  duty 
of  the  coirncU  to  make  the  prescribed  order.    A  member  of  the 
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council  has  no  more  right  under  the  law  to  bring  into  play  his 
views  of  the  propriety  of  vaccination  than  he  has  his  views  of 
prohibition  or  duties  upon  imports. 

Again,  there  can  be  no  doubt  of  the  power  of  the  Court  to 
grant  a  mandamus  that  the  council  do  its  statutory  duty — and, 
while  the  Court  has  a  discretion,  the  discretion  does  not  as  a  rule 
go  so  far  as  to  overlook  breach  of  a  plain  imperative  duty  imposed 
by  the  Legislature. 

In  Rex  V.  Bishop  of  Sarum,  [1916]  1  K.B.  466,  the  Bishop  was 
compelled  to  admit  as  a  churchwarden  a  person  whom  he  judged 
from  his  known  character,  words,  and  conduct  to  be  imfit  for  the 
office.  The  Court  said  (pp.  469,  479):  "If  the  Bishop  had  a 
discretion  to  examine  into  character  before  admitting  ...  a 
churchwarden,  it  can  hardly  be  questioned  that  he  made  a  reason* 
able  use  of  that  discretion" — ^but,  holding  that  he  had  a  merely 
ministerial  duty  to  perform,  granted  a  mandamus.  See  also  Rex 
^.  Lords  Commissioneri  of  His  Majesty's  Treasury^  [1909]  2  K.B. 
183,  and  cases  cited  in  botii  cases.  So  here  the  council,  if  it  had  a 
discretion,  would  be  beyond  the  reach  of  a  mandamus;  but,  having 
a  purely  ministerial  duty,  it  is  subject  to  the  order  of  the  Court. 

But  the  Court  does  not  act  proprio  motu — ^nor  has  it  so  acted 
for  many  years:  at  one  time  the  Chief  Justice  of  the  King's  Bench 
was  a  sort  of  detective  and  crown  prosecutor,  but  that  time  is 
long  past.  We  act  in  giving  a  mandamus  only  upon  the  appli- 
cation of  some  person,  natural  or  artificial,  who  is  entitled  to  ask 
the  Court  for  an  order. 

There  are  two  distinct  questions  here  involved,  which  were 
not  always  kept  separate  on  the  argument,  and  which  may  easily 
be  confused: — 

(1)  As  to  the  right,  i.e.,  the  legal  power,  of  the  applicant  to 
apply  to  the  Coint  at  all;  and 

(2)  As  to  the  right  of  the  applicant  to  the  relief  sought. 

As  to  the  first,  I  feel  no  difficulty.  While  the  Provincial  Board 
of  Health  is  not  made  a  corporation  by  the  Act,  it  is  made  a  legal 
entity,  wholly  distinct  from  its  individual  members:  it  has  duties 
to  perform  as  a  Board,  and  in  the  performance  of  these  duties  it 
may  require  the  assistance  of  the  Court.  For  example,  sec.  6  (c) 
of  the  Public  Health  Act  making  it  the  duty  of  the  Board  to  prevent 
as  far  as  possible  the  sale  of  impure  or  inert  vaccine  matter,  can  it 
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be  doubted  that  the  Board  could  sue  for  an  injunction  against 
any  one  persisting  in  selling  such  vaccine  matter,  or  against  any 
one  interfering  with  their  distribution  of  sanitary  literature  under 
sec.  6  CO?  And  indeed  the  Board,  as  a  Board,  is  given  the  power 
specifically  to  apply  to  the  Ck>urt,  in  certain  cireumstanoes,  by 
sec.  83  (2)  of  the  Act,  R.S.0. 1914,  ch.  218. 

I  think  that  the  Act  throughout  implies  that  the  Board  is  a 
legal  entity  with  rights  as  well  as  duties,  and  in  that  view  it  has  a 
right  to  be  heard  in  Coiui) .  I  cannot  think  that  it  is  a  ierHum  quid, 
both  a  legal  entity  and  not  a  legal  entity.  If  there  be  anything 
in  SeOara  v.  Village  of  Dutton  (1904),  7  O.L.R.  646,  inconsistent 
with  this,  it  is  not  to  be  fbllowed.  Metallic  Roofing  Co.  v.  Local 
Union  No.  SO,  5  O.L.R.  424,  was  decided  as  it  was  because 
the  appellants  were  held  not  to  be  a  logal  entity.  Re  Ciiy  of 
Ottawa  and  Provincial  Board  of  Health,  33  O.L.R.  1, 20  D.L.R.  531, 
is,  in  my  opinion,  well  decided,  and  I  can  see  no  difference  between 
etaius  to  subject  to  motion  for  a  mandamus  and  status  to  entitle 
to  come  into  Court  and  ask  for  a  mandamus. 

But,  in  the  view  I  take  of  the  second  question,  it  is  not  necessary 
to  give  a  decided  opinion  on  this  point. 

Assuming  the  entity  of  the  Board  and  its  power  of  applying 
to  the  Court,  I  do  not  think  it  has  a  right  to  the  order  asked  for. 

By  no  stretch  of  charity  can  it  be  said  that  the  Act  is  wdl 
drawn:  but  we  must  take  it  as  it  is  drawn — ^we  can  neither  enlarge 
nor  diminish  it.  The  Board  has  large  powers  of  l^islation  given 
by  sec.  8  of  the  Public  Health  Act;  but  that  l^islation,  to  be  valid, 
must  meet  the  approval  of  the  Lieutenant-Governor  in  Council, 
i.6.,  of  the  Ministers  of  the  Crown  reefponsible  to  the  Legislature 
elected  by  the  people.  There  is  no  reason  why,  imd^  sec.  8  (a),  a 
regulation  that  all  persons  should  be  vaccinated,  etc.,  should  not 
be  made  if  the  Ministry  of  the  day  were  in  favour  of  it;  but  that 
is  not  here  the  question. 

Under  the  law,  a  mandamus  is  not  granted  unless  the  applicant 
can  ''shew  that  he  has  a  clear  legal  specific  right  to  ask  for  the 
intervention  of  the  Court:"  Regina  v.  Guardians  of  Lewisham 
Union,  [1897]  1  Q.B.  49&— "The  Court  has  never  exercised  a 
general  power  to  enforce  the  performance  of  their  statutory  duties 
by  public  bodies  on  the  application  of  anybody  who  chooses  to 
apply  for  a  mandamus.    It  has  always  required  that  the  applicant 
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for  a  mandamus  shall  have  a  legal  specific  right  to  enforce  the 
performance  of  those  duties"  (at  p.  501,  }»er  Bruce,  J.)  No  such 
right  is  given  to  the  Board  specifically,  or,  A  I  think,  by  implica- 
tion. 

Very  extensive  powers  of  investigation  are«  given  the  Board 
by  sees.  6  and  7,  but  there  is  nothing  to  indicate  any  duty  or 
power  of  supervision  over  the  conduct  of  mimidpal  councils  in 
vaccination  matters  any  more  than  in  other  matters.  No  doubt 
the  Board  is  deeply  concerned  in  the  health  of  the  peopleeof 
Toronto,  but  not  in  a  different  way  from  that  of  the  people  of 
Cobourg  or  of  Ancaster.  The  council  of  the  dty  is  a  separate 
and  distinct  body,  with  its  own  ambit  of  duty  prescribed  by 
statute,  and  I  can  see  no  more  right  in  the  Board  to  interfere  in 
ihh  conduct  of  the  council  than  in  the  council  to  interfere  in  the 
conduct  of  the  Board.    - 

It  has  been  suggested  that  the  Local  Board  of  Health  should 
join  in  the  application— as  at  present  advised  I  do  not  consider 
that  the  case  would  be  advanced  by  such  an  addition.  I  fail  to 
see  the  legal  specific  right  of  this  body  to  a  mandamus.  But,  in 
view  of  the  fact  that  an  election  has  been  held  and  a  new  council 
about  to  take  office,  I  think  it  best  not  to  allow  the  Local  Board  of 
Health  to  join  in  the  present  application,  but  leave  that  body  to 
make  a  substantive  application  if  so  advised. 

The  applicant  having  acted  in  good  faith  and  in  the  public 
interest,  it  iB  not  a  case  for  costs. 

The  attention  of  the  Government  should  be  drawn  to  the 
defects  in  the  Act;  for  that  purpose  a  copy  of  the  judgment  will 
be  sent  to  the  Attorney-General  for  the  information  of  himself 
and  his  colleagues. 

Note:^ — Since  the  above  judgment  was  ready  for  delivery  out, 
we  have  been  advised  that  the  Local  Board  does  not  wish  to  join. 
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Latchford  and  Middleton,  JJ.,  agreed  with  Riddell,  J. 

Lennox,  J.: — ^I  heartily  concur  in  the  conclusion  that  the 
appeal  should  be  dismissed,  and  that  it  is  not  a  case  for  awarding 
costs.  I  refrain  from  going  further,  not  because  I  have  any 
reason  to  doubt  the  correctness  of  the  judgment  of  my  learned 
brother  Riddell  throughout,  but  because  I  have  nqt  examined 
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into  some  of  the  questions  dealt  with,  with  the  degree  of  care  that 
would  justify  me  in  expressing  a  final  opinion,  and  it  is  not 
essential  that  I  should^do  so  at  this  time. 

Appeal  dismissed  wiihoui  easts. 


[ROSE,  J.] 


Montreal  Trust  Co.  v.  Richardson. 


Contract — Undertaking  of  Investor  vHih  Promoter  of  Company  to  Undenorile 
Shares — **Underuritina  Form**  Signed  by  Investor — Agreement  to  ^'Subscribe 
for"   and  Purchase  Snares — Contemplated  Profits  of  Promoter — Duty  -to 

Disclose  —  Misrepresentations  —  Materiality Authority  to  Hypothecate 

Agreement  to  **Banking  Institution** — Trust  Company — Assignment  of 
Agreement  to — Action  by  Trust  Company  against  Executor  of  Investor — 
Defence  Based  upon  Misrepresentation  not  Available  to  Executory-Assign- 
ment of  Chose  in  Action — Rule  as  lo  Existing  Equities — Omission  of 
Company  to  File  Prospectus — Ontario  Companies  Acty  7  Edw.  VII.  ch. 
S4t  sec.  97 — Notice  of  Assignment — Conwyancing  and  Law  of  Property 
Acty  R.S.O.  1914,  ch.  109,  sec.  49— Parties  to  Action— Rule  86. 

T.  was  promoting  and  the  M.  company  were  financing  a  merger  of  certain 
business  houses.  The  profits  were  to  be  divided  between  them  in  ceitain 
fixed  proportions.  The  plan  was  that  T.,  who  had  obtained  options  for  the 
purchase  of  the  shares  and  assets  of  the  companies  and  firms  to  be  amalga- 
mated, at  prices  payable  principally  in  shares  of  a  new  company,  should 
sell  the  shares  ana  assets  of  the  amalgamating  companies  and  firms  to  the 
new  company  at  an  increased  price,  also  payable  in  shares  of  the  new 
company — ^the  difference  between  the  prices  named  in  the  options  and  the 
price  which  T.  was  to  obtain  being  the  profit  which  he  and  the  M.  company 
were  to  divide  between  them — and  that  working  capital  for  the  new  com- 
pany was  to  be  obtained  by  the  sale  of  others  of  its  shares.  T.  wrote  a 
letter  to  R.  enclosing  a  memorandum  setting  forth,  in  enthusiastic  but  very 
general  terms,  the  advantages  that  were  to  be  hoped  for  from  the  merger, 
and  also  enclosed  what  he  called  "an  underwriting  form."  In  the  letter 
he  said  that  the  monev  which  would  be  received  from  the  sale  of  surplus 
meichandise  when  the  cfifTerent  factories  were  concentrated,  with  the  $150,000 
of  stock  which  the  M.  company  had  undertaken  to  sell,  would  give  the 
new  concern  ample  cash  capital,  so  that  it  was  improbable  that  any  payment 
would  ever  be  called  on  the  underwriting!  that  the  underwriters  would  get 
50  per  cent,  of  common  stock  as  comix»n.sation  for  their  underwriting  services; 


subscribe  for  and  agree  to  purchase  from"  the  M.  company  "preferred 
shares  of  the  above  company,"  that  is,  the  new  company,  "to  the  number 
and  amounts  act  opposite  our  resjxjctive  names.  The  price  to  be  paid  for 
siiid  shares  is  95  j>er  cent,  of  the  par  value  thereof  with  50  per  cent,  of  the 
par  value  thereof  in  bonus  common  stock  of  the  company.  The  purchase- 
price  to  be  paid  on  the  15th  day  of  January,  1913.  This  underwriting  may 
be  pledged  or  hypothecated  with  any  banking  institution  as  security  for 
advances."  Opposite  the  signature  of  R.,  "$10,000"  was  written.  The 
plaintiffs,  a  trust  company  incorporated  in  the  Province  of  Quebec,  made 
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advanoes  to  the   M.   company,   and  that  company  deposited  with  the  1920 

plaintiffs  as  collateral  security  for  what  was  due  to  the  plaintiffs  in  respect  

of  advances,  the  "underwriting  agreement"  received  from  R.     In  an  action     Montreal 
against  the  executor  of  R.  upon  the  agreement : —  Trust  Co. 

Hddt  that  there  were  no  material  misrepresentations  in  the  memorandum  v. 

sent  by  T.  to  R. ;  and  that  T.  was  under  no  duty  to  disclose  to  R.  the  fact  Richardson. 
that  he  expected  to  make  a  profit — ^it  must,  indeed,  have  been  apparent  to 
R.  that  some  profit  was  in  contemplation. 

But  the  statement  that  the  money  to  be  derived  from  the  sale  of  the  surplus 
assets  together  with  the  $150,000  to  be  raised  by  the  sale  of  shares  would 
give  the  new  company  ample  cash  capital,  so  that  there  was  little  chance 
of  its  becoming  necessary  to  call  upon  the  underwriters,  was  a  material 
misrepresentation,  acted  upon  by  R. ;  and  the  agreement  would,  in  the  hands 
of  the  M.  company,  have  been  affected  by  this  misrepresentation. 

The  plaintiffs,  however,  were  a  "banking  institution"  within  the  meaning  of 
that  expression  as  used  in  the  agreement,  one  of  the  institutions  to  waich 
the  M.  company  was  authorised  to  hypothecate  the  agreement;  and  the 
defendant  was  not  entitled,  as  against  the  plaintiffs,  to  set  up  the  mis- 
representation as  a  defence. 

It  appeared  from  the  terms  of  the  contract  that  it  must  have  been  intended 
to  be  assignable  free  from  and  unaffected  by  any  equities  existing  as  between 
R.  and  the  M.  company;  and  the  rule  that  a  chose  in  action  assignable  only 
in  equity  must  be  assigned  subject  to  the  equities  existing  between  the 
original  parties  to  the  contract,  must  give  way*. 

In  re  Agra  and  Masterman'a  Bank,  Ex  p.  Asiatic  Banking  Corporation  (1867), 
L.R.  2  Ch.  391,  397,  followed. 

Notwithstanding  the  use  of  the  words  "subscribe  for,"  in  the  expression 
"subscribe  for  and  agree  to  purchase  from"  the  M.  company,  the  agreement, 
read  as  a  whole,  comd  not  be  construed  as  anything  out  an  agreement  to 
buy  from  the  M.  company;  and  the  omission  to  ffle  a  prospectus  of  the 
new  company  (Ontario  (Companies  Act,  7  Edw.  VII.  ch.  34,  sec.  97)  could  not 
be  invoked. 

Even  if  the  correspondence  did  not  amount  to  the  express  notice  in  writing  of 
the  assignment  of  the  agreement  to  the  plaintiffs,  requiied  by  sec.  49  of 
the  Conveyancing  and  Law  of  Property  Act,  R.S.O.  1914,  ch.  109,  the 
objection  that  the  plaintiffs  could  not  maintain  the  action  in  their  own  name 
was  untenable:  Rule  85,  as  explained  in  Graham  v.  Crouchman  (1917), 
41  O.L.R.  22. 

Action  against  the  executor  of  George  T.  Richardson,  deceased, 
to  recover  $9,500  and  interest  upon  what  was  alleged  to  be  an 
underwriting  agreement  made  by  the  deceased,  in  respect  of  the 
shares  of  a  company  called  '^Canadian  Jewellers  Limited." 

The  action  was  tried  by  Rose,  J.,  without  a  jury,  at  Kingston. 
J.  L.  Whiting,  K.C.,  and  J,  B.  Walkem,  K.C.,  for  the  plaintiffs. 
A.  B.  Cunninghamy  for  the  defendant. 

January  7.  Rose,  J.: — This  case  seems  to  belong  to  the 
large  class  of  those  which  have  arisen  by  reason  of  the  practice 
which  is  so  general,  even  amongst  experienced  men  of  business, 
of  signing  documents  without  taking  care  to  see  that  they  correctly 
set  forth  the  bargains  of  which  they  are  intended  to  be  the  record. 
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J,'  One  Henry  Timmis  and  J.  A.  Mackay  &  Co.  limited,   of 

^^^  Montreal,  were  engaged  in  promoting  the  mei^ger  of  certain 
Montreal  manufacturing  and  importing  wholesale  jewellery  businesses,  or, 
Trust  Co.  ^  -^  Mackay  prefers  to  put  it,  Timmis  was  promoting  and 
KicHARDsoN.  J.  A.  Mackay  &  Co.  Limited  were  financing  the  merger,  the 
profits  of  which  were  to  be  divided  between  them  in  certain 
fixed  proportions.  The  plan  was  that  Timmis,  who  had  obtained 
options  for  the  purchase  of  the  shares  of  some  and  of  the  assets 
of  others  of  four  of  the  companies  or  firms  to  be  amalgamated, 
at  prices  payable  principally  in  shares  of  a  new  company  called 
Canadian  Jewellers  Limited,  should  sell  the  shares  and  assets 
of  the  amalgamating  companies  and  firms  to  the  new  company 
at  an  increased  price,  also  payable  in  shares  of  the  new  company — 
the  difference  between  the  prices  named  in  the  options  and  the 
price  "Cirhich  Timmis  was  to  obtain  being  the  profit  which  he  and 
J.  A.  Mackay  &  Co.  Limited  were  to  divide  between  them — 
and  that  working  capital  for  the  new  company  should  be  obtained 
by  the  sale  of  others  of  its  shares. 

Timmis  was  acquainted  with  Mr.  George  T.  Richardson,  of 
Kingston,  now  deceased,  of  whose  will  the  defendant  is  the  exe- 
cutor. To  him  he  wrote  on  the  8th  September,  1911,  enclosing  a 
memorandum  in  which  were  set  forth  in  enthusiastic  but  very 
general  terms  the  advantages  that  were  to  be  hoped  for  from 
the  merger,  and  in  his  letter  he  said: — 

*'I  enclose  an  underwriting  form  The  money  which 

we  will  receive  from  the  sale  of  surplus  merchandise  when  the 
different  factories  have  been  concentrated,  with  the  $150,000 
of  stock  which  Messrs.  Mackay  &  Co.  have  imdertaken  to  sell 
to  their  clients,  will  give  the  new  concern  ample  cash  capital, 
so  that  it  is  exceedingly  improbable  that  any  payment  whatever 
will  ever  be  called  on  the  underwriting.  The  underwriters  will 
get  50  per  cent,  of  common  stock  as  compensation  for  their 
imderwriting  services  ...  I  shall  be  very  glad  indeed 
to  have  you  in  on  it  if  you  care  to  come,  but  feel  perfectly  free  to 
decline  it  if  it  is  not  entirely  acceptable  to  you     .  . " 

On  the  12th  September,  1911,  Mr.  Richardson  wrote  in 
answer. — 

"Am  obliged  to  you  for  giving  me  an  opportunity  in  this. 
While  the  outline  is  very  meagre,  am  satisfied  to  take  a  chance 
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at  it,  aad  have  signed  for  100  shares.    I  enclose  you  under-       \!^' 
writing  agreement."  ^^^ 

The  "underwriting  agreement''  mentioned  was  not  produced    Montbbal 
at  the  trial,  but  it  may  be  assumed  that  it  was  in  the  same  form    1^^^  ^• 
as  one  substituted  for  it  some  14  months  later,  which  will  be  Richabdson. 
set  forth  presently.    On  the  14th  September,  1911,  Mr.  Tinmiis 
wrote  acknowledging  receipt  of  the  "underwriting"  and  enclosing 
what  he  called  "a  formal  letter  covering  same."    This  "formal 
letter"  was  also  signed  by  him,  but  was  on  the  letter  paper  of 
J.  A.  Mackay  &  Co.  Limited.    It  was  as  follows. — 

"Canadian  Jewellers  Limited. 

"We  hereby  confirm  that  your  signature  to  the  underwriting  of 
this  company  for  $10,000  is  to  be  compensated  for  by  the  allot- 
ment to  you  of  $5,000  of  the  common  stock.of  this  company. 

"We  also  confirm  that  it  is  anticipated  that  sufficient  cash 
will  be  obtained  by  the  consolidation  of  the  factories  and  the 
reduction  of  siuplus  merchandise  together  with  the  sale  of  fresh 
stock  to  some  of  our  clients  for  all  the  compan3r's  requirements, 
without  the  necessity  of  any  call  whatever  on  the  underwriters." 

On  the  23rd  January,  1912,  Mr.  Richardson  wrote  to  Mr. 
Timmis. — 

"Would  you  mind  writing  a  few  particulars  in  r^ard  to  this? 
When  will  M'ackay  and  Company  puib  this  stock  in  the  market 
and  imder  what  terms?  Presume  the  stock  is  all  underwritten, 
although  did  not  say  so  when  first  referring  to  it.  Any  further 
particulars  will  be  appreciated.  Want  to  keep  a  line  on  this  and 
know  what  will  be  necessary  and  under  what  terms  payment  must 
be  made  in  case  the  underwriters  are  required  to  take  delivery." 

And  on  the  25th  January,  1912,  Timmis  answered: — 

"The  underwriting  .  .  .  does  not  mature  until  the 
15th  September  next,  and  J.  A.  Mackay  &  Co.  have  decided 
to  defer  the  issue  till  a  little  later  on.  The  underwriting  has  all 
been  obtained,  the  factories  are  in  operation,  and  the  outlook  is 
very  promising.  Mackay  &  Co.  are  very  confident  that  they 
can  clean  up  the  issue  without  any  call  on  the  underwriters,  and 
I  think  they  are  right  in  this." 

Apparently,  there  was  no  further  letter  until  the  15th  Novem- 
ber, 1912,  when  J.  A.  Mackay  &  Co.  Limited  wrote  to  Mr. 
Richardson: — 
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"Referring  to  your  underwriting  of 'Canadian  Jewellers  Limited, 
which  matured  on  the  15th  day  of  September,  we  eneloee  herewith 
a  substitution  covering  extension  of  same  to  15th  day  of  January 
next. 

"Please  sign  the  same  and  return  to  us  at  your  convenience 
when  we  will  return  your  original  form." 

Without  asking  for  any  further  information,  or  raising  any 
objection,  Mr.  Richardson  sent  to  J.  A.  Mackay  &  Co.  Limited 
the  "substitution"  requested,  which  is  the  document  upon  which 
this  action  is  founded,  and  J.  A.  Mackay  &  Co.  Limited  returned 
the  original  underwriting.  The  new  document  is,  in  full,  as 
follows: — 

"Canadian  Jewellers  •Limited. 
** Authorised  Capital, 

"Preferred  shares $2,500,000 

"Ccmimon  shares 2,500,000 

"All  shares  of  the  par  value  of  $100  each. 
"We,  the  undersigned,  severally  subscribe  for  and  agree  to 
purchase  from  J.  A.  Mackay  &  Co.  Limited,  preferred  shares  of 
the  above  company  to  the  number  and.  amounts  set  opposite  our 
respective  names.  The  price  to  be  paid  for  said  shares  is  95  per 
cent,  of  the  -par  value  thereof  with  50  per  cent,  of  the  par  value 
thereof  in  bonus  common  stock  of  the  company.  The  purchase- 
price  to  be  paid  on  the  15th  day  of  January,  1913. 

"This  underwriting  may  be  pledged  or  hypothecated  with  any 
banking  institution  as  security  for  advances. 

"This  agreement  may  be  signed  in  counterpart,  and  all  counter- 
parts taken  together,  shall  be  deemed  to  be  one  original  instrument. 

No.  of  shares  Total  amount 
^^Narne  of  subscriber.   Address,   subscribed,  of  subscription.  Witness. 
"G.T.Richardson.  Kingston, Ont.     100  $10,000       A.W." 

By  the  time  of  the  execution  of  this  document,  the  company, 
Canadian  Jewellers  Limited,  had  issued  a  large  number  of  shares 
of  its  preferred  stock:  the  exact  number  is  not  of  importance, 
but,  if  I  have  added  correctly  the  figures  appearing  in  the  stock- 
transfer  book,  exhibit  9,  about  6,028  had  been  issued.  Of  these, 
some  had  gone  to  the  persons  whose  businesses  had  been  taken 
over,  and  most  of  the  others  had  been  issued  to  J.  A.  Mackay 
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&  Co.  Limited.    Apparently,  Mackay  &  Co.  were  subscribing       ^^^'' 
for  the  shares  and  were  paying  for  them  with  money  borrowed  from         ^^^ 
the  Montreal  Trust  Company,  the  plaintififs  in  this  action,  and     Montreal 
were    then    re-selling   them    for    cash,    or    trading    them    for    ^«^®1'^^- 
shares  or  securities  of  other  companies.    On  the  18th  November,  Richardson. 
1912,  they  owed  the  trust  company,  in  respect  of  advances,  some- 
thing over  $160,000,  and  as  collateral  security  they  deposited 
with  the  trust  company  the  "underwriting  agreement"  received 
from  Mr.  Richardson^  and,  at  that  time,  or  at  another  time,  I  am 
not  sure  which,  deposited  also  certificates  for  the  100  shares  of 
preferred  and  the  50  shares  of  common  stock,  so  that  if  the  trust 
company  had  to  call  upon  Mr.  Richardson  for  payment  it  would 
have  the  shares  in  hand  for  delivery  to  him. 

During  the  year  1913  there  were  several  letters  from  Mr. 
Richardson  to  Timmis  asking  for  information  about  the  under- 
writing, to  each  of  which  there  was  an  evasive  answer;  and  then, 
in  January,  1914,  J.  A.  Mackay  &  Co.  Limited  sent  in  a  bill  dated 
the  31st  December,  1913,  for  '^balance  re  Canadian  Jewellers 
Limited  stock  $9,500,"  together  with  interest  at  7  per  cent,  for 
364  days,  $663.18. 

Upon  the  receipt  of  the  bill,  Mr.  Richardson. wrote>  under  the 
date  29th  January,  1914:— 

"I  received  a  somewhat  surprising  account  from  you  yesterday, 
which  I  enclose  herewith.  Please  refer  to  the  underwriting  in 
this  matter  and  have  the  necessary  corrections  made  in  your 
books.    I  was  freed  from  this  some  time  ago." 

Mr.  Mackay  answered  on  the  6th  February,  1919:  "Your 
utMlerwriting  was  hypothecated  with  the  Montreal  Trust  Com- 
pany a  considerable  time  ago,  and  same  has  not  been  sold  yet, 
although  we  eventually  hope  to  get  you  out  of  this.  In  the  mean- 
time you  are  just  as  liable  to  the  trust  company  as  at  any  time  since 
you  signed  the  agreement.  The  trust  company  are  insisting  on 
getting  the  interest  from  the  underwriters." 

In  May  J.  A.  Mackay  &  Co.  Limited  made  a  further  demand, 
and  on  the  24th  August  they  wrote  suggestiQg  the  signing  of  a 
new  underwriting,  saying  that  because  of  the  war  the  trust  company 
had  agreed  to  a  renewal.  It  is  not  probable  that  Mr.  Richardson, 
who  enlisted  and  went  to  Valcartier  Camp  in  August,  and  who 
went  overseas  with  the  first  Canadian  contingent,  and  who  was 
killed  in  March,  1916,  ever  saw  this  letter. 
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^^!^  In  December,  1919,  the  trust  company  caused  a  copyof  aformal 

^^^        hypothecation  of  the  underwriting,   dated  the  30th  Octoberi 

MoNTBBAL     1914,  to  bc  loft  at  Mr.  Richardson's  ''domicile"  in  Kingston. 

Thubt  Co.  ipjj^  expression  of  astonishment  contained  in  the  letter  written 

RicHABDBON.  by  Mr.  Richardson  on  the  29th  January,  1914,  when  he  received 
the  bill  for  the  $9,500  and  interest,  is  not  to  be  wondered  at.    He 
doubtless  thought  that  what  he  had  signed  was  really  what  k 
repeatedly  spoken  of  in  the  correspondence,  an  underwriting,  agree- 
ment— an  agreement  that  if  the  propose  issue  was  not  all  taken 
up  by  the  public  he  and  the  other  underwriters  would  take  up 
their  proportionate  parts  of  what  was  left,  his  liability  being 
limited  to  100  shares.    What  he  may  have  supposed  to  be  the 
amouift  of  the  proposed  issue  no  one  can  say:   Mr.  Cunningham 
suggests  that  it  was  the  1,500  shares  spoken  of  in   Timmis's 
letters  as  shares  which  J.  A.  Mackay  &  Co.  Limited  had  agreed 
to  place  with  their  clients:  but  he  can  scarcely  have  thou^t 
that  that  was  the  limit — ^what  was  said  in  the  letters  was  that  the 
sale  of  these  shares  would  probably  obviate  the  necessity  of  calling 
upon  the  imderwriters:  it  would  have  been  more  reasonable  to  sup- 
pose that  the  issue  being  underwritten  was  the  issue  of  6,000  shares 
mentioned  at  the  top  of  the  agreement.    But  this  is  all  speculation : 
the  description  of  the  issue  to  be  underwritten  was  one  of  the 
things  which  it  would  have  been  prudent  for  him  to  have,  but 
which  he  did  not  have,  inserted  in  the  agreement,  and  thoie 
is  no  particular  object  in  trying  to  decide  what  it  was  that  he 
thought  he  was  underwriting.    It  is  probable,   also,   that  he 
thought  that  it  was  a  term  of  the  agreement  that  if  he  was  to  be 
called  upon  he  must  be  called  upon  by  the  15th  January,  1913: 
such  an  inference  would  naturally  have  been  drawn  from  the 
request  of  J.  A.  Mackay  &  Co.  Limited,  in  their  letter  of  the 
15th  November,  1912,  that  he  should  "extend"  his  underwriting 
until  the  15th  January:  if  Mackay  &  Co.  did  not,  in  November, 
think  that  they  had  lost  their  right  to  call  upon  Mr.  RidiardBon 
by  not  calling  upon  him  before  the  first  agreement  "matured" 
in  September,  it  is  difficult  to  xmderstand  why  they  should  have 
asked  for  an  extension,  imless,  indeed,  the  time  fixed  for  payment 
having  gone  by,  they  were  having  (fifficulty  in  persuading  the 
trust  company  to  accept  the  xmderwriting  as  a  collateral  security; 
and  there  is  no  evidence  that  they  were  having  any  such  difficulty. 
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What  I  have  mentioned  are  probably  some  of  the  reasons  which 
led  Mr.  Richardson  to  consider  as  surprising  the  demand  for        ^^^ 
payment  made  in  January,  1914,  and  to  say,  as  he  did,  that  he    Montbbal 
had  been  freed  from  his  obligation  some  time  before.    But,    ^^^^^• 
while  he  probably  had  been  under  the  impression  that  what  he  Richardson. 
had  signed  was  something  bearing  some  resemblance  to  an  under- 
writing agreement,  properly  so-called,  the  evidence  does  not 
warrant  a  holding  that  terms  other  than  those  contained  in  the 
paper  signed  had  been  agreed  upon  between  J.  A.  Mackay  &  Co. 
Limited  and  Mr.  Richardson  and  had  been  left  out  of  the  writing 
by  mistake.    That  is  to  say,  no  case  is  made  for  rectification  of  the 
document  (even  if  the  necessary  parties  were  before  the  Court), 
and  without  rectification  of  the  document  it  is  impossible  that 
effect  should  be  given  to  Mr.  Cunningham's  suggestion  that  the 
issue  underwritten  has  been  taken  up  by  the  public  and  that  the 
underwriters  are  tiierefore  discharged. 

It  was  strongly  urged  on  behalf  of  the  defendant  that  Mr. 
Richardson's  signature  to  the  agreement  was  obtained  by  fraudu- 
lent misrepresentation,  and  by  concealment  of  the  fact  that 
Timmis  was  making  a  profit  on  the  transfer  of  the  businesses 
to  the  company.  In  my  opinion,  no  importance  attaches  to  the 
alleged  concealment:  I  am  not  aware  that  Timmis  was  under 
any  duty  to  disclose  the  fact  that  he  expected  to  make  a  profit 
(the  cases  cited  relate  to  the  duty  of  a  promoter  to^rard  the 
company,  not  to  his  duty  towards  an  underwriter) :  and,  besides 
that,  it  must  have  been  apparent  to  Mr.  Richardson,  if  he  con- 
sidered the  matter  at  all,  that  some  profit  was  in  contemplation. 
Then  as  regards  the  misrepresentations:  it  does  not  seem  that  there 
were  any  very  material  misrepresentations  in  the  memorandum 
sent  to  Mr.  Richardson  in  Timmis's  first  letter.  Some  of  the 
statements  contained  in  that  memorandum  appear  to  have  been 
more  or  less  untrue,  but,  on  a  careful  readiog,  some  of  thosemost 
criticised  seem  to  be  corrected  in  the  memorandum  itaelf-^e.g., 
the  description  of  the  amalgamating  concerns  as  ''the  leading  and 
most  successful,"  etc.,  is  much  modified  by  the  statement  that 
latterly  some  of  them  have  done  ''but  little  more  than  pay  their 
expenses" — eaad  other  statements,  while  extreme,  are  so  general 
as  to  be  ahnost  innocuous;  but  in  the  letter  there  is  one  most 
material  statement  which  seems  to  have  been  absolutely  untrue, 
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^^^'  viz.,  the  statement  that  the  money  to  be  derived  from  the  sale  of 
^^^  the  surplus  assets  of  the  amalgamating  concerns,  together  with 
Montreal  $150,000  to  be  raised  by  thesaleof  shares  to  clients  of  J.  A.  Mackay  & 
Trust  Co.  q^  Limited,  would  give  the  new  company  ample  cash  capital,  so  that 
Richardson,  there  was  little  chance  of  its  becoming  necessary  to  call  upon  the 
imderwriters.  Timmis,  in  his  examination  sb  a  witness,  taken 
m  New  York,  says  (QQ.  75-85)  that  when  the  company  was  formed 
his  idea  was  that  $300,000  or  $400,000  would  have  to  be  raised 
by  the  sale  of  shares  of  the  preferred  stock,  and  that  he  never 
changed  his  original  opinion.  If  he  was  tell^  the  truth — and 
there  seems  to  be  no  reason  to  doubt  that  he  was — the  statement 
in  his  letter  was  false.  That  this  false  statement  went  to  the  very 
root  of  the  matter,  and  that  it  was  acted  upon  by  Mr.  Richardson, 
can  hardly  be  questioned:  the  memorandum,  as  Mr.  Richardson 
said  in  his  first  letter,  gave  very  meagre  information,  but  here 
was  a  perfectly  clear  statement  well  calculated  to  induce  the 
pereon  to  whom  it  was  made  to  pay,  as  he  did  in  effect:  "You 
have  not  told  me  much  about  your  scheme,  but  as  I  do  not  seem 
to  be  running  much  risk  I  will  take  a  chance."  The  agreem^ity 
in  the  hands  of  J.  A.  Mackay  &  Co.  Limited  would,  of  course, 
have  been  affected  by  this  misrepresentation  of  Timmis's,  and  they 
could  not  have  succeeded  in  an  action  based  upon  it.  Are  the 
present  plaintiffs  in  a  better  position? 

The  agreement  was  given  upon  the  express  condition  that  it 
might  be  pledged  to  any  banking  institution  as  security  for 
advances.  Of  course  the  plaintiffs  are  not  a  "bank,"  but  I  think 
they  are  a  "banking  institution"  within  the  meaning  of  that 
more  comprehensive  expression  used  in  the  agreement.  No 
evidence  was  directed  towards  this  question^  nor  was  there  any 
argument  upon  it;  but  I  have  looked  at  the, following  statutes 
of  the  Province  of  Quebec  relating  to  the  plaintiffs:  52  Vict, 
ch.  72;  59  Vict.  ch.  70;  63  Vict.  ch.  77;  and  9  Edw.  VII.  ch.  115. 
By  these  statutes  the  plaintiffs  are  forbidden  to  do  certain  things 
which  are  a  part  of  the  every-day  business  of  a  banker,  e.g.,  to 
lend  money  upon  the  security  of  bills  of  exchange  or  promissory 
notes  (63  Vict.  ch.  77,  sec.  3);  but  they  are,  on  the  other  hand, 
expressly  authorised  to  do  very  many  things  which  are  commonly 
looked  upon  as  part  of  such  a  business,  e.g.,  to  receive  money  on 
deposit  and  allow  interest  on  the  same  (9  Edw.  VII.  ch.  115, 
sec.  8) ;  and  I  think  that  the  general  effect  of  the  statutes  is  such 
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that  the  plaintififs  must  be  deemed  to  be  one  of  the  institutions  to  ^«^^- 

which  Mr.  Richardson,  by  the  use  of  the  words  quoted,  authorised  ^^^ 

J.  A.  Mackay  &  Co.  Limited  to  hypothecate  the  agreement  sued  Montreal 

upon.  TbustCo. 

Soon  after  the  deposit  of  the  agreement  the  plaintiffs  made  an  Richardson. 
advance  of  $2,000  to  J.  A.  Mackay  &  Co.  Limited,  and,  later  on, 
Mackay  &  Co.  acquired  more  shares  from  Canadian  Jewellers 
Limited,  and,  as  I  understand  the  evidence,  paid  for  them  with 
money  borrowed  from  the  plaintiffs:  presumably — although  I 
do  not  think  that  any  one  swore  to  it  in  so  many  words — ^the 
S2,000  and  the  later  sums  were  advanced  partly  upon  the  faith 
of  the  validity  of  Mr.  Richardson's  underwriting  and  of  the 
other  collateral  securities  held  by  the  plaintiffs.  Is  the  defendant, 
notwithstanding  these  facts,  entitled;  as  against  the  plaintiffs, 
to  set  up  the  misrepresentation  as  a  defence?  It  seems  to  me  that 
he  is  not,  for  the  reason  that  "it  appears  from  the 
terms  of  the  contract  that  it  must  have  been  intended  to  be 
assignable,  free  from  and  unaffected  by"  any  equities  existing  as 
between  Mr.  Richardson  and  J.  A.  Mackay  &  Co.  Limited  (other- 
wise the  words  "this  underwriting  may  be  pledged  or  hypothecated 
as  security  for  advances"  had  no  meaning),  and  that 
it  follows  that  the  rule  that  a  chose  in  action  assignable  only  in 
equity  must  be  assigned  subject  to  the  equities  existing  between 
the  original  parties  to  the  contract  must  give  way:  see  the  judg- 
ment of  Lord  Justice  Cairns  in  In  re  Agra  and  Masterman'a  Bank, 
Ex  p.  Asiatic  Banking  Corporation  (1867),  L.R.  2  Ch..391,  at 
p.  397. 

Without  multiplying  quotations,  a  reference  may  be  made 
to  one  or  two  cases  in  which  the  rule  stated  in  In  re  Agra  and 
Masterman^s  Bank  has  been  approved  and  acted  upon.  The 
matter  is  very  clearly  put  by  Lush,  J.,  in  Dickson  v.  Svxinsea 
Vale  R,W,  Co,  (1868),  L.R.  4  Q.B.  44.  In  that  case,  in  an  action 
upon  a  bond,  there  were  certain  equitable  pleas,  to  which  there  was 
a  replication  that  the  plaintiff  was  suing  as  trustee  for  third  persons 
who  were  assignees  of  the  bond  for  value  without  notice  of  the 
defences  set  up.  Upon  demurrer,  the  Court  held  the  replication 
to  be  good.  In  the  course  of  his  judgment  Lush,  J.,  said  (pp. 
47,  48):  "It  is  clear  that  the  defendants  gave  the 

plaintiff  the  bonds  for  the  very  piupose  of  raising  money  on  them, 
and  may  have  contemplated  being  sued  on  them     ...     In 
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equity,  no  doubt,  if  the  plaintiff  was  the  owner  of  the  bond,  it 
would  be  inequitable  for  him  to  sue,  but  directly  it  is  shewn  that 
he  has  raised  money  on  the  bond  he  stands  in  a  different  position, 
a^d  can  sue  as  trustee  of  the  equitable  owner."  Then,  going  on 
to  discuss  the  judgment  in  In  re  Natal  Invedment  Co,  (1868), 
L.R.  3  Ch.  355,  a  case  in  which  an  assignee  of  a  bond  had  been 
held  to  have  taken  it  subject  to  the  equities  existing  between  the 
original  parties,  he  said:  ''But  if  the  bond  had  there  been  given 
for  the  purpose  of  raising  money  on  it,  it  would  have  made  all  the 
difference."  That  the  defences  available  against  the  original 
obligee  which  may  be  lost  if  the  instrument  comes  into  the  hands 
of  an  assignee  include  such  defences  as  are  in  question  in  this 
case  appears  (if  express  authority  is  needed)  from  the  concluding 
observations  of  Sir  John  Rolt,  LJ.,  in  his  judgment  in  Zn  re 
Blakdy  Ordnance  Company,  Ex  p.  New  Zealand  Banking  Ccr- 
poration  (1867),  L.R.  3  Ch.  154. 

Another  defence  discussed  was  the  omission  to  file  a  prospectus; 
but  it  was  admitted  that  the  statute  in  force  at  the  time  of  the 
transaction  in  question,  the  Ontario  Companies  Act,  7  Edw. 
VII.  ch.  34,  sec.  97,  could  not  be  invoked  if  Mr.  Richardson's 
contract  was  really  a  contract  to  purchase  shares  from  J.  A. 
Mackay  &  Co.  Limited.  It  appears  to  me  that,  notwithstanding 
the  use  of  the  quite  inappropriate  words  subscribe  for,  in  the  expres- 
sion ''subscribe  for  and  agree  to  pmrchase  from  J.  A.  Mackay  A 
Co.  Limited  .  .  ."  the  agreement,  read  as  a  whole,  cannot 
be  construed  as  anything  but  an  agreement  to  buy  from  J.  A. 
Mackay  &  Co.  Limited:  therefore  I  do  not  further  consider  this 
defence. 

The  only  other  matter  to  be  referred  to  is  the  objection  that, 
as  no  express  notice  in  writing  of  the  assignment  of  the  agreement 
to  the  plaintiffs  was  given  before  action,  the  plaintiffs  cannot 
maintain  the  action  in  their  own  name.  This  objection  is  com- 
pletely met  by  the  provisions  of  Rule  85,  as  explained  in  Graham 
V.  Crouchman  (1917),  41  O.L.R.  22,  39  D.L.R.  284,— even  if  the 
correspondence  does  not  amount  to  the  express  notice  required 
by  sec.  49  of  the  Conveyancing  and  Law  of  Property  Act,  R.S.O. 
1914,  ch.  109,  which  I  do  not  decide. 

There  must  be  judgment  in  favour  of  the  plaintiffs  for  $9,500 
with  iaterest  at  the  legal  rate  from  the  151^  January,  1913,  and 
costs. 
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Jfta.  12. 
Malcolm  v.  Malcolm. 

Htuband  and  Wife — Alimony— QuatUum — Appeal, 

The  order  of  Middlbton,  J.»  46  O.L.R.  198»  aflSrmed. 

Appeal  by  the  defendant  from  the  order  and  decision  of 
MiDDLBTON,  J.,  46  O.L.R.  198. 

January  12.    The  appeal  was  heard  by  Magee,  J.A.,  Clutk; 

RiDDELL,  SUTHEBLAND,  and  MaSTEN,  JJ. 

C  L.  Dunbar,  for  the  appellant,  argu^  that  the  evidence 
shewed  that  the*  appellant's  net  income  was  only  $2,300,  and  that 
the  general  rule  in  such  capes  was  to  make  the  alimony  one-third 
of  the  income.  He  suggested  that  $70  a  month  be  allowed  the 
plaintiff  ^  instead  of  $90  as  allowed  by  the  order  appealed  from. 

R.  T.  Harding^  for  the  plaintiff,  respondent,  contended  that 
there  was  no  fixed  rule  as  to  the  allowance  in  an  alimony  action, 
the  amoimt  being  in  the  discretion  of  the  Coiut.  The  evidence 
shewed  that  the  defendant's  income  was  $3,300,  although  the 
learned  Judge  below  had  found  only  $2,700.  The  amount  of 
alimony  allowed  should  not  be  cut  down:  the  Judge's  discretion 
diould  not  be  interfered  with:  Leslie  v.  Leslie,  [1908]  P.  99. 

Dunbar,  in  reply. 

At  the  conclusion  of  the  hearing,  the  judgment  of  the  C!ourt 
was  delivered  by  Maqee,  J.A.: — ^The  order  of  Mr.  Justice 
Middleton  should  not  be  interfered  with.  There  is  a  di)q>ute  as 
to  the  amount  of  the  income  of  the  defendant,  the  plaintiff  all^^ 
that  it  is  $3,300  a  year,  while  the  defendant  says  that  it  is  only 
$2,300.  The  learned  Judge  below  found  it  to  be  $2,700.  The 
Master  allowed  the  wife  $90  a  month  alimony.  Mr.  Justice 
Middleton,  who  had  the  advantage  of  seeing  both  parties,  did  not 
disturb  the  amoxmt,  although  he  thought  the  Master  had  put  it 
upon  a  wroi^  basis.  It  is  admitted  that  the  defendant  is  a  man 
of  considerable  property,  who  has  an  income  outside  of  his  business. 
We  are  of  opinion  that  the  amount  allowed  is  a  reasonable  one, 
considering  the  high  cost  of  living  and  the  circumstances  of  the 
case. 

Appeal  dismissed  wUh  costs. 
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1920  [APPELLATE  DIVISION.] 

Jan.  13. 

Rex  v.  Frechette. 

Criminal  Law— Theft— Evidence  Given  on  Behalf  oj  the  Accueed  by  Alleged 
Accomjjlicee — Necessity  for  Corroboration — Judge*8  Charge — Misdireciion 
— Substantial   Wrong  or  Miscarriage— Criminal   Code,   sec.    1019 — New 

Trial. 

t 

At  the  trial  of  the  prisoner  before  a  Judge  and  jury  on  a  charge  of  stealing 
whiskv  from  a  riulway  company,  an  alleged  accomplice  gave  evidence 
on  behalf  of  the  Crown,  and  two  other  alle^^ed  accomplices  were  witnesses 
for  the  defence.  The  Judge  instructed  the  jury  that  the  testimony  of  the 
accomplice  who  was  called  oy  the  Crown  required  corroboration.  The  two 
who  testified  on  behalf  of  the  prisoner  denied,  as  did  the  prisoner,  that  any 
part  was  taken  by  them  or  him  in  the  theft  of  the  whisky.  Counsel  for  the 
Crown,  in  addressing  the  jury,  argued  that  these  two  witnesses  were 
accomplices,  and  that  it  was  necessary  that  the  evidence  of  each  should  be 
corroborated  before  it  could  be  acted  upon.  Counsel  for  the  prisoner 
objected  that  they  were  not  properly  proven  to  be  accomplices,  and  the 
rule  did  not  apply.  The  Judge  ruled  against  the  objection,  and  charged 
the  jury  that,  if  they  considered  these  thiee  witnesses  accomplices,  they 
ought  not  to  accept  their  testimony  without  corroboration,  and  that  one 
accomolice  could  not  corroborate  another. ,  After  the  jury  had  retired, 
counsel  for  the  prisoner  objected  to  the  charge,  whereupon  the  Judge  recalled 
the  jury  and  told  them  that  the  evidence  of  an  accomplice  ought  not  to 
be  accepted  in  itself,  but  the  jury  might  accept  it  if.  they  wished  to  do 
so.    The  jury  found  the  prisoner  "guilty:" — 

Held,  that  there  is  no  rule  applicable  to  the  evidence  of  accomplices  or  alleged 
accomplices,  who  are  called  as  witnesses  on  behaJf  of  the  accused,  such  as 
the  rule  of  practice  and  experience  which  exists  relative  to  the  evidence 
of  accomplices  against  him,  which  reouires  that  the  jury  be  warned  against 
the  danger  of  convicting  on  such  eviaence  without  corroboration;  that  the 
jury  were  misdirected  as  to  the  necessity  for  corroboration;  that  the  jury 
noight  have  been  affected  to  the  prejudice  of  the  prisoner  by  the  instructions 
given  to  them;  that  it  could  not  be  said  that  there  had  been  no  substantial 
wrong  or  miscarriage  (Criminal  Code,  sec.  1019);  and  that  the  conviction 
should  be  set  aside  and  a  new  trial  had.         « 

Case  stated  by  the  Chairman  of  the  Court  of  General  Sessions 
of  the  Peace  for  the  County  of  Hastings,  after  the  trial  and  con- 
viction of  the  defendant  upon  a  charge  that  he  did,  at  the  township 
of  Thurlow,  in  the  county  of  Hastings,  on  the  13th  September, 
1919,  unlawfully  steal  a  quantity  of  whisky  over  the  value  of  $50, 
the  property  of  the  Grand  Trunk  Railway  Company  of  Canada, 
contrary  to  sec.  347  of  the  Criminal  Code. 

Several  questions  were  stated  by  the  learned  Chairman, 
relating  to  the  evidence  of  accomplices  and  the  necessity  for 
corroboration  and  the  objections  to  the  Chairman's  charge  made 
by  Mr.  Porter,  counsel  for  the  defendant.  The  second  question 
was: — 

*'Was  I  right  in  overruling  Mr.  Porter's  objection  and  in 
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explaming  to  the  jury  as  I  did  how  they  might  (Jetermine  who  is  an     ^^?^?^* 
accomplice  and  the  necessity  for  corroboration?''  .  

The  facts  sufficiently  apptor  ip  the  judgment.  ^^ 

Fbbchbttb. 

January  13.    The  case  was  heard  by  Maoee,  J.A.,  Clute, 

RiDDELL,  SUTHEBLAND,  and  MaSTEN,  JJ. 

E.  G.  Porter,  K.C.,  for  the  defendant.  He  was  found  "guilty" 
of  an  offence  against  sec.  347  of  the  Criminal  Code,R.S.C.1906,ch.l46. 
Tbeie  was  no 'proper  direction  to  the  jury  on  the  question  of 
corroboration;  the  trial  Judge's  charge  was  insufficient:  Rex  v. 
Morrison  (1917),  29  Can.  Crim.  Cas.  6,  38  D.L.R.  568;  Rex  v 
BaekermOe,  [1916]  2  K.B.  658,  p^  Lord  Reading,  L.C.J.,  at  p.  667; 
Rex  V.  Dumont  (1918),  29  Can.  Crim.  Cas.  442;  Green  v.  McLeod 
(1896),  23  A.R.  676.  The  three  other  men  charged  with  the  same 
offence  as  the  prisoner  were  described  by  coimsel  for  the  Crown  as 
accomplices,  whose  evidence  required  corroboration,  whereas  at 
that  time  the  question  as  to  whether  or  not  they  were  accomplices 
had  not  been  tried;  it  was  a  question  of  law  whether  these  other 
three  men  were  accomplices  or  not,  and  upon  that  question  of  law 
the^  Judge  should  have  directed  the  }ury:  Rex  v.  Ratz  (1913), 
21  Can.  Crim.  Cas.  343,  per  Newlands,  J.,'  at  p.  344.  The  trial 
Judge  should  have  told  the  jury  that  evidence  had  been  given* 
that  might  be  considered  corroborative  testimony.  It  was  held 
in  Rex  v.  Walker  (1910),  16  Can.  Crim.  Cas.  77,  that  an  improper 
statement  by  counsel  for  the  Crown  constituted  sufficient  ground 
for  a  new  trial. 

Edward  Bayly,  K.C.,  for  the  Crown,  admitted  the  correctness 
of  the  law  cited  by  counsel  for  the  prisoner,  and  did  not  oppose 
the  granting  of  a  new  trial,  if  the  Court  considered  that  there  should 
be  one.  He  submitted  that  the  verdict  of  "guilty"  was  well- 
warranted,  and  invoked  the  aid  of  sec.  1019  of  the  Criminal  Code. 

.  At  the  conclusion  of  the  argument,  the  judgment  of  the  Court 
was  delivered  by  M aoee,  J.A. : — ^In  this  case  the  learned  Chairman 
of  the  Court  of  General  Sessions  of  the  Peace  for  the  County  of 
Hastings  has  asked  the  opinion  of  the  Coiut  upon  several  questions, 
not  all  of  which  were  argued.  It  is  only  necessary,  we  think,  to 
deal  with  the  second  question. 
42—46  O.L.R. 
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App.  Div.  rpj^g  indictment  upon  which  the  prisoner  was  convicted  charged 

him  with  the  theft  ot  a  quantity  of  whisky,  the  property  of  the 

^■^        Grand  Trunk  Railway  C<Hnpany.    He  was  an  engine-driver  oh  the 
Fbbchette.  railway.    It  was  alleged — and  evidence  was  given  to  prove — 
B£acw.jJi.     that  several  others  were  concerned  with  him  in  the  commission 
of  the  offence. 

One  of  these  alleged  accomplices,  named  Nicholson,  a  fireman 
on  the  prisoner's  engine,  gave  evidence  on  behalf  of  the  Crown, 
and  two  others  of  them.  Summers  and  Logan,  who  were  separately 
indicted,  were  called  for  the  defence.  At  the  trial  the  propriety  of 
requiring  the  evidence  of  the  accomplice  who  was  called  by  the 
Crown  to  be  corroborated  was  recognised,  and  the  learned  Chair- 
mfUQ  instructed  the  jury  in  that  regard.  The  sufficiency  of  his 
instructions  as  to  the  nature  of  the  corroboration  is  here  challenged, 
but  need  not  now  be  referred  to.  Summers  and  Logan,  the  two 
alleged  accomplices  called  for  the  prisoner,  denied,  as  did  the 
prisoner,  any  part  taken  by  themsdives  or  him  in  the  theft  of  the 
liquor,  several  cases  of  which  had  been  stolen  from  a  car  of  the 
railway  company. 

It  appears  from  the  statement  of  the  case  by  the  learned 
Chairman  that  the  Crown  counsel,  in  addressing  the  jury,  argued 
that  the  two  witnesses  for  the  defence  referred  to  were  also 
accomplices,  and  it  was  necessary  that  the  evidence  of  each  should 
be  corroborated,  the  same  as  the  evidence  of  the  one  called  for  the 
prosecution,  before  their  evidence  could  be  acted  upon.  Counsel 
for  the  prisoner  objected  that  they  were  not  properly  proven  to  be 
accomplices  at  all,  and  the  rule  did  not  apply.  The  leaxDbd 
Chairman  then  ruled  against  the  objection,  and,  later,  in  his  charge 
to  the  jury,  explained  to  them  that  the  Crown  counsel  had 
raised  the  question  that,  if  the  fireman  Nicholson  had  to  be 
corroborated  as  an  accomplice,  then  so  had  the  other  two.  Summers 
and  Logan,  to  be  corroborated,  or  the  jury  ought  not  to  take  their 
evidence,  and  that,  while  he,  the  Chairman,  could  not  take  the 
time  to  look  up  all  the  law  in  regard  to  that,  he  foxmd  one  or  two 
statements  that  looked  as  though  the  Crown  counsel  might  be 
right,  at  least  to  some  extent.  He  then  read  to  the  jury  some 
authorities  as  to  who  were  accomplices  and  as  to  warning  the  jury 
against  accepting  their  evidence  against  the  prisoner  without 
corroboration,  and  went  on  to  state  a  test  by  which  to  determine 
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whether  one  is  an  accomplice,  and  later  told  the  jury  that,  if  they     ^^^'  ^^• 

considered  these  three  witnesses  accompliceis,  then  they  ought        

not  to  accept  their  evidence  without  corroboration,  and  one        ^^ 
accomplice   could   not   corroborate  another — ^the   corroborative    Fbbchette. 
evidence  must  be  from  some  oliber  source;  and,  if  the  jury  con-     utH^jL. 
Bidered  Summers  and  Logan  to  be  accomplices,  then  Logan  could 
not  corroborate  Summers  and  Summers  could  not  corroborate 
Logan,  and  they  should  be  corroborated. 

The  statement  of  the  case  proceeds  thus:  ''After  the  jury  had 
retired,  and  after  objection  taken  by  Mr.  Porter,  I  recalled  the 
j\u*y  and  stated  to  them  as  follows:  'It  was  on  the  question  of  the 
accomplices,  the  evidence  and  the  corroboration.  Mr.  Porter 
understood  me  to  say  that,  if  you  consider  Summers  and  Logan 
accomplices,  then,  unless  it  was  corroborated,  you  couldn't  take 
their  evidence  at  all.  I  didn't  intend  to  put  it  that  way,  but  to 
put  it  to  you  just  as  I  put  Nicholson's:  the  evidence  of  an  accom- 
plice ought  not  to  be  accepted  in  itself;  you  may  accept  it  if  you 
wish,  and  find  your  verdict  on  it;  but  the  nUe  of  law  is  that  it 
ought  not  to  be  accepted  unless  it  is  corroborated.  And,  just  the 
same  as  Summers  and  Logan,  if  you  consider  them  accomplices, 
you  ought  not  to  consider  their  evidence  either  unless  corroborated: 
'  the  rule  works  both  ways.  I  don't  want  to  make  it  any  stronger 
for  Nicholson  than  for  the  other  two;  the  question  of  corroborating 
their  evidence  is  the  same  in  all  cases.'  I  asked  Mr.  Porter  if  this 
explanation  was  satisfactory,  and  he  raised  no  objection  to  it." 

The  second' question  asked  by  the  learned  Chairman  is  this: 
''Was  I  ri^t  in  overruling  Mr.  Porter's  objection  and  in  explaining 
to  the  jury  as  I  did  how  they  might  determine  who  is  an  accomplice 
and  the  necessity  for  corroboration?" 

We  think  that  this  question  must  be  answered,  as  to  the 
necessity  for  corroboration,  in  the  negative.  It  would  seem 
manifest  that  the  weight  of  the  objection,  as  it  presented  itself  to 
the  learned  Chairman,  was  rather  to  the  proof  that  the  two 
witnesses  for  the  defence  were  accomplices,  the  evidence  of 
Nicholson  against  them,  and  the  prisoner  being  said  to  be  uncor- 
orborated,  than  as  to  any  difference  in  the  rule  as  to  corroboration. 
But  there  is  no  rule  applicable  to  the  evidence  of  accomplices  or 
alleged  accomplices,  who  are  called  as  witnesses  on  behalf  of  the 
accused  person,  such  as  the  rule  of  practice  and  experience  which 
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^PP*^^'     exists  relative  to  the  evidence  of  accomplices  against  him,  which 

requires  that  the  jury  be  warned  against  the  danger  of  convicting 

^^  on  such  evidence  without  corroboration.  It  is  well  and  proper 
'  Fkbchxttb.  to  call  the  attention  of  the  jury  in  criminal  as  well  as  civil  cases  to 
]UfM.iJL  the  possible  interest  of  any  witnesses  on  either  side  and  the 
necessity  of  applying  their  own  judgment  and  common  soise 
to  the  waght  to  be  attached  to  their  testimony,  butthat  is  very 
different  from  instructing  them  that  the  rule  as  to  corroboration 
is  the  same  as  to  both. 

In  this  case  there  was  some  corroboration  of  Nicholson's 
evidence  against  the  prisoner,  and  the  jury  upon  the  instructions 
given  them  may  very  well  have  considered  that,  he  having  been 
corroborated,  and  the  other  two  not  being,  in  their  judgment, 
corroborated,  they  should  not  pay  attention  to  the  evidence  of 
the  latter  in  the  prisoner's  favour. 

Mr.  Bayly,  for  the  Crown,  submitted  that  the  verdict  was  well- 
warranted  imder  the  evidence,  and  that  under  sec.  1019  of  the 
Criminal  Code  it  should  not  be  disturbed,  unless  some  substantial 
wrong  or  miscarriage  of  justice  had  been  occasioned;  but,  as  the 
Court  cannot  say  that  the  jury  may  not  have  been  affected  to  the 
prejudice  of  the  prisoner  by  the  instructions  given  to  them,  we 
cannot  be  assured  that  there  was  no  substantial  wrong  or  that 
that  section  should  be  applied. 

The  conviction  should  be  set  aside,  and  a  new  trial  ordered. 
The  prisoner  should  be  admitted  to  bail  in  a  substantial 
amoimt. 

New  trial  directed. 
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[APPELLATE  DIVISION.]  }^ 

Sept.  19. 

RoxBOROUGH  Gardens  of  Hamilton  Limited,  v.  Davis.  1920 


Company — Sale  and  Conveyance  of  Lands — Action  to  Set  aside — Resolution 
of  Shareholders  Passed  at  General  Meeting  Atdhorising  Sale  by  Officers 
of  Company — Authortly  of  Officers — Construction  of  Kesolution — Notice 
to  Shareholders  ^  Purpose  of  Meting — Insufficiency — Sale  by  Officers^ 
to  Syndicate— Officers  Acting  for  both  Vendor  and  Purchaser — Conflict 
of  Interest  and  Duty — Formation  of  New  Company  to  Take  over  Purchase 
of  Syndicate — Notice  to  New  Company  through  its  Agents — Rescission — 
Parlies  Restored  to  Original  Positions — Rights  of  Minority  Shareholders. 

The  Court  will  not  allow  a  trustee,  agent,  or  other  persoi^  holding  an  office 
or  place  of  trust  and  confidence,  to  put  himself  in  a  position  where  ms  interest 
conflicts  with  his  duty,  or  without  disclosiure  to  make  a  profit  out  of  his 
agency. 

Unless  and  so  far  only  as  authorised  by  a  compan/s  articles  or  by-laws  or 

^  by  the  statute  governing  the  company,  the  company's  directors  cannot 
make  a  binding  contract  with  any  other  company  in  which  a  member  of 
the  quonmi  is  interested.  If  the  latter  company  has  notice  of  the  irregu- 
larity, the  first  conapany  may  rescind  the  transaction,  even  after  completion, 
provided  that  rescission  is  still  possible;  and,  if  the  agents  of  the  purchasing 
company  are  also  agents  of  the  selling  companv,  the  purchasing  company 
is  fixed  with  notice  of  anything  of  which  its  purchasing  agents  had  notice. 

Cook  V.  Deeks,  [1916]  1  A.C.  554,  Transvaal  Lands  Co.  v.  New  Belgium  {Trans- 
vaal) Land  and  Development  Co.,  [1914]  2  Ch.  488,  and  In  re  North  Eastern 
Insurance  Co.,  L1919]  1  Ch.  198,  referred  to. 

In  an  action  by  the  plaintiff  company  to  set  aside  a  grant  of  all  its  lands  to  the 
defendsmt  company,  it  appeared  that  the  conveyance  was  drawn  by  the 
defendant  P.,  then  acting  manager  and  solicitor  for  the  plaintiff  company, 
and  was  executed  on  behalf  of  the  plaintiff  company  by  the  defendants 
D.  and  H.,  acting  as  president  and  secretary-treasurer  respectively.  The 
consideration  was  not  stated  in  the  conveyance,  but  it  was  said  to  have  been 
executed  to  complete  an  oral  agreement  of  sale  entered  into  by  the  plaintiff 
company,  through  the  agency  of  D.  and  H.,  acting  under  authority  con- 
ferred upon  them  by  a  resolution  passed  at  a  special  general  meeting  of 
the  shareholders  of  the  plaintiff  company.  There  was  a  dispute  as  to  who 
was  the  purchaser;  but  it  appeared  that  the  same  persons,  D.,  H.,  and  P., 
represented  the  purchaser  in  the  making  of  any  contract  that  was  made. 
There  was  also  a  dispute  as  to  what  was  actually  authorised  by  the  reso- 
lution referred  to: — 

Hddj  upon  the  evidence,  that  a  syndicate,  which  included  among  its  members 
the  plaintiff  company^ s  agents  and  officers,  was  the  purchaser;  that  D. 
and  H.  were  not  authorised  by  the  resolution  to  sell  the  whole  of  the  plaintiff 
company's  lands  at  the  price  and  upon  the  terms  as  to  commission  and 
other  matters  upon  which  they  purported  to  sell;  that  the  agents  of  the 

,  plaintiff  company  were  the  agents,  officers,  and  shareholders  of  the  defendant 
company,  and  the  same  men  negotiated  for  both  the  buyers  and  the  sellers; 
that  the  defendant  company,  through  its  officers,  agents,  and  solicitors, 
had  full  notice  and  knowledge  of  all  the  facts;  and  that  such  knowledge 
rendered  the  transaction  and  conveyance  subject  to  the  equities  between 
the  plaintiff  company  and  the  individual  defendants. 

Held,  therefore,  that  the  defendant  company,  to  which  the  conveyance  was 
made,  and  which  had  been  incorpoiated  for  that  very  purpose,  could  not 
retain  the  property  conveyed. 

The  parties  could  and  should  be  restored  to  their  original  positions,  the 
plaintiffs  being  ready  and  willing  to  pay  to  the  defendants  the  moneys 
which  they  had  expended,  and  to  take  a  reconveyance  of  the  lands  subject 
to  such  agreements  of  sale  as  the  defendants  had  entered  into. 


Jan.  19. 
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Per  HoDOiNB,  J.  A. : — To  construe  the  resolution  above  referred  to  in  the  way 
desired  by  the  defendants  would  be,  in  the  circumstances  disclosed,  to  enable 
a>majority  to  exercise  a  power  or  authority  for  their  own  benefit  and  not 
for  that  of  the  company  as  a  whole.  This  could  not  be  done,  nor  could 
the  authority  be  exceeded. 

The  resolution  went  be^rond  what  was  stated  in  the  notice  calling  the  meeting 
of  shareholders,  and  involved  a  radical  change  of  policy.  Wliere  sharehold- 
ers are  to  act  upon  a  notice,  'and  it  is  intended  to  bind  absentees  and  those 
who  have  given  proxies  for  use  at  the  meeting,  the  notice  must  be  full. 

> 
Action  by  the  company  and  certain  shareholdersto  set  aside  a 

grant  by  the  plainti£f  company  of  all  its  lands  to  the  defendant 

company,  the  Dnfferin  Land  Corporation. 

The  conveyance  was  dated  the  5th  January,  1918,  and  was 

drawn  by  the  defendant  Petrie,  then  acting  manager  and  solicitor 

for  the  plaintiff  company,  and  was  executed  on  behalf  of  the 

plaintiff  company  by  the  defendants  Davis  and  Henry,  acting 

respectively  as  president  and  secretary-treasurer. 

The  action  was  tried  by  Falconbridge,  C  J.K.B.,  without  a 
jury,  at  a  Hamilton  sittings. 

C.  S,  Cameron,  for  the  plaintiffs. 

George  Lynch-Siaunton,  K.C.,  for  the  defendants.    . 

SeptembeSr  19, 1919.  Falconbridge,  CJ.K.B.  : — ^The  principal 
question  of  fact  to  be  decided  is,  whether  resolution  No.  2,  appear- 
ing on  p.  40  of  the  minutes,  etc.,  of  the  plaintiff  company,  was  in 
fact  carried  at  the  meeting  held  on  the  16th  October,  1917.  It 
appears  in  the  minutes  signed  by  the  defendant  Petrie  as  secretary 
pro  tern. 

If  it  was  not  carried,  the  defendant  Petrie  is  giiilty  of  both 
forgery  and  perjury,  and  it  would  require  the  cogent  testimony 
which  would  have  to  be  adduced  to  secure  his  conviction,  if  he 
were  on  his  trial  on  those  charges,  to  bring  me  to  that  conclusion. 
Several  witnesses  for  the  plaintiff,  men  of  apparent  respectability, 
vehemently  deny  that  any  such  resolution  was  carried  or  even  put 
to  the  meeting.  But  I  place  great  reliance  on  the  evidence  of 
Mr.  Fisher,  manager  of  the  Molsons  Bank  at  Owen  Sound,  who 
appears  as  the  seconder  of  the  motion.  I  find  as  a  fact  that  the 
resolution  was  passed.  Giving  the  plaintiffs'  witnesses  credit  for 
honesty  in  their  testimony,  I  can  only  conclude  that,  in  the  con- 
fusion and  excitement  of  a  very  heated  meeting,  they  failed  to 
realise  that  the  motion  was  being  put  and  carried.  _ 
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In  any  event,  it  would  be  impoesible  to  rescind  this  agreement. 
The  parties  cannot  be  restored  to  their  original  positions.  Many 
of  the  lots  have  been  sold,  and  purchasers  have  received  deeds, 
and  other  changes  have  taken  place. 

I  cannot  find  that  any  damages  have  been  sustained.  The 
purchafie  appears  to  be  a  liability  and  not  an  asset,  and  the 
defendants  at  the  trial  invited  the  shareholders  who  are  supporting 
this  action  to  come  into  the  new  company  on  the  same  footing  as 
they  (the  defendants)  are  cm,  even  offering  to  forgo  the  commis- 
sion, but  that  invitation  has  not  been  accepted. 

The  plaintiffs  may  have,  at  their  own  risk  and  expense,  a 
reference  to  the  Master  at  Hamilton  as  to  the  matters  set  up  in  the 
10th  and  11th  paragraphs  of  the  statement  of  claim.  Save  as  to 
this,  the  action  is  dismissed.  Some  of  the  defendants'  proceedings 
seemed  to  invite  attack,  and  there  will  be  no  costs.  If  the  plain- 
tiffs go  into  the  Master's  office,  further  directions  and  subsequent 
costs  will  be  reserved  until  after  ineport. 


FaloonbridCB. 
C.J.K.B. 
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The  plaintiffs  appealed  from  the  judgment  of  Falconbridob, 
CJ.K.B. 

December  4,  1919.  The  appeal  was  heard  by  MERBDrra, 
C J.O.,  Maclaben,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

Cameron^  for  the  appellants,  argued  that  the  resolution  referred 
to  by  the  trial  Judge  was  not  in  fact  put  to  the  shareholders' 
meeting  and  carried;  that  the  notice  to  the  shardiolders  caUing 
the  meeting  did  not  cover  that  re^lution,  and  so,  if  the  resolution 
was  so  passed,  it  was  void;  that,  if  the'reeolution  was  carried,  the 
respondents  exceeded  their  authority,  in  that  they  sold  the  whole 
of  the  real  estate,  and  not  a  part  only.  He  referred  to  ChruUypher 
V.  Noxon  (1883),  4  O.R.  672;  WaddeU  v.  OrUatio  Canning  Co. 
(1889),  18  O.R.  41;  Paeijie  Coast  Coal  Mines  v.  Arhxdknot  (1916), 
36  D.L.R.  664,  33  W.L.R.  487;  S.C.,  [1917]  A.C.  607.  The 
payment  of  the  commission  was  entirely  unauthorised,  and,  m 
any  event,  was  excessive.  Reference  to  HyaU  v.  AUen  (1914), 
17  D.L.R.  7, 26  O.W.R.  215  (P.C.);  Crawford  v.  BaJthurst  Land  and 
Development  Co.  UmUed  (1918),  42  O.L.R.  256,  43  D.L.R.  98. 
The  transfer  of  the  lots  was  made  for  the  benefit  of  the  defendants, 
to  the  loss  and  detriment  and  in  fraud  of  the  plaintiffs,  and  without 
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adequate  consideration.  The  defendant  company  took  the 
conveyance  with  notice  of,  all  the  facts,  and  so  the  contract  of 
sale  should  be  set  aside.  If  not,  then  the  individual  d^efendants, 
being  agents  of  the  plaintiff  company,  should  be  compelled  to 
accoimt  to  the  plaintiffs:  Saakaichewan  Land  and  Homestead  Co. 
V.  Moore  X19U),  6  O.W.N.  100,  16  D.L.R:  871,  26  O.W.R.  160. 
Lots  A,  Br  and  C  had  been  given  away  wrongfully. 

Lynch'Siaunton,  K.C.,  for  the  defendants,  respondents,  con- 
tended that  lots  A,  B,  and  C  had  been  properly  thrown  in  to  make 
up  for  a  lack  of  frontage  on  other  lots.  The  sale  was  not  one  by 
the  plaintiff  company  to  their  agents,  and  a  transfer  by  them  to 
the  defendant  company,  but  was  a  sale  direct  from  one  company 
to  the  other,  made  by  the  plaintiffs'  agents  under  the  authority 
of  the  resolution  entered  in  the  minutes,  which  resolution  was  duly 
passed.  He  denied  that  the  defendant  company  was  affected 
with  notice  ol  any  irregularities  in  the  proceedings  of  the  plaintiff 
company,  or  with  notice  of  any  improper  conduct  on  the  part 
of  tl^e  plaintiffs'  agents,  and  so  the  sale  could  not  be  set  aside: 
VansickUr  v.  McKnigkt  Consh'uction  Co.  (1914),  31  O.L.R.  531, 
19  D.L.R.  505;  McKnighi  Construction  Co.  v.  VansicHer  (1915), 
51  Can.  S.C.R.  374,  24  DX.R.  298.  The  commission  was  rightly 
paid,  and  was  not  excessive.  The  sale  was  bond  fide^  and  the 
irregularities,  if  any,  were  not  such  as  to  invalidate  it:  RUchie  v. 
VermiUion  Mining  Co.  (1902),  4  O.L.R.  588;  Dominion  CoUon 
MiUs  Co.  V.  Amyot  (1912),  4  D.L.R.  306  (P.C.)  The  sale  was 
within  the  powers  of  the  company,  and  was  part  of  the  internal 
management,  free  from  fraud,  and  the  Courts  should  not  iaterfere: 
Burland  v.  Earle,  [1902]  A.C.  83.  He  further  contended  that  it 
was  impossible  now  to  rescind  the  agreement,  as  the  parties  could 
not  be  restored  to  their  former  positions.  As  to  damages,  none  had 
been  sustained. 

Cameron,  in  reply,  said  that  there  was  nothing  to  prevent  the 
parties  being  restored  to  their  former  positions,  as  no  deeds  of  any 
part  of  the  property  in  question  had  been  given  by  the  respondent 
company  to  purchasers,  since  the  transfer  to  the  respondents,  and 
a  certificate  of  lis  pendens  had  been  registered  covering  each  of  the 
lots  in  question. 


January  19,  1920.    Feeguson,  J.A.: — ^This  is  an  appeal  by  the 
plaintiffs  from  a  judgment  of  Falconbridge,  C.J.E.B.,  dated  the 
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19th  September,  1919,  whereby  he  dismissed  the  plaintiffs'  claim 
to  set  aside  a  grant  by  the  plaintiff  company  of  all  its  lands  to  the 
defendant  company.  The  conveyance  is  dated  the  5th  January, 
1918,  and  was  drawn  by  the  defendant  Petrie,  then  aoting  manager 
and  solicitor  for  the  plaintiff  company,  and  was  executed  on  behalf 
of  the  plaintiff  company  by  the  defendants  Davis  and  Henry, 
acting  as  president  and  secretary-treasurer  respectively.  The 
consideration  for  the  making  of  the  deed  is  not  stated  in  the 
document,  but  it  is  said  to  have  been  executed  to  complete  an  oral 
agreement  of  sale  entered  into  by  the  plaintiff  company,  through 
the  agency  of  Davis  and  Henry,  acting  by  and  under  authority 
conferred  upon  them  by  one  of  two  resolutions  passed  on  the  16th 
October,  19}7,  at  a  special  general  meeting  of  the  shareholders 
of  the  plaintiff  company.  Though  there  is  a  dispute  as  to  who  was 
the  purchaser,  it  is  abundantly  clear  that  the  same  individuals, 
i.e.,  Davis,  Henry,  and  Petrie,  represented  the  purchaser  in  the 
making  of  any  contract  that  was  made. 

The  appellants'  contentions  are:  that  resolution  No.  2,  under 
which  Davis  and  Henry  purported  to  act,  was  not  submitted  to 
or  passed  by  the  shareholders,  or  that,  if  any  resolution  of  like 
purport  was  submitted  or  passed,  the  same  is  not  accurately  or 
truly  recorded  in  the  minutes;  that  any  resolution  passed,  accord- 
ing to  its  true  intent  and  meaning,  authorised  a  sale  of  only  a  part 
of  the  lands  and  not  of  the  whole  of  the  lands;  that  it  did  not 
authorise  the  payment  or  allowance  of  a  10  per  cent,  commission, 
and  that  such  a  commission  is  unreasonably  large;  that  neither 
the  resolution  recorded  in  the  minutes,  nor  the  resolution  sub- 
mitted, authorised  or  was  intended  to  authorise  a  sale  to  the 
directors,  officers^  or  agents  of  the  plaintiff  company  or  to  a 
corporation  in  which  they  or  any  of  them  were  interested;  that, 
under  the  notice  calling  the  special  general  meeting,  it  was  not 
open  to  the  shareholders  to  pass  a  resolution  authorising  a  sale 
of  the  whole  of  the  lots  at  less  than  $65,000,  nor  a  resolution 
authorising  a  sale  to  an  agent  or  director  or  to  a  company  in  which 
they  were  interested;  that,  if  any  contract  of  sale  was  entered  into, 
it  was  made  by  the  plaintiffs'  agents  with  themselves,  without 
authority  and  without  full  disclosure  and  for  their  own  profit, 
or  was  made  with  a  company  for  which  the  plaintiffs'  agents  were 
agents,  or  in  which  they  were  directors,  officers,  and  shareholders; 
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that  the  defendant  company-  took  the  conveyance  with  notice  of 
these  facts;  and  that,  under  such  circumstances,  the  contract  is 
voidable  and  should  be  set  aside;  or,  in  the  alternative,  that  the 
individual  defendants,  being,  at  the  time  of  the  alleged  transaction, 
their  agents,  should  account  to  the  plaintiffs  for  ail  profits,  benefits, 
or  advantages  which  they  or  any  of  them  have  received,  and  for 
any  damage  which  the  plaintiff  company  has  suffered  as  a  result  of 
their  breath  of  duty,  and  particularly  should  account  for  a  com^ 
mission  of  $5,438.40  allowed  to  the  defendants  and  their  associates 
for  making  the  sale  in  question  in  this  action,  and  for  $1,000  of 
the  capital  stock  of  the  defendant  company  which  the  defendant 
Petrie  says  was  given  to  him,  and  for  any  other  capital  stock 
which  the  defendants  or  any  of  them  had  issued  to  them  in  the 
defendant  corporation  by  way  of  gift  or  bonus  or  as  consideration 
for  the  transfer  of  the  plaintiffs'  property  to  the  defendant  cor- 
poration. 

The  plaintiffs  say  further  that  the  conveyance  included  parcels 
A,  B,  and  C  on  the  plan  of  the  plaintiffs'  lots,  and  that  no  sum 
was  agreed  to  be  paid  for  the  frontage  of  these  lots,  as  was  required 
by  the  resolution;  that  the  conveyance  also  included  lots  that 
were  already  under  an  agreement  for  sale,  and  on  the  purchase- 
price  of  which  a  considerable  sum  was  still  to  be  paid,  which  was 
not  authorised. 

Counsel  for  the  respondents  offered  to  reconvey  the  soM  lands, 
but  contended  that  parcels  A,  B,  and  C  were  properly  thrown  in 
to  make  up  for  a  lack  of  frontage  on  lots  shewn  on  the  plan,  in 
respect  of  which  there  existed  a  special  agreement  with  the 
municipality,  preventing,  till  certain  work  was  done,  the  opening 
of  parts  of  the  streets  shewn  on  the  plan.  «The  respondents 
contended  also  that  the  sale  was  not,  as  is  now  contended  by  the 
appellants,  a  sale  by  the  plaintiffs  to  their  agents,  and  a  transfer 
by  their  agents  to  the  defendant  corporation,  but  was  a  sale  direct 
from  one  corporation  to  the  other,  made  by  the  plaintiffs'  agents 
under  the  authority  of  the  resolution  entered  in  the  minutes,  and 
which  the  respondents  say  was  duly  passed;  that  the  respondent 
corporation  in  an  entity  separate  from  the  individuals  who  are 
shareholders  in  it,  shd  is  not  affected  by  any  irregularities  in  the 
proceedings  of  the  plaintiff  company,  or  with  notice  of  any 
improper  conduct  on  the  part  of  the  plaintiffs'  agents;  and  that, 
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consequently,  the  conveyance  cannot  be  set  aside;  that  the 
defendant  corporation  has  so  dealt  with  the  property  as  to  render  it 
impossible  to  restore  the  parties  to  their  original  position. 

The  two  resolutions  referred  to  in  the  foregoing  contention  of 
the  parties,  read  as  follows.^ — 

"The  president,  M^.  Davis,  was  in  the  chair. 

''The  notice  calling  the  meeting  was  read  and  after  some 
discussion  it  was 

''Moved  by  Mr.  Jonathan  High, 

"Seconded  by  J.  S.  Robertson, 

"That  the  president  and  secretary-treasurer  be  and  they  are 
hereby  authorised  to  sell  the  whole  holdings  of  the  company  at 
the  price  of  S65,000,  and  to  pay  a  commission  not  exceeding  10 
per  cent,  of  the  sale-price.  The  purchasers  to  assume  all  incum- 
brances as  part  of  such  price,  and  this  company  to  pay  all  taxes  and 
interest  or  permit  purchasers  to  deduct  the  same  from  their 
pmrchase-money. 

"Carried  unanimously. 

"Some  of  the  shareholders  expressing  a  doubt  of  the  possibility 
of  selling  the  property  in  accordance  with  the  foregoing  resolution, 

"It  was  moved  by  Mr.  Petrie, 

"Seconded  by  Mr.  Pidler, 

"That  the  president  and  secretary-treasurer  be  and  they  are 
hereby  authorised,  in  the  event  of  the  failure  to  sell  on  the  terms 
of  the  preceding  resolution,  to  sell  any  lots  or  groups  of  lots  at  the 
price  of  S6  per  foot,  and  to  pay  thereout  a  commission  not  exceeding 
10  per  cent,  of  the  sale-price  thereof,  and  that  an  effort  be  made  to 
BeH  the  north  end  lots  first,  if  such  a  sale  be  found  practicable. 

"Carried  unanimously.'' 

The  learned  trial  Judge  found  as  follows  (quoting  the  first 
three  paragraphs  of  the  reasons  for  judgment  of  Falgonbridoe, 
C.J.K.B.,  supra), 

Ctf  the  40  odd  shareholders  of  the  plaintiff  company,  the 
minutes  shew  that  11  attended  the  general  meeting  held  at 
Hamilton  on  the  16th  October^  1917;  9  pf  the  11  were  called  as 
witnesses.  The  learned  trial  Judge  does  not  suggest  that  any  of 
these  9  stated  what  he  knew  or  believed  to  be  untrue,  yet  4  are 
positive  that  resolution  No.  2  was  not  submitted  or  passed,  while 
4  say  that  some  such  resolution  was  submitted  and  passed;  but, 
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of  these,  only  Mr.  Petrie  was  able  to  pledge  his  oath  to  the  worcUng 
of  the  resolution.  The  presid^it,  Mr.  Davis,  says  that  he  did  not 
read  the  resolution  to  the  meetmg.  The  ninth  man  favours  the 
respondents'  contenticxi.  It  is  in  these  circumstances  that  the 
learned  Judge  says  that,  if  resolution  No.  2  as  entered  was  not 
carried,  the  defendant  Petrie  is  guilty  of  both  forgery  and  perjury. 
I  am  unable  to  concur  in  the  finding  of  the  learned  trial  Judge  that 
a  resolution  in  the  very  words  recorded  in  the  minutes  was  passed, 
or  to  agree  in  his  view  that  to  disagree  with  his  finding  requires  us 
to  conclude  that  Mr.  Petrie  has  been  guilty  of  either  perjury  or 
forgery.  I  prefer  to  believe  that  each  of  the  witnesses  was  honest 
in  his  recollection  and  testimony,  and  that  the  dispute  and  diffi- 
culty arise  from  the  informal  nature  of  the  discussion  and  pro- 
ceedings and  a  misimd^tanding  of  what  was  done  or  intended 
to  be  done,  rather  than  to  believe  or  find  that  any  one  witness  or 
set  of  witnesses  attempted  to  mislead  the  Court.  I  think  each 
witness  endeavoured  to  give  accurately  and  truly  his  recollection 
of  what  he  thought  had  been  done. 

Mr.  Petrie's  story  is  fortified  by  a  record — ^not  however  made 
at  the  meeting  or  in  his  own  handwritmg,  but  made  the  day  after 
the  meeting  by  his  stenographer,  and  then 'made  by  her  on  instruc- 
tions given  by  Mr.  Petrie  from  notes  or  memoranda  made  at  the 
meeting.  Unfortunately  these  original  notes  or  memoranda  are 
lost.  That  the  resolution,  as  dictated  by  Mr.  Petrie,  records, 
what  he  thought  was  the  expressed  intention  of  the  meeting,  I 
do  not  doubt;  but,  under  such  circumstances,  the  record  may, 
without  lack  of  good  faith  on  Mr.  Petrie's  part,  record  something 
differing  materially  in  both  wording  and  effect  from  that  actually 
done  or  intended  to  be  done  by  the  shareholders. 

The  record  says  that  the  resolution  as  entered  was  carried 
imanimously;  in  the  face  of  the  denials  and  of  the  admitted 
controversy  about  the  rate  of  the  commission  to  be  allowed  to 
Mr.  Robertson  under  resolution  No.  1,  and  the  reasons  given  for 
making  him  a  special  allowance,  I  cannot  conclude  that  the  share- 
holders at  the  same  meeting  knowingly  assented,  either 
imanimously  or  by  a  majority  vote,  to  the  payment  of  a  10  per 
cent,  commission  on  the  sale  of  the  whole  block  of  lots^  at  the 
sacrifice  price  of  $6  per  foot. 

The  books,  documents,  and  records  of  both  the  plaintiff  and 
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defendant  corporations  shew  that  i{  wa&r.not  Mr.  Petrie's  habit  to 
make  and  keep  full  and  accurate  records  of  the  doings  of  either 
corporation;  and,  notwithstanding  this  record,  I  am  satisfied  that 
none  of  the  shareholders  at  the  meeting,  not  even  Mr.  Petrie, 
there  and  then  liad  a  present  intention  to  authorise  a  sale  of  the 
whole  of  the  lands  at  16  per  foot,  or  to  pay  a  commission  on  such  a 
sale  at  the  rate  of  10  per  cent.;  and  that,  if  the  resolution  recorded 
is  expressed  so  as  to  permit  of  such  a  sale  being  made,  and  such  a 
commission  being  paid,  it  does  not  truly  record  either  what  was 
done  or  intended  to  be  done. 

The  idea  of  selling  the  whole  lands  at  $6  p^  foot  was  not 
suggested  either  in  the  notice  calling  the  shareholders'  meeting 
or  at  the  meeting.  It  was  Mr.  Henry's  suggestion,  made  as  part 
of  his  discussions  of  the  2nd  and  3rd  January,  1918,  with  Mr. 
Petrie,  Mr.  Davis,  and  Mr.  Parks,  and  as  a  result  of  Mr.  Petrie's 
opinion,  then  expressed,  that  the  resolution  recorded  penxiitted 
such  a  sale  being  made,  Mr.  Henry  and  Mr.  Davis  then  and  there 
decided  to  acquire  the  plaintiffs'  lands  under  the  authority  of  that 
resolution.  See  Petrie's  evidence,  at  p.  193  of  the  notes  of 
evidence,  where  he  says: — 

"There  was  some  question  whether  that  resolution  was 
sufficient  to  do  it,  and  I  expressed  myself  as  being  of  the  opinion 
that  it  was;  that,  even  following  that  resolution,  if  we  sold  it  out 
in  three  parcels,  so  long  as  the  purchasers  were  willing  to  accept 
the  situation  among  themselves,  that  would  be  good." 

In  no  place  does  Mr.  Petrie,  nor  do  the  other  witnesses,  suggest 
that  the  general  meeting  considered  or  intended,  by  the  resolution 
there  discussed  and  passed,  to  authorise  a  sale  of  the  whole  lands  at 
16  per  foot  frontage,  or  a  sale  to  the  selling  agents  named.  All 
the  circumstances  shew  that  the  company  was  in  desperate 
circumstances;  it  needed  money  to  pay  arrears  of  both  interest 
and  taxes;  the  shareholders  were  being  pressed  to  do  something 
or  authorise  something  being  done  to  raise  money  to  pay  these 
pressing  debts;  and,  in  these  circumstances,  they  authorised  a  sale 
of  the  whole  lands  at  $65,000,  and  they  may  have  authorised  a 
sale  of  a  part,  at  a  greater  sacrifice,  represented  by  16  per  foot; 
but 'I  cannot  think  that  they  considered  or  authorised  a  sale  of 
the  whole  at  $6  per  foot,  or  a  sale  to  their  directors  or  agents. 

A  very  careful  perusal  and  consideration  of  the  evidence  and 
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exhibits  baa  led  me  to  the  followiog  conclusions:  that  there  was 
at  the  meeting  of  the  16th  October,  1917,  some  discussion  of  a 
sale  of  a  portion  of  the  lots  at  S6  per  foot  frontage;  that  Mr. 
Petrie,  as  a  result  of  such  discussion,  in  good  faith  concluded  that 
the  majority,  if  not  all,  of  those  present  approved  of  sales  of 
parts  of  the  lots  at  16  per  foot,  and  the  payment  of  10  per  cent, 
commission  on  such  sales,  if  made  in  the  ordinary  course  of  busi- 
ness, and  that  he  endeavoured  to  express  that  authorisation  in  the' 
resolution  which  he  recorded;  but  that  neither  he  nor  those  who 
took  part  in  the  discussion  at  the  meeting  intended  at  that  tune 
by  the  second  resolution  to  authorise  a  sale  en  bloc  with  a  10  per 
cent,  commission;  that  some  of  the  shareholders  present  did  not 
appreciate  or  understand  that  such  a  resolution  was  before  the 
meeting  or  was  passed;  but,  in  view  of  the  finding  of  the  learned 
trial  Judge,  who  had  the  witnesses  before  him,  I  am  not  prepared 
to  say  that  a  majority  of  that  meeting  did  not  consider  and  pass  a 
resolution  along  the  lines  I  have  above  set  out;  that,  unless  the 
defendant  corporation  can  take  and  hold  the  position  that  it  was 
an  innocent  purchaser,  who  dealt  with  the  accredited  offioeors  of 
the  company,  and  was  not  concerned  in  or  fixed  with  notice  6[ 
matters  affecting  the  internal  management  of  the  company,  the 
transaction  attacked  cannot  be  justified  or  supported,  either  on 
the  resolution  actually  passed  or  on  the  resolution  recorded.  The 
transaction  resulted  in  a  transfer  of  all  the  plaintiffs'  lands,  includ- 
ing lands  under  agreement  for  sale;  this,  I  think,  was  not  intended 
or  authorised,  neither  was  it  intended  or  authorised  that  parcels 
A,  B,  and  C  should  be  sold  at  less  than  S6  per  foot  frontage; 
Petrie  says  they  were  thrown  in  to  offset  the  effect  of  the  agreement 
which  prevented  the  present  opening  of  a  street.  The  resolution 
is  silent  as  to  terms  of  sale,  yet  it  may  be  that  it  is  wide  enough  to 
permit  a  sale  for  other  than  cash;  but,  where  it  provides  that  each 
foot  frontage  sold  shall  be  paid  for  at  S6  per  foot,  it  cannot,  I  think, . 
be  contended  that  the  agents  were  by  that  resolution  authorised 
to  sell  or  convey  part  of  the  lands  for  nothing. 

However,  the  defendant  company  cannot  plead  innocence. 
The  agents  of  the  plaintiff  company  were  and  are  the  agents, 
officers,  and  shareholders  of  the  defendant  company.  The  same 
men  negotiated  for  both  the  buyers  and  the  sellers.  Petrie  waq 
acting  manager  and  secretary  of  the  plaintiff  company  and  director 
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and  secretary  of  the  defendant  company,  and  was  solicitor  for  both. 
Da  VLB  and  Henry  were  directors  and  agents  of  the  plaintiff  com- 
pany and  interested  agents  of  the  defendant  company. 

On  the  3rd  January,  1918,  when,  the  witnesses  say,  Henry 
announced  the  decision  of  himself  and  his  associates  to  take  over 
the  plaintiffs^  property  under  resolution  No.  2,  the  defendant 
corporation,  which  had  been  incorporated  under  the  Ontario 
Companies  Act  for  the  purpose  of  being  used  to  carry  through  the 
Robertson  sale  referred  to  in  resolution  No.  1,  had  as  its  share- 
holders only  its  5  incorporators,  and  had  on  the  same  day  as  the 
charter  is  dated,  i.e.,  the  28th  November,  1917,  held  its  only 
meetings,  at  which  the  5  incorporators  were  elected  directorsi  and 
Crompton,  Ogg,  and  Petrie  were  elected  and  appointed  president, 
vice-president,  and  secretary-treasurer  respectively.  These  direc- 
tors passed  a  set  of  by-laws,  and  authorised  the  sale  of  stock  to 
the  extent  of  $20,000,  and  pass^  a  resolution  that  the  company 
would  purchase  the  lands  of  the  Roxborough  Gardens  at  $65,000; 
yet  no  attempt  had,  6n  the  3rd  January,  1918,  been  made,  and 
apparentiy  no  attempt,  has  since  been  made,  by  the  corporation, 
to  comply  with  the  requirements  of  Part  VIII.  of  the  Ontario 
Companies  Act,  or  to  obtain,  under  sec.  114  thereof,  a  certificate 
entitling  it  to  commence  business  or  to  make  concluded  contracts. 

The  questions,  "Who  were  the  pm-chasers?"  and  "What  wae 
the  contract?"  were  not  put  directly  to  any  of  the  three  witnesses 
who  could  give  this  information,  but  the  evidence  is  clear  that  any. 
contract  made  was  made  by  Davis  and  Henry,  for  the  plaintiffs, 
with  Davis  and  Henry,  either  for  themselves  and  their  associates 
or  for  the  defendant  company,  whose  charter  they  intended  to 
acquire. 

Petrie,  who  was  doing  the  solicitor  work,  and  advising  as  such, 
in  his  letter  of  the  8th  April  written  to  James  Laird,  of  Owen 
Sound,  who,  with  Davis  and  Henry,  made  up  the  board  of 
directors  of  the  plaintiff  company,  writes  that  the  sale  was  made 
to  Mr.  A.  Barons,  who  took  up  the  Dufferin  Land  Coiporation 
charter,  and  got  his  friends  to  join  him. 

At  the  trial,  Mr.  Petrie  says  (p.  196) . — 

"The  deal  was  put  through — ^Mr.  Barons  and  Mr.  Henry 
arranged  for  me  to  turn  over  that  property  to  them,  and  the  deal 
was  put  through  with  the  Dufferin  Land  Corporation. 
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"Q.  Mr.  Henry  and  Mr.  Barons  acquired  the  charter  of  the 
Duflferin  Land  Corporation.    A.  Yes. 

"Q.  The  DufFerin  Land  Corporation  got  the  property,  did  it? 
A.  Y^." 

Page246^~ 

''Q.  Mr.  Barons  was  not  present  at  the  meeting  which  took 
place  in  your  office  in  January  of  1918?    A.  No. 

"Q.  At  that  very  meeting  Mr.  Henry  put  up  some  money  to 
take  over  this  property. 

'^Q.  Under  this  new  deal?  A.  Yes.  Mr.  Parks  was  going 
to,  but  he  did  not,  and  Mr.  Henry  did  put  it  up. 

"Q.  And  then  Mr.  Henry  decided  to  take  up  the  property  at 
that  time?  A.  No,  Mr.  Henry  commimicated  with  Mr.  Barons 
and  reported  that  Mr.  Barons  had  decided  to  go  on  and  take  it  up." 

Mr.  Henry's  account  of  what  took  place  is  found  at  p.  261; 
and,  after  stating  why  he  rejected  the  Robertson  offer,  and  that 
he  then  considered  with  Mr.  Petrie  and  Mr.  Davis  what  was  to  be 
done,  he  says: — 

"I  communicated  with  Mr.  Barons  and  Mr.  Stewart — ^we 
had  talked  the  matter  over  previously  to  coming  down — ^providing 
Mr.  Robertson's  deal  fell  through  were  we  going  to  drop  out  and 
let  our  money  go?  They  said,  *  It  is  just  this  way,  if  you  will  stand 
in  with  your  bond  and  stay  in  the  company  with  us,  and  put  more 
money  in,  we  will  go  back  in  the  company  again' — this  was  Mr. 
Barons — ^he  said,  'I  would  be  willing  to  put  more  money  in  and 
all  stand  together  and  take  the  land  over.'  I  said,  'I  will  go  down 
and  see.'    So  Mr.  Barons  purchased  the  property." 

The  defendant  Davis  was  called  by  the  defendants  and  in 
examination-in-chief,  p.  273,  gives  testimony  as  follows: — 

''Q.  You  are  one  of  the  stockholders  in  the  Roxborough 
Gardens?    A.  Yes. 

"  Q.  And  you  are  one  of  the  syndicate  that  bought  the  property, 
turned  it  over  to  this  company?    A.  Yes,  sir."    . 

When  such  evidence  is  considered,  along  with  the  facts  that 
no  meeting  of  the  defendant  company  was  held  until  the  8th 
February,  though  the  conveyance  to  the  defendant  company  is 
dated  the  5th  January,  and  was  registered  on  the  28th  January; 
that  the  defendant  company's  directors  and  shareholders,  other 
than  Petrie,  took  no  part  in  the  negotiations;  that  there  is  no 
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document  shewing  a  contract  between  the  plaintiff  company  and 
the  defendant  company;  that  the  deed  from  one  company  to  the 
other  does  not  record  the  consideration  or  an  agreement  by  the 
defendant  company  to  assume  and  pay  off  the  incumbrances; 
I  think  the  proper  conclusion  is,  that  Mr.  Henry  and  Mr.  Davis 
and  their  associates,  who  were,  all  but  two,  shareholders  in  the 
plaintiff  company,  decided,  without  notice  or  communication  to 
the  plaintiff  company  or  its  body  of  shareholders,  to  take  over  the 
property  under  resolution  No.  2,  doing  so  on  the  advice  of  Mr. 
Petrie,  also  to  acquire  the  charter  of  the  defendant  companyj 
which  was  then  nothing  more  than  a  shell,  and  to  carry  through 
their  purchase  by  turning  the  property  over  to  the  defendant 
ccHnpany  in'  such  a  way  as  to  secure  repayment  of  the  moneys  they 
or  some  of  them  had  already  invested  in  the  plaintiff  company. 

Between  the  meeting  of  the  16th  October,  1917,  and  the  making 
of  the  deed  attacked,  there  was  no  meeting  of  the  directors  of  the 
plaintiff  company;  Mr.  Laird,  the  fellow-director  of  Davis  and 
Henry,  was  not  consulted  in  reference  to  the  sale  alleged  to  have 
been  made;  and  between  the  28th  November,  when  the  defendant 
company  was  incorporated  an^  organised,  there  was  no  meeting 
of  that  company's  directors  or  shareholders  till  the  8th  February, 
1918,  some  weeks  after  the  deed  which  is  attacked  had  been 
executed  and  registered. 

At  the  meeting  of  the  defendant  corporation's  directors,  held 
on  the  8th  February,  stock  was  allotted  to  Davis,  Miss  Henry, 
Petrie,  Barons,  and  other  associates  of  Messrs.  Davis  and  Henry, 
and  members  of  the  old  board  w^ere  replaced  by  nominees  of  the 
new  shareholders,  and  Mr.  Petrie  was  instructed  to  arrange  for 
.  sales  of  these  lands,  keeping  in  view  the  obtaining  of  an  average 
price  of  $13  per  foot.  The  difference  between  the  sale-price  of 
the  plaintiff  company  and  the  proposed  selling  price  of  the  new 
company  is  noticeable. 

Another  resolution  passed  at  this  meeting  instructed  that 
Henry  be  given  a  note  for  $8,000  to  cover  the  indebtedness  of  the 
old  company  to  him,  which,  it  is  recited,  the  new  company  had 
agreed  to  assume. 

The  statement  of  adjustments,  found  at  p.  45  of  the  minute- 
book  of  the  plaintiff  company,  shews  that  the  sale  at  the  price  of 

43—46  o.L.R. 
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16  per  foot  was  not  sufficient  to  take  care  of  the  incumbrances, 
taxes,  and  the  commission,  und  to  pay  Mr.  Henry's  bond  in  full; 
it  left  a  balance  due  on  it  of  $1,889.01;  yet  at  the  first  meeting  of 
the  new  company  it  is  recorded  that  tihe  company  in  the  purchase 
assumed  Mr.  Henry's  claim,  not  for  16,630.43,  as  shewn  in  the 
adjustments,  but  for  $8,000:  the  difference  is  not  explained,  but  is, 
I  think,  made  up  of  moneys  Mr.  Henry  had  advanced  to  the 
defendant  corporation.    See  exhibit  32. 

Subsequently  Mr.  Henry  received  a  note  and  bond  charging 
against  the  lands  of  the  defendant  company  all  the  moneys  that 
were  owing  to  him  by  the  plaintiff  company  with  interest,  all  the 
moneys  he  had  advanced  to  the  new  company,  the  $1,000  he  bad 
paid  in  for  stock  standing  in  his  dau^ter's  name,  and  the  com- 
mission on  the  sale,  a  total  of  $15,300  (exhibit  63).  The  evidence 
and  the  report  of  the  auditor  (exhibit  51)  shew  that  at  most  only 
$8,000  has  been  paid  for  capital  stock  in  the  defendant  company, 
though  stock  of  the  value  of  $15,000  has  been  issued,  $1,000  of 
it  to  Mr.  Petrie  without  any  payment;  no  books  were  produced, 
and  how  the  new  shareholders  received  bonus  stock  or  why  they 
received  it  is  not  disclosed  in  the  evidence,  but  there  is  only  one 
way  that  such  bonuses  could  be  given,  and  that  is  by  adding 
something  to  the  price  of  the  property  which  the  syndicate  turned 
over  to  the  company;  the  way  the  auditor's  report  (exhibit  51) 
is  made  up  and  the  valuation  he  therein  puts  upon  the  lands 
indicate  such  a  transaction. 

All  these  circumstances  strengthen  me  in  the  conclusion  that  a 
syndicate,  which  included  among  its  members  the  plaintiff  com- 
pany's agents  and  officers,  was  the  purchaser.  Such  a  conclusion 
does  not  necessarily  mean  that  Messrs.  Davis,  Henry,  and  Petrie 
thought  they  were  doing  or  intended  to  do  a  wrong  to  the  plaintiff 
company  or  its  shareholders.  No  doubt,  when,  early  in  January, 
they  decided  to  take  over  the  plaintiff  company's  property  at 
$6  a  foot,  and  to  take  into  their  syndicate  or  into  the  new  company 
only  those  who  were  willing  to  contribute  towards  carrying  the 
property,  and  to  leave  out  those  shareholders  who  were  eiiher 
unable  or  unwilling  to  risk  new  moneys  in  their  land  speculation, 
they  reasoned  that  they  should  not  be  called  upon  to  protect  those 
who  failed  to  protect  themselves.  Such  a  view  is  not  without 
merit:  it  is  a  position  which  they  might  reasonably  be  expected 
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to  take.  They  desired  to  protect  their  own  investments,  but,  in 
doing  so,  they  did  not  think  that  it  was  fair,  or  that  they  were 
obhged,  to  assume  or  to  protect  and  carry  the  investment  of  the 
others.  These  men,  however,  were  all  in  a  fiduciary  position  which 
required  them  not  only  to  protect  themselves,  but  to  protect  as 
well  their  less  fortunate  associates,  and  in  a  position  that  required 
them  not  to  allow  their  interest  to  conflict  with  their  duty.  I 
cannot  help  but  think  that,  had  Mr.  Henry's  personal  interest,  or 
what  he  thou^t  was  his  personal  interest,  not  conflicted  with  his 
duty  to  the  plaintiff  company  and  its  shareholders,  the  Robertson 
sale  would  have  been  put  through,  but  Henry's  consideration  of 
the  Robertson  transaction  was  directed  to  seeing-  what  would  be 
the  result  to  him  rather  than  to  ascertaining  what  would  be  best 
for  the  plaintiff  company  and  its  shareholders;  and,  because  he 
concluded  that  he  was  not  sufficiently  secured  in  the  Robertson 
transaction,  he  rejected  it,  and  proposed,  promoted,  and  carried 
through  the  transaction  now  attacked,  in  which  he  and  .his 
associates  were  better  secured,  but  by  which  the  plaintiff  company 
and  its  other  shareholders  lost  all  they  had  invested.  Can  it  be 
that  the  agents  or  directors  of  the  plamtiff  company  may,  without 
consulting  the  company  throu^  its  shareholders  or  directors, 
meet  together  and  reject  an  offer  of  S65,000  because  one  of  the 
agents  or  directors  thinks  his  security  will  not  be  as  good,  and  the 
same  day  or  the  day  after  agree  with  themselves  to  take  over  the 
property  at  a  much  lower  price,  and,  by  then  or  subsequently 
acquiring  control  of  a  charter  of  another  company,  take  to  them- 
selves or  to  some  of  themselves  security  for  at  least  what  some  oi 
them  had  put  into  the  old  company,  and  to  one,  if  not  more,  of 
themselves  bonus  stock  in  the  new  company,  which,  at  its  first 
meeting  by  its  resolution,  put  a  valuation  on  the  property  acquired 
of  not  less  than  $13  per  foot,  when  the  price  realised  by  the  vending 
company  was  only  $5.40  per  foot,  and  then  come  into  this  Court 
and  say  that  they  did  their  duty  by  the  plaintiff  company,  that 
the  plaintiff  company  has  suffered  no  damage,  and  that  they 
received  no  benefits,  or  that  the  purchasing  company  for  which 
they  acted  had  not  in  law  notice  or  knowledge  of  their  acts,  and 
that  such  a  transaction  cannot  be  rescinded?  I  think  not — not 
at  least  in  this  case  in  which  the  sales-agents  were  special  agents 
acting  under  and  pursuant  to  a  special  resolution,  and  under 
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which,  without  notice  or  disclosure  to  their  principals,  they  sold 
to  themselves  or  to  a  syndicate  or  company  in  which  they  were 
interested;  nor  do  I  think  that  the  defendant  company,  different 
entity  though  it  be  from  its  shareholders,  is  in  any  different  or 
higher  position  than  any  other  person  who  takes  a  conveyance  from 
an  agent  or  trustee,  knowing  that  such  agent  or  trustee  is  acting 
beyond  his  authority,  or  in  breach  of  his  duty. 

There  is  no  doubt  that  the  defendant  company,  through  its 
officers,  agents,  and  solicitors,  had  full  notice  and  knowledge  of 
all  the  facts;  and,  in  my  opinion,  such  knowledge  rendered  the 
transaction  and  conveyance  subject  to  the  equities  between  the 
plaintiff  company  and  the  individual  defendants. 

I  am  not  impressed  with  the  view  of  the  learned  trial  Judge 
that  the  parties  cannot  be  restored  to  their  original  positions. 
The  plaintiffs  are  ready,  and  willing  to  pay  to  the  defendants  the 
moneys  put  up,  said  to  be  about  $8,000,  and  to  take  a  reconveyance 
of  the  lands  subject  to  such  agreements  of  sale  as  the  defendants 
have  entered  into,  and  I  see  no  difficulty  in  directing  this  to  be 
done.  If  the  parties  are  unable  to  agree  as  to  the  amount  to  be 
pfeid,  that  can  be  ascertained  by  the  Master. 

The  conclusions  I  have  arrived  at  are,  I  think,  fully  justified 
by  the  facts  and  by  the  authorities  dealing  with,  explaining,  and 
illt]^trating  the  rule  that  the  Court  will  not  allow  a  trustee,  agent, 
or  other  person  holding  an  office  or  place  of  trust  and  confidence, 
to  put  himself  in  a  position  where  his  interest  confficts  with  his 
duty,  or  without  disclosiu^  to  make  a  profit  out  of  his  agency. 
The  books  are  full  of  authorities  dealing  with  these  propositions. 
They  are  well  collected  in  Bowstead  on  Agency,  6th  ed.,  under 
articles  48  to  53  inclusive,  and  in  Palmer^s  Company  Precedents, 
11th  ed.,  pp.  192  and  193.  Two  of  the  latest  decisions  are  Cook 
V.  Deeks,  [1916]  1  A.C.  554,  27  D.L.R.  1;  Transvaal  Laruk  Co.  v. 
New  Belgium  (Transvaal)  Land  and  Development  Co,y  [1914]  2 
Ch.  488.  The  opinions  delivered  in  the  Transvaal  case  deal  not 
only  with  the  rules  and  general  principles  governing  the  rights, 
duties,  and  obligations  of  agents  and  directors,  but  also  with  the 
effect  of  by-laws,  regulations,  or  statutes  limiting  the  general  law, 
and  the  effect  of  notice  to  a  purchasing  company  of  breach  of  duty 
by  sucli  agents  or  directors  and  the  right  to  rescind;  and  this 
case  establishes  that,  unless  and  so  far  only  as  authorised  by  a 
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company's  articles  or  by-laws  or  by  the  statute  governing  the  ^^FgJ?^^' 
company,  the  board  cannot  make  a  binding  contract  with  any  other        -.,_ 

company  in  which  a  member  of  the  quorum  is  interested;  and  that,  b(Sough 

if  that  company  has  notice  of  the  irregularity,  the  first  company  Gardens 

OF 

may  obtain  rescission  of  the  transaction,  even  after  completion,     Hamilton 
provided  that  rescission  is  still  possible;  and  also  that,  if  the      Limited 
agents  of  the  purchasing  company  are  also  agents  of  the  selling       Davis. 
company,  the  purchasing  company  is  fixed  with  notice  of  anything    pergusoa,  sa. 
of  which  its  pjurchasing  agents  had  notice. 

There  is  nothing  in  the  by-laws  of  the  plaintiff  company 
providing  for  dealings  between  the  company  and  its  directors, 
but  sec.  93*  of  the  Ontario  Companies  Act,  R.S.O.  1914,  ch.  178, 
make^  provision  for  such  dealings,  and  that  section  allows  more 
latitude  than  most  of  the  provisions  found  in  the  articles  by  which 
the  English  companies  are  governed.  Section  93  declares  that  a 
director  in  one  company  shall  not  be  deemed  to  be  interested  in  ' 
a  contract  made  with  another  company  simply  because  he  is  a 
shareholder  in  such  other  company;  and,  had  the  transaction 
here  attacked  been  a  sale  by  the  directors  of  the  plaintiff  compaiiy 
to  the  defendant  company,  that  proviso  in  sec.  93  of  the  Ontario 
Companies  Act  might  have  protected  the  transaction  by  relieving 
these  individual  defendants  from  disclosing  to  the  plaintiff  com- 
pany their  interest.  But  this  sale  was  not  a  sale  by  the  directors. 
It  was  a  sale  by  two  specially  authorised  officers.  Mr.  Laird  took 
no  part  in  it  and  gave  it  no  consideration;  the  exception  in  the 
general  law  provided  for  by  the  Ontario  Companies  Act  does  not 
cover  that  situation;  and,  if  I  be  right  in  my  view  of  the  facts, 

•93. — (1)  No  director  shall  at  any  directors*  meeting  rote  in  respect  of 
any  contract  or  arrangement  made  or  proposed  to  be  entered  into  with  the 
company  in  which  he  ib  interested  either  as  vendor,  piirchaser  or  otherwise. 

(2)  A  director  who  may  be  in  any  way  interested  in  any  contract  or 
arrangement  proposed  to  be  made  with  the  company  shall  disclose  the  nature 
of  his  mterest  at  the  meeting  of  the  directors  at  which  such  contract  or  arrange- 
ment is  determined  on,  if  Ms  interest  then  exists,  or  in  any  other  case  at  the 
first  meeting  of  the  durectors  after  the  acquisition  of  his  interest,  and  if  he 
discloses  the  nature  of  lus  interest,  and  refrains  from  voting,  he  shall  not  be 
accountable  to  the  company  by  reason  of  the  fiduciary  relationship  existing 
for  any  profit  realised  by  such  contract  or  arrangement;  but  no  director  Bhafi 
be  deemed  to  be  in  any  way  interested  in  any  contract  or  arrangement,  nor 
shall  he  be  disqualified  from  voting  or  be  held  liable  to  account  to  the  company 
by  reason  of  lus  holding  shares  in  any  other  company  with  which  a  contract 
or  arrangement  is  made  or  contemplated. 

(3)  This  section  shaU  not  apply  to  any  contract  by  or  on  behalf  of  a 
company  to  give  the  directors  or  any  of  then!  security  by  way  of  indemnity. 
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this  sale  was  not  a  sale  by  the  plaintiff  company  to  the  defendant 
company,  but  was  a  sale  to  a  syndicate  of  which  the  individual 
defendants  were  members,  and  the  Ontario  Companies  Act  does 
not  protect  that  situation  unless  there  has  been  a  disclosure.  The 
onus  was  on  the  defence  to  make  out  a  case  for  the  application 
of  the  exception  to  the  general  law:  in  this  they  have,  in  my 
opinion,  failed. 

A  perusal  of  the  Transvaal  case,  above  referred  to,  establishes, 
I  think,  that,  in  the  circumstances  of  this  case,  notice  to  Davis, 
Henry,  or  Petrie  was  notice  to  the  defendant  corporation,  and 
that  with  such  notice  a  decree  for  rescission  may  be  made  against 
the  defendant  company,  imless  some  change  in  the  ownership  of 
the  property  involving  the  rights  of  innocent  third  parties  h^s 
rendered  rescission  impossible.  In  this  case  there  has  been  no 
subsequent  conveyance  of  the  properties:  some  agreements  for 
sale  have  been  made,  and  some  payments  have  been  made  on 
account  of  these,  but  there  is  nothing  to  prevent  the  plaintiff 
assuming  the  burden  of  and  taking  the  benefit  of  these  contracts 
of 'sale:  they  call  for  the  payment  of  a  much  higher  purchase-price 
than  $6  a  foot. 

For  these  reasons,  I  would  allow  the  appeal  and  direct  that, 
on  the  plaintiffs  undertaking  to  assume  and  carry  out  such  agree- 
ments for  the  sale  of  lots  as  have  been  made  by  the  defendant 
company  and  to  pay  to  the  defendant  company  all  moneys  which 
it  has  properly  paid  out  or  expended  by  way  of  payments  on  the 
registered  incumbrances,  on  taxes,  on  putting  the  property  in 
shape  for  sale,  and  in  selling  lots  that  have  not  been  repaid  by 
sales,  and  upon  payment  accordingly,  the  property  and  the 
agreements  be  vested  in  the  plaintiff  company:  if  the  parties 
cannot  agree  upon  this  amount,  that  it  be  referred  to  the  Master 
at  Hamilton  for  inquiry  and  report. 

The  defendants  should  pay  the  costs  of  the  action  and  of  this 
appeal;  further  directions  and  costs  should  be  reserved. 


Mekedith,  C.J.O.,  and  Maclaren  and  Magee,  JJ.A.,  agreed 
with  Ferguson,  J.A. 

Hoi>GiNs,  J.A.: — ^If  the  resolution  which  is  said  to  justify  the 
action  taken  by  the  defendants' was  passed  "in  the  confusion 
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and  excitement  of  a  very  heated  meeting,"  as  put  in  the  judgment 
ai  the  learned  trial  Judge,  it  should  be  scrutinised  with  care.  It 
would  not  be  fair  to  give  it  any  wider  meaning  than  it  can  reason- 
ably bear,  seeing  that  it  is  being  used' to  bind  a  minority,  actually 
present,  who  failed  to  realise  that  it  wa»  being  put  and  carried. 
Looking  at  the  notice  for  the  meeting  in  question,  it  is  to  consider 
the  sale  of  the  assets  of  the  company  for  $65,000,  and  "  (2)  the 
sale  of  a  portion  of  the  lands  of  the  company  at  the  rate  of  S6  per 
foot  frontage  and  the  payment  of  a  commission  of  10  per  cent, 
of  the  sale-price  thereof." 

Having  in  view  that  notice,  I  think  the  resolution,  as  now 
construed,  goes  beyond  it.  The  alternative  was  a  sale  of  all 
assets  at  $65,000  or  a  sale  of  ''a  portion"  at  $6  per  foot  frontage. 
The  defendants  acted  on  the  assumption  that  the  authority  "to 
sell  any  lots  or  group  of  lots"  warranted  a  sale  of  all  the  lands. 
But  the  evident  purpose  of  the  notice  and  the  resolution,  even  as 
phrased,  is  to  confine  the  alternative  sale  to  a  portion  only.  This 
method  of  dealing  had  been  recommended  in  1916  as  being  a 
course  much  to  be  preferred  to  any  other,  so  as  to  provide  a  fund 
for  releasing  lots  sold  from  the  mortgage. 

To  construe  the  resolution  in  the  way  desired  by  the  respond- 
ents would  be,  under  the  circumstances  disclosed  here,  to  enable  a 
majority  to  exercise  a  power  or  authority  for  their  own  benefit 
and  not  for  that  of  the  company  as  a  whole.  This  cannot  be  done, 
nor  can  the  authority  be  exceeded:  AUen  v.  Gold  Reefs  of  West 
Africa  Limited,  [1900]  1  Ch.  656, 671;  Brown  v.  British  Abrasive 
Wheel  Co.,  [1919]  1  Ch.  290  (Astbury,  J.) 

The  importance  of  full  notice,  where  shareholders  are  to  act 
upon  it,  and  it  is  intended  to  bind  absentees  and  those  who  have 
given  proxies  which  are  used  at  the  meeting,  is  emphasised  in 
BaiUie  v.  Oriental  Telephone  and  Electric  Co.,  [1915]  1  Ch.  503, 
and  in  Pacific  Coast  Coal  Mines  Ldmited  v.  Arbuthnot,  [1917]  A.C. 
607,  36  D.L.R.  564. 

To  my  mind  the  resolution,  as  entered  in  the  minute-book, 
involved  a  radical  change  from  a  policy  to  sell  all  for  $65,000  less 
a  10  per  cent,  commission  and  only  a  portion  at  $6,  to  one  resulting 
in  a  sale  en  bloc  at  $6  a  foot  or  $54,000,  with  a  commission  of  10 
per  cent,  deducted  from  that  sum.  And  I  think  this  change 
cannot  be  supported  by  the  wording  of  the  resolution. 
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As  to  the  pofiition  of  the  defendants,  I  cannot  usefully  add 
anything  to  the  judgment  of  my  brother  Ferguson,  with  whose 
view  I  agree. 

The  situation  of  those  who  have  paid  moneys  to  sustain  and 
help  a  failing  venture  is  always  &  complicated  one,  where  there  are 
others  interested.  These  last  usually  wait  till  something  concrete 
is  done  to  save  it  from  complete  extinction,  and  then  come  in  and 
complain  of  those  who  acted  and  paid. 

But  that  is  the  lot  of  majority  shareholders  who  do  not  obey 
the  strict  law  laid  down  in  the  cases  cited  by  my  brother,  to  which 
I  may  add  In  re  North  Eastern  Insurance  Co.,  [1919]  1  Ch.  198. 

They  ought  not  to  complain  if  the  relief  now  given  permits 
the  minority  shareholders  to  participate  in  the  so-called  plum,  on 
payment  of  their  share  of  the  expenditure  made  by  the  defendants. 

The  appeal  should  be  allowed. 

Appeal  allowed. 


Digitized  by 


Google 


APPENDIX  I. 


SUPREME  COURT  OF  ONTARIO. 


Rules  of  Court. 
At  a  meeting  of  the  Judges  held  on  the  5th  December,  1919, 
Rule  773(h)  was  passed  (to  come  into  force  forthwith). . 

(1)  Add  to  Rule  249:— 

(1).  Such  record  shall  cpntain  the  full  style  of  cause,  and  shall 
shew  the  date  when  the  writ  was  issued,  and  shall  give  the  names 
of  the  solicitors  for  the  several  parties,  and  shall  shew  that  judg- 
ment has  been  signed  or  the  pleadings  have  been  noted  as  closed 
as  against  any  parties  in  default. 

(2)  Add  to  Rule  250:— 

(6).  In  non  jury  actions  in  the  County  Court  of  the  County 
of  York  notice  of  trial  shall  be  given  and  the  action  entered  for 
trial  in  accordance  with  the  provisions  of  Rule  248,  but  if  the  action 
is  not  tried  or  disposed  of  at  the  sittings  for  which  it  is  entered  for 
trial  it  shall  be  placed  upon  the  list  for  the  next  sittings  and  it  shall 
not  be  necessary  to  give  fresh  notice  of  trial  or  re-enter  the  action 
notwithstanding  the  provisions  of  Rule  252. 

(3)  Add  to  Tariflf  *'A,"  item  11  (a):— 

11(a).  Upon  an  appeal  from  the  report  of  a  Master  or  Official 
Referee  or  from  an  award  of  Arbitrators  where  questions  of  special 
importance  or  difficulty  are  involved  an  increased  counsel  fee  may 
be  allowed  in  the  discretion  of  the  Taxing  Officer  at  Toronto. 
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Ontario  cases  decided  on  appeal  to  the  Judicial  Committee  of 
the  Privy  Council  and  the  Supreme  Court  of  Canada  and  reported 
since  the  publication  of  vol.  45  of  the  Ontario  Law  Reports: — 

Albin  and  Canadian  Pacific  R.W.  Co.,  Re,  46  O.L.R.  1, 
reversed  by  the  Supreme  Court  of  Canada:  Canadian  Pacific 
R.W.  Co.  v.  Albin,  59  Can.  S.C.R.  151. 

Clabkson  v.  Dominion  Bank,  40  O.L.R.  245,  reversed  in 
part  by  the  Supreme  Court  of  Canada:  Clarkson  v.  Dominion 
Bank,  58  Can.  S.C.R.  448. 

Crawford  v.  Bathurst  Land  and  Development  Co.  Lim- 
iTEDy  42  O.L.R.  256,  reversed  by  the  Supreme  Court  of  Canada: 
FuLLERTON  V.  Crawford,  59  Can.  S.C.R.  314. 

Diamond  v.  Western  Realty  Limited,  14  O.W.N.  94, 
reversed  in  part  by  the  Supreme  Court  of  Canada:  Diamond  v. 
Western  Realty  Co.,  58  Can.  S.C.R.  620. 

Mackay  v.  City  of  Toronto,  43  O.L.R.  17,  aflBbrmed  by  the 
Judicial  Committee  of  the  Privy  Council:  John  Mackay  and  Co. 
V.  Corporation  of  the  City  of  Toronto,  [1920]  A.C.  208. 

Magill  v.  Township  of  Moore,  43  O.L.R.  372,  affirmed  by 
the  Supreme  Court  of  Canada:  Magill  v.  Township  op  Moorb 
AND  Moore  Municipal  Telephone  Association,  59  Can. 
S.C.R.  9. 

Ottawa  Separate  School  Trustees  v.  Quebec  Bank,  43 
O.L.R.  637,  aflSrmed  by  the  Judicial  Committee  of  the  Privy 
Council:  Trustees  of  the  Roman  Catholic  Separate  Schools 
FOR  the  City  op  Ottawa  v.  Quebec  Bank,  [1920]  A.C.  230. 

Temiskaming  Telephone  Co.  Limited  v.  Town  of  Cobalt, 
44  O.L.R.  366,  reversed,  and  judgment  in  42  O.L.R.  385  restored 
by  the  Supreme  Court  of  Canada:  Town  of  Cobalt  v.  Temis- 
kaming Telephone  Co.,  59  Can.  S.C.R.  62. 
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Toronto,  City  of,  and  Toronto  R.W.  Co.,  Re,  42  O.L.R. 
82,  affinned  by  the  Judicial  Committee  of  the  Privy  Council: 
Toronto  R.W.  Co.  v.  City  of  Toronto,  46  O.L.R.  452. 

Toronto,  City  of,  v.  Toronto  R.W.  Co.  (Snow  Case),  44 
O.L.R.  308,  affirmed  by  the  Judicial  Coimnittee  of  the  Privy 
Council:  Toronto  R.W.  Co.  v.  City  of  Toronto,  17  O.W.N.  501 

Toronto  R.W.  Co.  and  City  of  Toronto,  Re  (Penalty 
Case),  44  O.L.R.  381,  reversed  by  the  Judicial  Committee  of  the 
Privy  Council:  Toronto  R.W.  Co.  v.  CtTY  of  Toronto,  17 
O.W.N.  503. 

United  St.vtes  Playing  Card  Co.  v.  Hurst,  39  O.L.R.  249, 
reversed  in  part  by  the  Supreme  Court  of  Canada:  United  States 
Playing  Card  Co.  v.  Hurst,  58  Can.  S.C.R.  603. 

Weyburn  Townsite  Co.  Limited  v.  Honsburger,  45  O.L.R. 
176,  affirmed  by  the  Supreme  Court  of  Canada:  Honsberger  v. 
Weyburn  Townsite  Co.,  59  Can.  S.C.R.  281. 
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ABANDONMENT. 

See  Husband  and  Wife,  2. 


ABSENTEES. 

See  Title  to  Land. 


ACCIDENT. 

See     Highway — Negligence 
— Street  Railway. 


ACCOMPLICES. 

See  Criminal  Law,  3. 


ACCOUCHEUR. 

See    Physicians    and    Sur- 
geons, 2. 


ADEMPTION. 

See  Will,  6. 


ADULTERY. 

See  Trial,  1, 


ADVANCEMENT. 

See  Will,  6. 


AFFIDAVIT. 

See  Executors  and  Trust- 
ees. 


AFFIDAVIT  OF  EXECUTION. 

See  Chattel  Mortgage,  2. 


AGENT. 

See  Bailment,  1 — Company,  1 
— ^Insurance,  4— Principal  and 
Agent. 


AGREEMENT. 

See  Contract. 


ALIEN  ENEMY. 

War  Measures  Acty  t914j  5 
Geo.  V.  ch.  2  (Dom,) — Consoli- 
dated Orders  respecting  Trading 
toith  the  Enemy — Order  28 — 
Interest  in  Assets  of  an  Estate — 
Will  of  Citizen  of  United  States — 
Trust  for  Benefit  of  Wife  and 
Daughter  in  Equal  Shares — Pro- 
vision in  Will  Authorising  Altera- 
tion of  Trusts  by  Agreement  of 
Trustee  and  Wife  and  Daughter — 
Exercise  of  Power  by  Formal 
Document  —  Declaration  by 
Foreign  Domiciliary  Court — 
Daughter  Married  to  Alien  Enemy 
— Attempted  Allocation  of  Ontario 
Assets  to  Wife — Interest  of  Daugh- 
ter Treated  as  Interest  of  Alien 
Enemy  —  Order  of  Judge  of 
Supreme  Court  Vesting  Daughters 
Interest  in  Public  Custodian  Ap- 
points Pursuant  to  Act — Effect  of 
Order  of  Foreign  Court — Public 
Policy--Comity  of  Nations — Ap- 
peal from  Order — Persona  Desig- 
nata — Leave  to  Appeal — Judges^ 
Orders  Enforcement  Act,  R.S,0. 
1914,  ch.  79y  sees,  2,  4. 

Re  Walker,  86. 

See  Criminal  Law,  2. 


ALIMONY. 

See  Husband  and  Wife. 


AMENDMENT. 

See  Criminal  Law,  2. 
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ANIMALS. 

See  Municipal  Corporations, 


APPEAL. 

1.  Right  of  Appeal — Order  of 
Judge  of  Surrogate  Gourt  Directing 
that  Action  he  Brought  in  Supreme 
Court  to  Establish  Contested  Claim 
— Conditions  of  Order — Persona 
Designata — Surrogate  Courts  Ad, 
sees.  S4y  69, 

Re  Morrow,  231. 

2.  Right  of  Appeal  from  Com-- 
pensation^ward  under  Ontario 
Railway  Act — Appeal  to  High 
Court  Division — Further  Appeal 
to  Divisional  Court  of  Appellate 
Division — Statutes, 

Re  Russell  and  Toronto 
Suburban  R.W.  Co.,  394. 

See  Alien  Enemy — Chattel 
Mortgage,  1 — Constitutional 
Law — ^Husband  and  Wipe,  1 — 
Malicious  Prosecution  — 
Master  and  Servant — ^Mech- 
anics' Liens — ^Mortgage,  1 — 
Municipal  Corporations,  1 — 
Promissory  Notes,  1 — Sale  of 
Goods,  2— Trial,  2— Will,  7. 


APPORTIONMENT. 

See  Mortgage,  1. 

APPROPRIATION. 

See  Contract,  1. 


ARBITRATION  AND  AWARD. 

See  Appeal,  2 — Municipal 
Corporations,  1 — Railway,  2 
— Stay  of  Proceedings,  L 


ASSESSMENT  AND  TAXES. 

Business  Assessment — "Busi- 
ness of  a  Manufacturer*^ — Show- 
room and  Sales-room  on  Leased 
Premises  in  City — Factory  in 
another  Place — Assessment  in  City 
— Assessment  Act,  R.S,0,  1914f 
ch,  195,  sec.  10  (1)  (d). 

Re  Studbbakbr  Corpora- 
tion OF  Canada  Limited  and 
City  of  Windsor,  78. 

See  Landlord  and  Tenant,  1 
—Will,  5. 


ASSIGNMENT  OF 
CERTIFICATE. 

See  Insurance,  2. 


ASSIGNMENT  OF 
CHOSE  IN  ACTION. 

See  Contract,  3. 


ASSIGNMENTS  AND 
PREFERENCES. 

Assignment  for  Benefit  of  Credi- 
tors-^laim  for  Wages — Priority 
—  Judgment  —  Merger  —  Wages 
Act,  R,S,0,  1914,  ch,  143,  sec,  S. 

Ball  v.  Thorne,  26L 

See  Landlord  and  Tenant,  2. 


ATTORNEY. 

See  Principal  and  Agent,  3. 


AUTOMOBILE. 

See  Motor  Vehicles  Act — 
Negligence. 


AWARD. 

See  Municipal  Corporations, 
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BAILMEWT, 

1.  Breach  of  Dviy  by  Bailee  or 
Agent — Manager  of  Bank — Avih- 
ority  or  Ostensible  Authority — 
Liability  of  Bank — Sale  of  Busi- 
ness— Keys  of  Business  Premises 
to  be  Delivered  to  Purchaser  upon 
Receipt  of  Cheque — Keys  Handed 
by  Agent  to  Landlord  of  Premises 
— Purchaser  Obtaining  Possession 
without  Making  Payment — Jus 
Tertii— Proof  of  Title  of  Third 
Party  —  Evidence  —  Onus  — 
Damages  —  Effective  Cause  of 
Ultimate  Damage — Costs. 

Garber  v.  Union  Bank  ar 
Canada,  129. 

2.  Car  Left  at  Shop  for  Repairs 
— Lien  for  Value  of  Work  Done — 
Delivery  of  Car  to  Owner  without 
Payment — Return  of  Car  to  Shop 
for  Additional  Repair— Repair 
Executed  and  Paid  for — Assertion 
of  Lien  and  Right  to  Detain  Car 
for  Balance  Due  for  First  Repairs 
— Absent  of  Agreement—Loss  of 
Lien — Counterdaim  for  Storage 
Charges  during  Period  of  Deten^ 
tion  —  Conversion  —  Detinue  — 
Judgment  for  Return  of  Car — 
Damages — Counterclaim  for  Bal- 
ance Due  for  First  Repairs — Set- 
off— Costs. 

Katzman  v.  Mannie,  121. 


BANEKUPTCY  AND 
INSOLVENCY. 

See  Assignments  and  Pref- 
erences— Company,  2 — Trusts 
AND  Trustees. 


BANKS  AND  BANKING. 

See  Bailment,  1 — ^Contract, 
3  —  Guaranty  —  Promissory 
Notes,  1,  2. 


BENEFICIARY. 

See  Insurance. 


BILLS  AND  NOTES. 

See  Promissory  Notes. 


BILLS  OF  SALE  AND 
CHATTEL  MORTGAGES. 

See  Chattel  Mortgage. 


BOARD  OF  EDUCATION. 

See  Schools. 


BOARD  OF  RAILWAY 
COMMISSIONERS. 

See  Constitutional  Law. 


BOND. 

See  Guaranty. 


BREACH  OF  PROMISE 
OF  MARRIAGE. 

See  Contract,  2. 


BRITISH   NORTH    AMERICA 
ACT. 

See  Constitutional  Law. 


BUILDINGS. 

See  Municipal  Corporations, 


BUSINESS  ASSESSMENT. 

See  Assessment  and  Tax^s. 


BY-LAWS. 

See  Municipal  Corporations, 
2,  3,  4 — Municipal  Elections. 


CARRIERS. 

See  Railway,  1. 


CASES. 

Acey  V.  Femie  (1840),  7  M.  & 
W.    161,   distinguished.     Stein- 

BRECKER    V.    MuTUAL    LiFE    IN- 
SURANCE Co.,  36. 


Digitized  by 


Google 


642 


ONTARIO  LAW  REPORTS. 


[vol. 


CASES— (CofUinued.) 

Adam^  v.  Cattley  (1892),  40 
W.R.  570,  followed.  Heistein 
&  Sons  v.  Polson  Iron  Works 
Limited,  285. 

Adams  v.  Keers  (1919),  46 
O.L.R.  113,  varied.  Adams  v. 
Keers,  523. 

Agra  and  Masterman^s  Bank, 
In  re,  Ex  p.  Asiatic  Banking 
Corporation  (1867),  L.R.  2  Ch. 
391,  followed.  Montreal  Trust 
Co.  V.  Richardson,  598. 

Allinson  v.  General  Council  of 
Medical  Education  and  Regis- 
tration, [1894]  1  Q.B,  750,  fol- 
lowed. Re  Cherniak  and  Col- 
lege OF  Physicians  and  Sur- 
geons OF  Ontario,  434. 

Atkinson  v.  Ritchie  (1809),  10 
East  530,  followed.  Kerrigan 
V.  Hajirison,  227. 

Avery  &  Son  v.  Parks  (1917), 
38  O.L.R.  535,  3d  O.L.R.  74, 
distinguished.  Jarvis  v.  Lon- 
don Street  R.W.  Co.,  141. 

Baeder  and  Canadian  Order 
of  Chosen  Friends,  Re  (1916),  36 
O.L.R.  30,  followed.     Re  Nau- 

BERT,    210. 

Bailey  v.   Griffith   (1877),   40 
U.C.R.418,distinguished.  Royal 
Bank  of  Canada  v.  Wagstaffe, 
372. 

Barber  v.  Clark  (1891),  20  O.R. 
522,  18  A.R.  435,  referred  to. 
Re  McDonald,  358. 

Barr  v.  Toronto  R,W,  Co,  and 
City  of  Toronto  (1919),  44  O.L.R. 
232,  affirmed.  Barr  v.  Toronto 
R.W.  Co.  and  City  of  Toronto, 
64. 

Barraclough  v.  Brown,  [1897] 
A.C.  615,  followed.    J.  G.  BuT- 

TERWORTH  Co.   LIMITED  V.   CiTY 

OF  Ottawa,  49. 


CASIES— {Continued.) 
BarraU   v.    Reams,    [1905]    1 
K.B.    504,    followed.    Hudson 
AND   Hardy   v.    Township   of 

BiDDULPH,  216. 

Bartels  v.  Bariels  (1877),  42 
U.C.R.  22,  followed.  Re  Mc- 
Donald, 358. 

BartUU  v.  Fiyrd's  Hotel  Co,, 
[1895]  1  Q.B.  850,  followed. 
Heistein  &  Sons  v.  Polson 
Iron  Works  Limited,  285. 

BirdMll  V.  Bird^ll  (1919),  45 
O.L.R.  307,  affirmed.  Birdsill 
V.  Birdsill,  345. 

Birely  v.  Toronto  Hamilton  and 
Buffalo  R,W.  Co,  (1898),  25 
A.  R.  88,  distinguished.  Re 
Russell  and  Toronto  Subur- 
ban R.W.  Co.,  394. 

Bouch  V.  Sproule  (1887),  12 
App.  Cas.  385,  applied.  Re 
BiCKNELL,  416. 

Brawley  v.  Toronto  R.W,  Co, 
(1918),  44  O.L.R.  568,  reversed. 
Brawley  v.  Toronto  R.W.  Co., 
31. 

'British  Columbia  Electric  R.W, 
Co.  V.  Vancouver  Victoria  and 
Eastern  R.W.  Co.,  [1914]  A.C. 
1067,  distinguished.  Toronto 
R.W.  Co.  V.  City  of  Toronto, 
452. 

Brotherton  v.  Metropolitan  Dis- 
trict Railway  Joint  Committee, 
[1894]  1  Q.B.  666,  applied. 
Jarvis  v.  London  Street  R.W. 
Co.,  141. 

Bryant  v.  La  Banque  du  Peuple, 
[1893]  A.C.  170,  followed.  Re 
McCarty,  405. 

Cameron  v.  Elliott  (1897),  17 
P.R.  415,  distinguished.  Bank 
OF  Toronto  v.  Pickering,  289. 
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CASES— (Continued.) 
Campbell  Trusts,  Re  (1919),  17 

O.W.N.  23,  applied  and  followed. 

Re  Smith  and  Dale,  403. 

Cartwrighi  and  Town  of  Nap^ 

anee,  Re  (1910),  1  O.W.N.  502, 

followed.     Rex  ex  rel.  Dart  v. 

ClTRRY,   297. 

Cellular  Clothing  Co,  v.  Maxton 
&    Murray,    [1899]    A.C.    326, 

fol  owed.  RUBBERSET  Co.  AND 
RUBBERSET      Co.       LIMITED      V. 

BoECKH  Brothers  Co.  Limited, 
11. 

Colvile,  Re  (1918),  144  L.J.T. 
327,  applied.     i?e.BicKNELL,  416. 

Consolidated  PkUe  Glass  Co,  of 
Canada  v.  Caston  (1899),  29  Can. 
S.C.R.  624,  followed.  Heron 
V.  Coleman,  154. 

Cook  V.  Deeks,  [1916]  1  A.C. 
554,  referred  to.  Roxborough 
Gardens  of  Hamilton  Limited 
V.  Davis,  615.  . 

Cook  V.  North  Vancouver 
(1911),  16  B.C.R.  129,  approved 
and  followed.  Re  Mitchell 
and  Township  of  Saugeen,  279. 

Craxton  v.  Craxton  (1907),  23 
Tiires  L.R.  527,  applied  and  fol- 
lowed. Re  Wiley  and  Wiley, 
176. 

Crichton,  Re  (1906),  13  O.L.R. 
271 J  referred  to.  Re  Cherniak 
AND  College  of  Physicians 
AND  Surgeons  of  Ontario,  434. 

Crowe  V.  Graham  (1910),  22 
O.L.R.  145, 148,  referred  to.  Re 
Cherniak  and  College  of  Phy- 
sicians AND  Surgeons  of  Ont- 
ario, 434. 

Cunningham  v.  Hedge  (1896), 
76  N.Y.  St.  Repr.  547,  12  N.Y. 
App.  Div.  212,  distinguished. 
Stock  v.  Meyers  and  Cook, 
420. 

44— 40  O.I.  R. 


CASES— {Continued.) 

Davey  v.  Phelps  (1841),  2 
M.  &  G.  300,  referred  to.  Dime 
Sav:ng8  Bank  v.  Mills,  492. 

Dams  v.  Township  of  Usborne 
(1916),  36  O.L.R.  148,  151, 
referred  to.  Walker  v.  Town- 
ship OF  Southwold,  265. 

Devanney  v.  Brownlee  (1877), 
8  A.R.  355,  distinguished.  Royal 
Bank  of  Canada  v.  Wagstaffe, 
372. 

Dingle  v.  Hare  (1859),  7 
C.B.N.S.  145,  followed.  Cata- 
lano  &  Sansone  v.  Cuneo 
Fruit  and  Importing  Co.,  160. 

Drew  v.  Martin  (18640,  2 
H.  &  M.  130,  referred  to.  Re 
BiCKNELL,  416. 

Easimew  ,PtMic  School  Board 
V.  Toumship  of  Gloucester  (1917), 
41  O.L.R.  327,  explained.  Hud- 
son AND  Hardy  v.  Township  of 
Biddvlph,  216. 

Edmonton  y  City  of,  v.  Calgary 
and  Edmonton  R,W.  Co.  (1916), 
53  Can.  S.C.R.  406,  followed. 
Re  Toronto  Suburban  R.W. 
Co.  and  Rogers,  201. 

Eaton  (T.)  Co.  v.  Songster 
(1895),  24  Can.  S.C.R.  708, 
followed.  Brawley  v.  Toronto 
R.W.  Co.,  31. 

Ellis  V.  E7n7mnuel  (1876),  1  Ex 
D.  157,  distinguished.  Mather 
V.  Bank  of  Ottawa,  499. 

Fafard  v.  City  of  Quebec  (1917), 
39  D.L.R.  717,  55  Can.  S.C.R. 
615,  referred  to.  Walker  v. 
Township  of  Southwold,  265. 

Faulkner  v.  Faulkner  (1919), 
44  O.L.R.  634,  reversed.  Faulk- 
ner V.  Faulkner,  69. 

Federal  Life  Assurance  Co.  of 
Canada    v.    Stijison    (1906),    13 
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CASES— (Continued,) 
O.L.R.    127,    followed.    Adams 
V.  Keers,  113. 

Flint  V.  Howard,  [1893]  2  Ch. 
•  54,  followed.     Adams  v.  Keers, 
113,523. 

Foley  V.  Township  of  East 
Flamborough  (1898),  29  O.R. 
139,  141,  referred  to.  Walker 
V.  Township  of  Southwold, 
265. 

Forth  V.  Simpson  (1849),  13 
Q.B.  680,  followed.  Katzman 
V.  Mannie,  121. 

Frazer    v.    Jordon    (1857),    8 
E.  &  B.  303,  referred  to.    Royal 
Bank  of  Canada  v.  Wagstaffe, 
.372. 

French  v.  Row  (1894),  77  Hun 
(N.Y.)  380,  distinguished.  Stock 
V,  Meyers  and  Cook,  420. 

Fry  and  Moore  v.  Speare 
(1916-16),  34  O.L.R.  632,  36 
O.L.R.  301,  distinguished.  Re 
Lynett,  558. 

Getty  and  Scott  Limited  v. 
Canadian  Pacific  R,  W.  Co. 
(1917),  40  O.L.R.  260,  affirmed. 
Getty  and  Scott  Limited  v. 
Canadian  Pacific  R.W.  Co., 
468. 

Gilmmir  v.  Camion  (1857),  6 
Gr.  290,  followed.  Adams  v. 
Keers,  113. 

Gold  Hill  Mines,  In  re  (1882), 
23  Ch.  D.  210,  followed.  Re 
Meaford  Manufacturing  Co., 
282. 

Graham  v.  Crouchman  (1917), 
41  O.L.R.  22,  followed.  Mont- 
real Trust  Co.  v.  Richardson, 
598. 

Haddon  v.  Haddon  (1887),  18 
Q.B.D.  778,  applied  and  follow- 
ed.   Re  Wiley  and  Wiley,  176. 


CASES— {Continued.) 

Hadley  v.  BaxendaU  (1854),  9 
Ex.  341,  applied.  Garber  v. 
Union  Bank  op  Canada,  129. 

Hathorn  v.  King  (1811),  8 
Mass.  371,  referred  to.  Faulk- 
ner V.  Faulkner,  69. 

Hogan  v.  Township  of  Tiidor, 
Re  (1915),  34  O.L.R.  571,  con- 
sidered. HcDsoN  AND  Hardy 
V.  Township  of  Biddulph,  216. 

Hogk  V.  Township  of  Ernest- 
town  (1917),  41  O.L.R.  394,  con- 
sidered. Hudson  and  Hardy 
V.  Township  of  Biddulph,  216. 

Holmes  v.  Town  of  Goderich 
(1902),  5  O.L.R.  33,  distinguish- 
ed. Rex  ex  ret  Dart  v.  Curry, 
297.^ 

Hovey  v.  Whiting  (1887),  14 
Can.    S.  C.  R.    515,    followed. 

WdOLLINGS  V.  BaRR,  1. 

Hudson  and  Hardy  v.  Township 
of  Biddulph  (1919),  45  O.L.R. 
432,  reversed.  Hudson  and 
Hardy  v.  Township  of  Bid- 
dulph, 216. 

Isaacson,  In  re,  [1895]  1  Q.B. 
333,  specially  referred  to.  Peti- 
NATO  V.  SwitT  Canadian  Co. 
Limited,  247. 

Jacobs  V.  Bcover  (1908),  17 
O.L.R.  496,  referred  to.  Re 
Cherniak  and  College  of  Phy- 
sicians AND  Surgeons  of  Ont- 
ario, 434. 

Johnson,  Re  (1912),  27  O.L.R. 
472,  approved.    Re  Richer,  367. 

Kennedy  \,  Dodson,  [1895]  1 
Ch.  334,  followed.  Ham  lton 
V.  Quaker  Oats  Co.,  309. 

King  v.  Hoare  (1844),-  13 
M.  &  W.  494,  504,  referred  to. 
Ball  v.  Thorne,  261. 

Larkin  v.  Larkin  (19C0),  32 
O.R.  80,  approved  and  followed. 
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CASES— (Continued.) 
Metals  Recovert  Co.  v.  Moly- 
bdenum Products  Co.,  632. 

Leslie  v.  Lesliey  [1911]  P.  203, 
applied.  Malcolm  v.  Mal- 
colm, 198. 

London  and  Canadian  Loan 
and  Agency  Co.  v.  Ihiggan, 
[1893]  A.C.  506,  applied.  Re 
McKinley  and  McCullough, 
535. 

London  and  Lancashire  Life 
Asmrance  Co.  v.  Fleming ^  [1897] 
A.C.  499,  distinguished.    Stejn- 

BRECKER  V.  MuTUAL  LlFE  IN- 
SURANCE Co.,  36. 

McLaughlin  v.  McLellan 
(1896),  26  Caa.  S.C.R.  646,  re- 
{erred  to.  Faulkner  v.  Faulk- 
ner, 69. 

McPhee  v.  City  of  Toronto  and 
Bulmer  (1915),  9  O.W.N.  150, 
followed.  Brawley  v.  Toronto 
R.W.  Co.,  31. 

Malam,  In  re,  [1894]  3  Ch. 
578,  applied.    Re  Bicknell,  416. 

Malcolm  v.  Malcolm  (1919), 
46  O.L.R.  198,  affirmed.  Mal- 
colm V.  Malcolm,  609. 

Martin  v.  Bannister  (1879),  4 
Q.B.D.  491,  followed.       Bragg 

V.   O^AM,  312. 

Martin  v.  Havbner  (1896), 
26  Can.  S.C.R.  142,  followed. 
Petrie  v.  Ray,  19. 

Matheson  v.  Town  of  Mitchell 
(1918),  44  O.L.R.  619,  affirmed. 
Matheson  v.  Town  of  Mit- 
chell, 546. 

Menzies  v.  White  (1862),  9 
Or.  574,  referred  to.  Faulkner 
V.  Faulkner,  69. 

Metallic  Roofing  Co.  v.  Local 
Unian  No.  SO  (1903),  5  O.L.R. 
424,  distinguished.  Re  Pro- 
vincial Board  of  Health  for 


CASES— {Continued.) 
Ontario  and  City  of  Toronto, 
587. 

Miles  V.  Mcllwraith  (1883),  8 
App.Cas.  120,  applied  and  follow- 
ed. McLaughlin  v.  Gentler, 
477. 

Mills  V.  Armstrong,  The  Ber- 
nina  (1888),  13  App.  Cas.  1,  fol- 
lowed. Godfrey  v.  Cooper, 
565. 

Mohun  Lall  Sookut  v.  Behee 
Doss  (1861),  8  Moore  Ind.  App. 
193,  approved.  Toronto  R.W. 
Co.  V.  City  of  Toronto,  452. 

Mondel  v.  Steel  (1841),  8  M.  & 
W.  858,  followed.  Catalano  & 
Sansone  v.  Cuneo  Fruit  and- 
Importing  Co.,  160. 

Monkman  and  Canadian  Order 
of  Chosen  Friends,  Re  (1918),  42 
O.L.R.  363,  followed.  Re  Nau- 
BBRT,  210. 

Murphy  v.  Lamphier  (1914), 
31  O.L.R.  287,  distinguished. 
Faulkner  v.  Faulkner,  69. 

Mussoorie  Bank  v.  Raynor 
(1882),  7  App.  Cas.  321,  approv- 
ed. Toronto  R.W.  Co.  v.  City 
OF  Toronto,  452. 

Noble  V.  Township  of  Esguesing 
(1917),  41  O.L.R.  400,  considered 
and  explained.  Hudson  and 
Hardy  v.  Township  of  Bid- 
DULPH,  216. 

North  Eastern  Insurance  Co., 
In  re,  [1919]  1  Ch.  198,  referred 
to.  Roxborough  Gardens  of 
Hamilton  Limited  v.  Davis, 
615. 

Ottawa,  City  of,  and  Promncial 
Board  of  HeaUh,  Re  (1914),  33 
O.L.R.  1,  approved.  Re  Pro- 
vincial Board  of  Health  for 
Ontario  and  City  of  Toronto, 
587. 
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Paradine  v.  Jane  (1648), 
Aleyn  27,  foUoMxd.  Kerrigan 
V.  Harrison,  227. 

Parker  v.  Felgate  (1883),  8 
P.D.  171,  followed.  Faulkner 
V.  Faulkner,  69. 

Perera  v.  Pereray  [1901]  A.C. 
354,  followed.  Faulkner  v. 
Faulkner,  69. 

Plondey  v.  FeUon  (1888),  14 
App.   Cas.   61,   68,   referred  to. 

BiRDSILL  V.  BlRDSlLL,  345. 

Price  V.  Moulton  (1851),  10 
C.B.  561,  573,  referred  to.  Ball 
V.  Thorne,  261. 

Public  Works  and  Contract  Co. 
Limited,  In  re  (1884),  4  Times 
L.R.  670,  followed.  Re  Mea- 
FORD  Manufacturing  Co.,  282. 

RandaU  v.  Raper  (1858),  E.B. 
&  E.  84,  followed.  Catalan© 
&  Sansone  v.  Cuneo  Fruit 
AND  Importing  Co.,  160. 

Raymond  v.  Township  of. 
Bosanguet  (1919),  45  O.L.R.  28, 
referred  to.  Walker  v.  Towt^- 
SHiP  OF  Southwold,  265. 

Regina  v.  Guardians  of  Lewis- 
ham  Union,  [1897]  1  Q.B.  498, 
followed.  Re  Provincial  Board 
OF  Health  for  Ontario  and 
City  of  Toronto,  587. 

Regina  v.  Rogers  (1877),  3 
Q.B.D.  28,  33,  approved.  Petrie 
V.  Ray,  19. 

Regina  ex  rel.  Ford  v.  McRoe 
(1870),  5  P.R.  309,  followed. 
Rex  ex  rel.  Dart  v.  Curry,  297. 

Rex  V.  Avon  (1919),  45  O.L.R. 
633,  folowed.  Rex  v.  Zura, 
382. 

Rex  v.  Bishop  of  Sarum,  [1916] 
1  K.B.  466,  referred  to.  Re 
Provincial  Board  of  Health 


CASES— {Continued.) 
for    Ontario    and    City    of 
Toronto,  587. 

Rex  v.  BuUerworth  (1*917),  13 
O.W.N.    263,    foUowed.    J.    G. 

BUTTERWORTH    Co.    LlM.TED    V. 

City  of  Ottawa,  49. 

Rex  V.  Demetrio  (1912),  3 
O.W.N.  602,  20  Can.  Crim.  Cbs. 
318,  1  D.L.R.  515,  followed. 
Rex  V.  Zura,  382. 

Rex  V.  Graf  (1909),  19  O.L.R. 
238,  followed.  Rex  v.  Zura, 
382. 

Rex  V.  LoinU,  [1912]  A.C. 
212,  219,  referred  to.  Bank  of 
Toronto  v.  Pickering,  289. 

Right  v.  Darhy  (1786),  1  T.R. 
159,  applied  and  fol  owed.  Re 
Lyons  and  McVeity,  148. 

Ross  v.  Scottish  Union  and 
National  Insurance  Co.  (1917-18), 
41  O.L.R.  108,  58  Can.  S.C.R. 
169,  referred  tx).  Ross  v.  Scot- 
tish Union  and  National  In- 
surance Co.,  291. 

SU  Patrick's  Market,  Re  (1909), 
1  O.W.N.  92,  approved  and  fol- 
lowed. Matheson  v.  Town  of 
Mitchell,  546. 

Songster  v.  T.  Eaton  Co.  (1894), 
25  O.R.  78,  21  A.R.  625,  follow- 
ed. Brawley  v.  Toronto  R.W. 
Co.,  31. 

Saunders  v.  City  of  Toronto 
(1899),  26  A.R.  265,  distinguish- 
ed.   Heron  v.  Coleman,  154. 

Scott  V.  Swanson  (1907),  39 
Can.  S.  C.  R.  229,  followed. 
Adams  v.  Keers,  113. 

Sellars  v.  Village  'of  Button 
(1904),  7  O.L.R.  646,  not  follow- 
ed. Re  Provincial  Board  or 
Health  for  Ontario  and  City 
OF  Toronto,  587. 
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CASES— (Continued,) 

Sercombe  v.  Tovmship  of 
Vav^han  (1919),  45  O.L.K.  142, 
distinguished.  Godfrey  v. 
Cooper,  565. 

Sharpness  New  Docks  and  GlmL- 
tester  and  Birmingham  Naviga- 
lion  Co,  V.  AUomey^eneraly 
[1915]  A.C.  654,  665,  referred  to. 
Walker  v.  Township  of  South- 
wold,  265. 

Sheehan  v.  Mercantile  Trust 
Co.  of  Canada  Limited  (1919),  45 
O.L.R.  422,  reversed.  Sheehan 
V.  Mercantile  Trust  Co.  of 
Canada  Limited,  581. 

Sober  v.  Kemp  (1847),  6  Hare 
155,  si)edally  referred  to.  Adams 
V.  Keers,  523. 

Somes  V.  British  Empire  Ship- 
ping Co.  (1860),  30  L.J.Q.B.  229, 
8  H.L.C.  338,  foUowed.  Katz- 
MAN  V.  Mannie,  121, 

Stiks  V.  EcdesUme,  [1903]  1 
K.B.  544,  followed.  Bragg  v. 
Oram,  312. 

Swale  V.  Canadian  Pacific  R.W. 
Go.  (1913),  29  O.L.R.  634,  ex- 
plained. Getty  and  Scott 
Limited  v.  Canadian  Pacific 
R.W.  Co.,  468. 

Thompson  and  Beer,  Re  (1)919), 
17  O.W\N.  4,  overruled.  Re 
McKiNLEY  and  McQullough, 
535. 

Toronto^  City  of,  and  Toronto 
R.W.  Co.,  Re  (1918),  42  O.L.R. 
82,  affirmed.  Toronto  R.W. 
Co.  V.  City  of  Toronto,  452. 

Toronto  Corporation  v.  Can- 
adian Pacific  R.W.  Co.,  [1908] 
A.C.  54,  followed.  Toronto 
R.W.  Co.  V.  City  of  Toronto, 
452. 

Toronto  R.W.  Co.  v.  Fleming 
(1913),    47    Can.    S.C.R.    612, 


CASES— (Continued.) 
followed.    Brawley  v.  Toronto 
R.W\  Co.,  31. 

Toronto  Suburban  R.W.  Co.  v. 
Everson  (1917),  54  Can.  S.C.R. 
395,  followed.  Re  Toronto 
Suburban  R.  W.  Co.  and 
Rogers,  201. 

Transvaal  Lands  Co.  v.  New 
Belgium  (Transvaal)  Land  and 
Development  Co.,  [1914]  2  Ch. 
488,  referred  to.  Roxborough 
Gardens  op  Hamilton  Limited 
V.  Davis,  615. 

Trimble  v.  Hill  (1879),  5 
App.  Cas.  342,  344,  considered. 
Re  Cherniak  and  College  of 
Physicians  and  Surgeons  op 
Ontario,  434. 

Universal  Winding  Co.  v. 
Gedrge  Hattersley  &  Sons  Limited 
(1915),  32  R.P.C.  479,  approved. 

RUBBERSET  Co.  AND  RUBBERSET 

Co.  Limited  v.  Boeckh  Bro- 
thers Co.  Limited,  U. 

Walker  v.  Martin  (1919),  45 
O.L.R.  504,  affirmed.  Walker 
V.  Martin,  144. 

WaUeau  v.  Fenunck,  [1893] 
1  Q.  B.  346,  not  followed. 
McLaughlin  v.  Gentles,  477. 

Wrighton,  Re  (1904),  8  O.L.R. 
630,  distinguished.  Re  Nau- 
BERT,  210. 

Young  v.  Bank  of  Nova  Scotia 
(1915),  34  O.L.R.  176,  applied 
and  followed.  Re  Lyons  and 
McVeity,  148. 

Young  v.  Denike  (1901),  2 
O.L.R.  723,  applied  and  followed. 
Montreuil  v.  Ontario  Asphalt 
Block  Co.  Limited,  136. 


CENSORSHIP. 

See  Criminal  Law,  2. 
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CHATTEL  MORTGAGE. 

Description  of  Goods  Mortgaged 
— Sufficiency — Indentification  of 
Property  —  Inquiries  —  Oral 
Evidence  —  Qy£stion  of  Fact  — 
Bills  of  Sale  and  Chattel  Mortgage 
Ad,  R,S,0.  19U,  ch,  135,  sec.  10 
— Interpleader  Issu£ — Findings  of 
Trial  Judg^ — Appeal 

WooLLiNGS  V.  Bark,  1. 

2.  Registration  mthout  Affidavit 
of  Execution  —  Invalidity  as 
against  Creditors  of  Mortgagor — 
Bills  of  Sale  and  Chattel  Mortgage 
Act,  R,S.O,  19H,  ch.  135,  sees,  5, 
7 — Covenant  to  Insure  Mortgaged 
Goods  for  Benefit  of  Mortgagee — 
Loss  Payable  to  Mortgagee  in 
Event  of  Fire — Equitable  Assign- 
ment— Validity  as  against  Credi- 
tors —  Disposition  of  Insurance 
Moneys, 

Petinato  v.  Swift  Canadian 
Co.  Limited,  247. 


CHOSE  m  ACTION. 

Sev  Contract,  3. 


COLLATERAL  SECURITY. 

See  Promissory  Notes,  2. 


COLLISION. 

See  Negligence. 


COMITY  OF  NATIONS. 

Ser  Alien  Enemy. 


COMMISSION. 

See  Principal  and  Agent,  1. 


COMPANY. 

1.  Sale  and  Conveyance  of 
Lands  —  Action  to  Set  aside  — 
Resolution  of  Shareholders  Passed 
at  General  Meeting — Au'horising 


COMPANY— (Continued.) 
Sale  by  Officers  of  Company — 
Authority  of  Officers — Construc- 
tion of  Resolution — Notice  to 
Shareholders  of  Purpose  of  Meet- 
ing —  Insuffideruyy  —  Sale  by 
Officers  to  Syndicate — OjJuxTs  Act-- 
ingfor  both  Vendor  and  Purchaser 
—Conflict  of  Interest  and  Duty — 
Formation  of  New  Company  to 
Take  over  Purchase  of  Syndicate — 
Notice  to  New  Company  through 
its  Agents  —  Rescission — Parties 
Restored  to  Original  Positions — 
Rights  of  Minority  Shareholders, 
RoxBORouGH  Gardens  of 
Hamilton  Limited  v.  Davis, 
615. 

2.  Winding-up  —  Petition  by 
Person  Calling  himself  a  Creditor 
— Claim  for  Salary — Demand 
Made  for  Payment  and  not  Satis- 
fied— Allegation  of  Insolvency — 
Bond  Fide  Dispute  of  Claim — 
Refusal  to  Retain  Petition  pending 
Determination  of  Dispute — Dis- 
missal of  Petition — Liberty  to 
Renew— Winding-up  Act,  R,S,C, 
1906,  ch,  lUy  sees,  5,  I4, 

Re  Meaford  Manufactur- 
ing Co.,  282. 

See  Contract,  3 — ^Will,  2,  6. 


COMPENSATION. 

See  Appeal,  2 — Contract,  2 
— Improvements —  Municipal 
Corporations,  1,3 — Railway,  2. 


CONDITION  SUBSEQUENT. 

See  Will,  4. 


CONDITIONAL  SALE. 

See  Sale  of  Goods,  1. 
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CONSENT. 

See  Criminal  Law,  6 — Motor 
Vehicles  Act. 


CONSIDERATION. 

See  Contract,  2. 


CONSOLIDATION  OF 
SECURITIES. 

See  Mortgage,  L 


CONSTITUTIONAL  LAW. 

Powers  .  of  Dominion  Parlia- 
ment— Dominion  Railway  Ad^ 
]^.S.C.  1906,  ch.  37,  sees,  59,  237, 
238  {8  &  9  Edw.  VIJ,  ch,  32)— 
Order  of  Board  of  Railway  Com- 
missioners for  Canada  Author- 
ising  Construction  by  Municipality 
of  Bridge  over  Tracks  of  Dominion 
Railway  Companies  —  Direction 
for  Payment  of  Part  of  Cost  by 
Provincial  Railway  Company  — 
British  North  America  Act,  sec, 
92  (10) — Interest  of  Provincial 
Railway  Company  in  Works — 
**By  any  Order  Directs^* — Con- 
struction of  Order — Permissive  or 
Mandatory  —  Making  Order  of 
Railivay  Board  a  Rule  of  Court — 
Railway  Act,  sec.  46 — Inira  Vires 
—  Procedure  —  Appeal  to  His 
Majesty  in  Council  —  Special 
Leave  to  Appeal  Directly  from 
Orders  of  Railway  Board — Court 
of  Rhcord — Prerogative  of  Crown 
— Petition  fbr  Special  Leave — 
Long  Delays  in  Presenting  — 
Innocent  Misrepresentations  as  to 
Reasons  for  Delay  —  Power  to 
Rescind  Special  Leave  —  When 
Exercised, 

Toronto  R.W.  Co.  v.  City  of 
Toronto,  452. 


CONTRACT. 

1.  Mdnufacture  and  Sale  of 
Goods — Formation  of  Contract — 
Written  Order  but  no  Written 
Acceptance — Delivery  of  Part  of 
Goods — Appropriation  to  Order — 
Statute  of  Frauds — Term  of  Con- 
fract — Delivery  ^^at  i>nce" — Reas- 
onable Time  —  Repudiation  — 
Right  to  Rescind  —  Damages  — 
Measure  of, 

Petrie  y.  Rae,  19. 

2.  Services  Rendered  to  Master 
— Promise  of  Master  to  Remuner- 
ate at  Death—^Promise  of  Mar- 
riage —  Breach  —  Compensation 
• —  Consideration  —  Illegality  — 
Will — Action  against  Executors — 
Evidence — Corroboration — Prom- 
ise of  Gift  at  Death — Revocation 
—ConMderation  Illegal  in  Part — 
Stale  Claim, 

Sheehan  V.  Mercantile 
Trust  Co.  of  Canada  Limited, 
581. 

3.  Undertaking  of  Investor  with 
Promoter  of  Company  to  Under- 
write Shares  —  ^^Underwriting 
Form"  Signed  by  Investor  — 
Agreement  to  ** Subscribe  for"  and 
Purchase  Shares  —  Contemplated 
Profits  of  Promoter — Duty  to  Dis- 
close —  Misrepresentations  — 
Materiality — Authority  to  Hypoth- 
ecate Agreement  to  ^*  Banking 
Institution" -r- Trust  Company — 
Assignment  of  Agreement  to — 
Action  by  Trust  Company  against 
Executor  of  Investor  —  Defence 
Based  upon  Misrepresentation  not 
Available  to  Executor — Assign- 
ment of  Chose  in  Action — Rule 
as  to  Existing  Equities — Omission 
of  Company  to  File  Prospectus — 
Oyitario  Companies  Act^  7  Edw. 
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CONTRACT— (Continued.) 
VIL  ch.  34,  sec.  97— Notice  of 
Assignment  —  Conveyancing  and 
Lata  of  Property  Act,  R.S.0. 1914, 
ch.  109f  sec.  49 — Parties  to  Action 
—Rule  85, 

Montreal  Trust  Co.  v. 
Richardson,  598. 

See  Insurance  —  Landlord 
AND  Tenant,  2 — Meckanics' 
Liens  —  Municipal  Elections 
— Physicians  and  Surgeons,  2 
— Principal  and  Agent — Sale 
of  Goods,  1 — Stay  of  Pro- 
ceedings, 2 — Vendor  and  Pur- 
chaser. 


CONTRIBUTORY  NEGLI- 
GENCE. 

See    Highway,     1  —  Negli- 
gence. 


CONVERSION. 

See   Bailment,    2 — Railway, 


L 


CONVEYANCE  OF  LAND. 

See     Covenant  —  Deed  — 
Vendor  and  Purchaser. 


dONVICTION. 

See  Criminal  Law — Intoxi- 
cating Liquors  —  Ontario 
Temperance  Act — Physicians 
AND  Surgeons,  I. 


CORPORATION. 

See  Company  —  Municipal 
Corporations  — Public 
Health. 


CORROBORATION. 

See   Contract,    2 — Criminal 
Law,  3. 


COSTS- 

1.  6cale  of  Costs  —  Action 
Brought  in  Supreme  Court  of 
Ontario  —  Rule .  649  —  Cause  of 
Action — Obstruction  of  Highway 
— Nuisance — Remedy —  Damages 
—  Injunction  —  Jurisdiction  of 
County  Courts — County  Courts 
Act,  /2./S.0.  1914,  ch.  59,  sees.  22 
U)  (b),  28. 

Bragg  v.  Oram,  312. 

2,  Scale  of  Costs  —  Action 
Brought  in  Supreme  Court  of 
Ontario — Rule  649 — Recovery  by 
Plaintiff  at  Second  Trial  of 
Amount  within  Competence  of 
County  Court — Costs  of  First  Tried 
Made  "Costs  in  the  Cause  to  the 
Plaintiff''— Scale  of  Costs  Appli- 
cable to  First  Trial. 

Jarvis    v.    London    Street 

R.W.  Co.,  14L 

» 

See  Bailment,  1,  2 — Mechan- 
ics' Liens — Mortgage,  1/2 — 
Municipal  Corporations,  1- — 
Promissory  Notes,  1 — Public 
Health — ^Railway,  1 — Sale  of 
Goods,  2 — Stay  of  Proceed- 
ings. 


COUNTERCLAIM. 

See  Bailment,  2.  * 

COUNTY  COURTS. 

See  Costs  —  Promissory 
Notes,  1 — Trial,  2. 

COURTS. 

See  Appeal — Costs — ^Promis- 
sory Notes,  1 — Stay  of  Pro- 
ceedings— Trial,  2. 


COVENANT. 

Conveyance  of  Land — Grant  of 
Right  of  Way  over  Road — Coven- 
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COVENANT— (Contintied,) 
ant  to  Keep  Road  in  Repair — 
Excuse  for  Non-performance — 
Impossibility  of  Performance — 
Change  in  Condition — Action  of 
Water  upon  Bank  of  Lake — 
Erosion — Act  of  God— Construc- 
tion of  Covenant  —  Indemnity 
against  Impossibility  of  Repair- 
ing. 

Kerrigan  v.  Harrison,  227. 

See  Chattel  Mortgage,  2 — 
Mortgage,  2. 


CREDITORS. 

See  Assignments  and  Pref- 
erences— Chattel  Mortgage, 
2 — Company,  2 — Insurance,  3 
— Mortgage,  1 — Trusts  and 
Trustees. 


CRIMINAL   CONVERSATION. 

See  Trial,  1. 


CRIMINAL  LAW. 

1.  Obtaining  Money  by  False 
Pretences  with  Intent  to  Defraud- — 
Evidence — Sufficiency  to  Sustain 
Conviction  —  Furnishing  and 
Obtaining  Payment  for  Article 
Inferior  in  Quulity  to  Article 
Bought. 

Rex  v.  King,  28. 

2.  Police  Magistrate's  Convic- 
tions— Motions  to  Quash — Pro- 
cedure—Rules 1279  et  seq.  {1908) 
, —  Notice  under  Rule  1281  — 
Return  of  Papers — Amended  Con- 
victions— Powers  of  Magistrate — 
Powers  of  Judge — Criminal  Code, 
sec.  1124 — Certificate  or  Affidavit 
of  Magistrate  as  to  Plea  of 
''Guilty''  —  Adjourmnent  of 
Motions — Offence  of  Having  Pro- 
hibited Publications  in  Possession 


CRIMINAL  LAW— {Conti7iued,) 
— Publications  in  Enemy  Lang- 
uage— Dominion  Orders  in  Coun- 
cil— War  Measures  Act,  1914t 
sec.  6 — * '  Prohibited  Literature  * ' 
—  Information  —  Sufficiency  • — , 
Presumption  —  Criminal  Code, 
sees.  852,  863,  866 — Evidence — 
Sentence — Jurisdiction  of  Magis- 
trate— Place  of  Offence — Descrip- 
tion of  Offence  —  Reference  to 
Orders  in  Council — Press  Censor 
— Power  to  Prohibit — Proof  vf— 
List  of  Prohibited  Publications — 
Consolidated  Orders  respecting 
Censorship — * '  Objectionable  Ma  tr- 
terr  ' 

Rex  v.  Zura,  Rex  v.  Ollik- 
KILA,  382. 

3.  Theft — Evidence  Given  on 
Behalf  of  the  Accused  by  Alleged 
Accomplices — Necessity  fbr  Cor- 
roboration —  Judge's  Charge  — 
Misdirection — Substantial  Wrong 
or  Miscarriage — Criminal  Code, 
sec.  1019— New  Trial 

Rex  v.  Frechette,  610. 

4.  Theft  of  Moneys  and 
Securities — Criminal  Code,  sec, 
366  —  Accounting  —  Absence  of 
Fraudulent  Intent, 

Rex  v.  Loftus,  45. 

5.  Theft  of  Property  Exceeding 
$10  in  Value — Prisoners  Charged 
before  Police  Magistrate  Pleading 
**  Guilty^*  —  Conviction  —  Sum- 
mary Trial  of  Indictable  Offences 
— Jurisdiction  of  Magistrate — 
Consent  —  Criminal  Code,  sees, 
773,  778,  782,  783-Quashing 
Conviction  —  New  Trial  —  Code, 
sec,  1018  (b). 

Rex.  v.  Collier,  351. 
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CRIMINAL  LAW— {CarUitmed.) 
See  Husband  and  Wife,  2^- 
Intoxicating   Liquors  —  Ont- 
ario Temperance  Act. 


CROWN. 

See  Highway,  1. 


CROWN  ATTORNEY. 

See  Malicious  Prosecution. 


DAMAGES. 

See  Bailment— Contract,  1 
— Costs,  1 — Malicious  Pros- 
ecution— Municipal  Corpora- 
tions, 3 — Physicians  and  Sur- 
geons, 2-— Sale  of  Goods,  2 — 
Street  Railway,  1. 

DEATH. 

See  Contract,  2— Nuisance 
— Principal  and  Agent,  3 — 
Will. 

DECEPTION, 
See  Trade  Name. 


DECLARATORY  JUDGMENT. 

See   Municipal   Corpora- 
tions,  3. 


DEED. 

1.  Construction — Conveyance  of 
Land  —  Reconveyance  —  Effect  oj 
— Estate  Tail  in  Remainder — 
Estates  Tail  Ad,  R.S,0.  1914,  ch. 
lis,  sees,  P,  19— Will— ''Terms, 
Conditions,  and  Charges  and 
Legacies''— Bar  of  Entail— Estate 
in  Fee  Simple. 

Birdsill  v.  Birdsill,  345. 

2.  Conveyance  of  Land — Con- 
struction —  Grant  —  Hahendmn 
— Lije-estate  Commencing  from 
Date  of  Death  of  Grantor — Re- 


DEED — (Conlinwd.) 
mainder  in  Fee  Simpk  to  Trustee 
''for  the  Purposes  of  my  Will" — 
Estate  Commencing  in  Fviuro — 
Subsequent  Conveyance  by  Grantor 
and  lAfe-tenant  without  Concur- 
rence of  Trustee  of  Remainder — 
Beneficial  Interest  —  Power  of 
Appointment  by  Will — Title  to 
Land — Application  under  Ven- 
dors and  Purchasers  Act — Notice 
—Rule  602— Estoppel 
Re  Smith  and  Dale,  403. 

See  Covenant. 


DEPARTMENT    OF    PUBLIC 
WORKS. 

See  Highway,  1. 


DESERTED    WIVES'     MAIN- 
TENANCE ACT. 

See  Husband  and  Wife,  2. 

DEVCfLUTION  OF  ESTATES 
ACT.  / 

See  Principal  and  Agent,  3 — 
Title  to  Land — Will,  3. 


DISCIPLINE  COMMITTEE. 

See    Physicians    and    Sur- 
geons, 1. 


DISCOVERY. 

Examination  of  Officer  of  De- 
fendant Company  —  Action  for 
Nuisance — Questions  Directed  to 
Act  of  Company  siiice  Action 
Brought  —  Irrelevance  —  "  Touch- 
ing the  Matters  in  Question'' — 
Rules  260,  327,  339. 

Hamilton  v.  Quaker  Oats 
Co.,  309.         ___ 

DISCRETION. 

See  Husband  and  Wife,  1 — 
Public  Health. 
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DISCRIMINATION. 

See   Municipal    Corpora- 

TIONS,  4. 


DISQUALIFICATION. 

See  Municipal  Elections. 


DISTRESS. 

See  Husband  and  Wife,  2. 


DISTRIBUTION  OF  ESTATES. 

See  Will. 


DIVISION  COURTS. 

See  Promissory  Notes,  1. 


DOGS. 

See   Municipal    Corpora- 

TIONS,  1. 


DOMICILE. 

See  Alien   Enemy  —  Insur- 
ance, 3 — ^WiLL,  2. 


DOMINION  PARLIAMENT. 

See  Constitutional  Law. 


EDUCATION. 

See  Schools. 


ELECTION. 

See  Executors  and  Trustees 
— Municipal  Elections. 


ELECTIONS 

See  Municipal  Elections. 


ENEMY. 

See  Alien  Enemy — Criminal 
Law,  2. 


EQUITABLE  ASSIGNMENT. 

See  Chattel  Mortgage,  2. 


EROSION. 

See  Covenant. 


ESTATE. 

See    Deed — ^Improvements- 
Will. 


ESTATE  TAIL. 

See  Deed,  1. 


ESTOPPEL. 

See  Deed,  2 — Principal  and 
Agent,  2 — Stay  of  Proceed- 
ings, 2. 


EVIDENCE. 

See  Bailment,  1 — Chattel 
Mortgage,  1 — Contract,  2 — 
Criminal  Law,  1,  3 — Execu- 
tors AND  Tr^jstees — Guaranty 
— Ontario  Temperance  Act — 
Street  Railway,  1 — ^Title  to 
Land — ^Vendor  and  Purchaser 
—Will,  7. 


EXAMINATION  OF  PARTIES. 

See  Discovery. 

EXCHANGE  OF  PROPERTIES. 

See  Principal  and  Agent,  L 


EXECUTION  CREDITOR. 

See  Mortgage,  1. 


EXECUTORS  AND  TRUSTEES. 

Breach  of  Tntst — Investment  in 
Land — Sale  of  Land  to  Replace 
Trust  Funds— Contract  of  Sale — 
Title — Objection  by  Purchaser — 
Right  of  Surviving  Executor  and 
Trustee  to  Convey — Possibility  of 
Election  by  Beneficiaries  to  Assert 
Lien  or  Take  Land  in  Specie — 
Application  under  Vendors  and 
Purchasers  Act — Evidence  that  no 
Election  Made  —  Affidavit  — 
Declaration  in  Order  Made  on 
Application. 

Re  Jackson  and  Snaith,  550. 
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EXORS.  &  TSTEES.— (Con^.) 
See  Contract,  2,  3 — ^Will,  3, 
5. 

EXPROPRIATION. 

See   Municipal   Corpora- 
TiONS,  2 — Railway,  2. 


FACTORY. 

See  Assessment  and  Taxes. 


FALSE  PRETENCES. 

See  Crim  nal  Law,  L 


FEES. 

See    Municipal    Corpora- 
tions, 3. 


FIRE  INSURANCE. 

See  Chattel  Mortgage,  2. 


FORECLOSURE. 

See  Mortgage,  1. 


FOREIGN  COURT. 

See  Alien  Enemy. 


FORFEITURE. 

See  Will,  4. 


FORUM. 

See  Stay  OF  Proceedings,  2. 


FRAUD  AND  MISREPRE- 
SENTATION. 

See  Contract,  3 — Criminal 
Law,  1,  4 — Landlord  and  Ten- 
ant, 2 — Stay  of  Proceedings, 
2. 


FRIENDLY  SOCIETY: 

See  Insurance,  2. 


GIFT. 

See  Contract,  2 — Will. 


GROSS  NEGLIGENCE. 

See  Highway,  1. 


GUARANTY. 

1.  Directors  of  Trading  Com- 
pany Gimranteeing  Indebtedness 
of  Company  to  Bank  fox  Limited 
Amoujit — Construction  of  Gvar- 
antee-bond — Extent  of  Ldability  of 
Chiarantors — Payments  Made  by 
Company  in  Reduction  of  IndM- 
edness — Evidence — Letters  Writ- 
ten during  Negotiations — Varying 
Terms  of  Bond — Trade-paper  Dis- 
counted  for  Company, 

Mather  v.  Bank  of  Ottawa, 
499. 

2.  Indebtedness  of  Company  as 
Customer  of  Bank-Construction 
of  Instrument  —  Limitation  of 
Amount  of  Liability  —  Bank 
Allowing  Increased  Indebtedness 
or  Liability — Agreement  for  *^  Ad- 
dition thereto^*  —  Interest  —  Lia- 
bility of  Guarantors. 

Dime  Savings  Bank  v.  Mills, 
492. 


HIGHWAY. 

1.  Nonrepair  —  Injury  to 
Motor-vehicle  and  Person  of  Ovmer 
— Liability  of  Township  Corpora- 
tion —  Negligence  —  Notice  of 
Dangerous  Condition  of  Road — 
Contributory  Negligence  —  Work 
Done  upon  Road  by  Provincial 
Department  of  Public  Works — 
Dangerous  Place  Left  Ungwarded 
— Municipal  Act^  sec.  JfiO  (7) — 
''Public  Work''— Public  Works 
Ad,  sees.  2  (/i),  IS — Gross  Negli- 
gence of  Superintendent  of  Depart- 
ment. 

Kankkunen  v.  Township  of 
Korah,  412. 
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fflGHWAY— (Confo'mt€d.) 
2.  Nonrepair — Injury  to  Pas- 
sengers in  Motor-vehicle — Stattt- 
tory  Obligation  of  Tovmship  Cor- 
poration— Municipal  Acty  sec,  460 
— Evidence — Condition  of  Road — 
Motor-traffic — Cause  of  Accident. 
Walker  v.  Township  of 
southwold,  gosnell  v.  town- 
SHIP OF  SoUTHWOLD,  265. 

See  Costs,   1 — Motor 
Vehicles    Act — Negligence — 
Street  Railway. 


HOLDING  OUT. 

See  Principal  and  Agent,  2. 


HUSBAND  AND  WIFE. 

1 .  A  limony — Quantum — A  scer- 
tainment  of  Proper  Amount  to  be 
Allowed — Incoms  of  Husband — 
Proportion  to  be  Allowed — Dis- 
cretion— Absence  of  Hard  and 
Fast  Rule — Estimate  of  Earnings 
from  Investment  in  Industrial 
Company — Appeal 

Malcolm  V.Malcolm,  198,609. 

2.  Proceedings  under  Deserted 
Wives'  Maintenance  Act,  R,S.O. 
1914,  ch,  152— Order  of  Justices 
for  Payment  of  Alimentary  Allow- 
ance —  Default  in  Payment  — 
Action  for  Alimony — Dismissal — 
Resumption  of  Cohabitation  for 
Short  Period — Subsequent  Order 
of  Justices  for  Payment  of  Arrears 
under  First  Order  and  for  Distress 
and  Imprisonment  —  Abandon- 
ment or  Supersession  of  First 
Order  —  Jurisdiction  —  Prohibi- 
tion. 

Re  Wiley  and  Wiley,  176. 

See  Insurance,  1,  3 — Street 
Railway,  1 — Title  to  Land — 
Trial,  1. 


ILLEGALITY. 

See  Contract,  2. 


IMPOSSIBILITY  OF 
PERFORMANCE. 

See  Covenant. 


IMPRISONMENT. 

See  Husband  and  Wife,  2. 


IMPROVEMENTS. 

Mistake  of  Title — Option,  to 
Purchase  Land  Taken  from  Life- 
tenant  —  Intention  to  Exercise 
Option — Bond  Fide  Mistake  as  to 
Nature  of  Estate  of  Vendor — 
Retention  of  Possession  upon 
Making  Compensation  to  Remain- 
dermen— Conveyancing  and  Law 
f>f  Property  Act,  R.S,0,  1914,  ch. 
109,  sec.  S7. 

MoNTREuiL  V.Ontario 
Asphalt  Block  Co.  Limited, 
136. 


INCOME. 

See  Husband  and  Wife,  1- 

WlLL,   6. 


INDEMNITY. 

See  CovENAi<rr. 


INFANT. 
See  Will,  3. 


INJUNCTION. 

See    Costs,    1  —  Municipal 
Corporations,  3,  4. 


INSOLVENCY. 

See  Assignments  and'^Pref- 
ERENCEs — Company,  2 — ^Trusts 
AND  Trustees. 


INSPECTION. 

See  Street  Railway,  1. 
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INSURANCE. 

1.  Life  Insurance — Benefit  of 
Wife  Designated  hy  Name  — 
Death  before  Death  of  Insured — 
Remarriage  of  Husband  —  Di&» 
tribution  among  Surviving  Wife 
and  Children — "/n  Equal  Shares'' 
— Ontario  Insurance  Act,  sec.  178 
U)  {6  Geo.  V,  ch.  36,  sec.  6). 

Re     DlCKENi^ON     AND      NORTH 

American  Life  Assurance  Co., 
38. 

2.  Life  Insurance — Certificate 
of  Friendly  Society— <Jhange  of 
Beneficiary — Issue  of  New  Certi- 
ficate— Assignment  or  Surrender 
— Ontario  Insurance  Act,  R,S,0. 
1914,  ch,  183,  sees.  178,  181  {2), 

Re  Knibbs  and  Royal  Tem- 
plars OF  Temperance,  410. 

3.  Life  Insurance  —  Contrail 
Made  and  Parties  Domiciled  and 
Insurance  Moneys  Payable  in 
Proving  of  Quebec — Contest  as  to 
Disposition  of  Insurance  Moneys 
— Agreement  of  all  Persons  In- 
terested that  Decision  be  according 
to  Law  of  Ontario — Validity — 
Claim  of  Creditors — Representa- 
tion of  Creditors— Rule  75 — Policy 
Payable  to  Wife  by  Name  or  in 
Event  of  her  Death  to  Heirs, 
Executors  y  Administrators,  or 
Assigns — Death  of  Wife— Remar- 
riage of  A  ssured — Rights  of  Second 
Wifer—Will—'' My  Insurances'' 
— Declaration  under  Ontario  In- 
surance Act— Sees.  163  (1),  Ifl 
(S),  178,  179  (1)— Amending  Act, 
6  Geo.  V,  ch.  36,  sec  5— Rights  of 
Widow  as  against  Children. 

Re  Naubert,  210. 

4.  Life  Insurance — Promissory 
Note  Made  by  Assured  in  Favour 
of  Agent  of  Insurance  Company 


INSURANCE— (ConHnued.) 
for  First  Yearns  Premium — N<^ 
Overdue  and  Unpaid  at  Time  of 
Death  of  Assured  within  Year — 
Premium  Paid  by  Agent  to  Com- 
pany before  Maturity  of  Note — 
Payment  made  on  Behalf  of 
Assured  —  Evidence  —  Inference 
from  Facts — Terms  of  Policy — 
Receipt  Withheld  —  Policy  not 
Ceasing  to  be  in  Force. 

Steinbrecker     v.     Mutual 
Life  Insurance  Co.,  36. 

See  Chattel  Mortgage,  2. 


INTENT. 

See   Criminal   Laf,    1, 
Landlord  and  Tenant,  2. 

INTEREST. 

See  Railway,  1— Will,  5. 


INTERPLEADER. 

See  Chattel  Mortgage,  1, 


INTOXICATING  LIQUORS. 

Order  in  Council  Prohibiting 
Making  or  Manufacture — Magis- 
trate's Conviction  —  Evidence  — 
Question  of  Fact — Combination  of 
High  Wines  with  Cherries  and 
Sugar — Resultant  Beverage. 

Rex  v.  Abrams,  287. 

See  Ontario  Temperance  Act 
— ^Physicians  and  Surgeons,  1. 


INVESTMENT. 

See  Executors  and  Trustees 
— Husband  and  Wife,  1. 


JUDGMENT. 

See  Assignments  and  Pref- 
erences— Municipal  Corpora- 
tions, 3 — Stay  of  Proceedings, 
2. 
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JUDICIAL  COMMITTEE. 

See  Constitutional  Law. 


JURISDICTION. 

See  Costs — Criminal  Law,  2, 
5 — ^Husband  and  Wife,  2 — 
Stay  of  Proceedings,  2. 


JURY. 

See  Malicious  Prosecution 
— Physicl/^s  and  Surgeons,  2 
— Street  Railway,  1 — ^Trial, 
1. 


JUS  TERTH. 

See  Bailment,  1. 


JUSTICE  OF  THE  PEACE. 

See  Husband  and  Wife,  2 — 
Intoxicating  Liquors  —  Ont- 
ario Temperance  Act. 


LAND. 

See  Covenant  —  Improve- 
ments —  Mltvjicipal  Corpora- 
tions, 2 — Title  to  Land — ^Ven- 
dor and  Purchaser — Will,  1, 
4. 


LANDLORD  AND  TENANT. 

L  Lease  for  14  Months — Rent 
Payable  Monthly — Tenant  Over- 
holding  and  Paying  Rent  Monthly 
— Tenancy  from  Year  to  Year — 
^^Term  of  Years*' — Payment  of 
Rent  to  Municipality  J  Taxes  being 
in  Arrear. 

jRe  Lyons  and  McVeity,  148. 

2.  Oral  Agreement  for  Lease  of 
Premises — Possession — Statute  of 
Frauds — Assignment  by  Tenant 
for  Benefit  of  Creditors — When 
Effective — Assent  of  Assignee — 
Surrender  of  Lease — Priority — 
Parting  with  Property  in  Fraud  of 


LAND.  &  TEH'T.— (Continued.) 
Creditors  —  Intent  —  Claim  of 
Assignee  for  Specific  Performance 
of  Agreement— Claim  of  Landlord 
for  Possession  —  Landlord  arid 
Tenant  Act,  R,S.O.  1914,  ch.  166, 
sec,  38  (£) — Assignments  and 
Preferences  Act,  R.S.O,  1914,  ch. 
134,  sec.  6. 

Bell  v.  Chartered  Trust 
AND  Executor  Co.,  Chartered 
Trust  and  Executor  Co. 
Bell  and  Bursey,  192. 


V. 


LEASE. 

See  Landlord  and  Tenant. 


LEAVE  TO  APPEAL. 

See    Alien    Enemy  —  Con- 
stitutional Law. 


LICENSE. 

See  Negligence. 


LIEN. 

See  Bailment,  2 — Executors 
and    Trustees  —  Mechanics* 

Liens. 


LIFE  INSURANCE. 

See  Insurance. 


LIMITATION    OF    ACTIONS. 

See  Stay  of  Proceedings,  2 
—Will,  4. 


LIQUOR. 

See  Intoxicating  Liquors — 
Ontario  Temperance  Act. 


MAGISTRATE. 

See  Criminal  Law — Intoxi- 
cating Liquors  —  Ontario 
Temperance  Act. 
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MALICIOUS    PROSECUTION. 

Respective  Functions  of  Judge 
and  Jury — Judicature  Act,  see.  62 
— Reasonable  and  Probable  Cause 
— Advice  of  Crown  AUomey. — 
Facts  not  Fully  Laid  before  him — 
Finding  of  Trial  Judge — Affirm- 
ance on  Appeal — Findings  of  Jury 
—  Malice  —  Damages  —  Judge's 
Charge  —  Misdirection  —  Objecr- 
tion  not  Made  at  Trial — Mis- 
carriage of  Justice  not  Shewn, 

Jewhurst  v.  United  Cigar 
Stores  Limited,  180. 


MANDAMUS. 

See  Municipal  Corporations, 
1 — Public  Health — ^Will,  4. 


MANUFACTURE. 

See   Contract,    1  —  Intoxi- 
cating Liquors. 


MARRIAGE. 

See    Alien     Enemy  —  Con- 
TRAci^  2 — Insurance,  1,  3. 


MARSHALLING. 

Sec  Mortgage,  L 


MASTER  AND  SERVANT. 

Liability  of  Master  for  Negli- 
gence of  Servant — Passenger  in 
Motor  Vehicle  Injured  by  CoUisiori 
— Negligence  of  Driver — Finding 
of  Fact  of  Trial  Judge — Appeal — 
Hiring  of  Vehicle  and  Driver  from 
Owner  by  Contractor  for  Supply 
of  Vehic  es — Owner  of  Vehicle 
Continuing  to  he  Master — Status 
of  Injured  Passenger — Guest  of 
Another. 

Heron  v.  Coleman,  154. 

See  Contract,  2. 


MECHANICS'  UENS. 

Claim  of  Lien  for  Work  Done — 
Increase  in  Sellirig  Value  of  Land 
— Work  Done  for  Company  in 
Possession  of  Land  under  Agree- 
ment for  Purchase — Title  to  Land 
Remaining  in  Vendor — Lien  for 
Increased  Value  —  Claim  to 
Priority — Action  for  Enforcement 
of  Lien — Vendor  not  Originally 
Made  Party  but  Served  with 
Notice  of  Trial  after  Time  for 
Bringing  Action  Expired — Term- 
ination of  Lien — Appeal — Costs. 

Metals  Recovery  Co.  v. 
Molybdenum  Products  Co., 
532. 


MEDICAL  PRACTITIONER. 

See     Physicians    and     Sra- 

GEONS. 


MERGER. 

See  Assignments  and  Pref- 
erences. 


MISCONDUCT. 

See     Physicians    abd     Sur- 
geons. 


MISDIRECTION. 

See     Criminal     Law,     3 
Malicious  Prosecution. 


MISREPRESENTATION. 

See  Contract,  3. 


MISTAKE. 

See  Improvements. 


MONEY. 

See  Criminal  Law,  1,  4, 


MONOPOLY. 

See  Municipal  Corporations, 
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MORTGAGE. 

1.  Action  for  Foreclosure — Re- 
deniption  by  Execution  Creditor  of 
one  of  three  Co-owners  of  Equity  of 
Redemption — Advances  by  one  for 
Common  Benefit  —  Charge  on 
Shares  of  others — Status  of  Execu- 
tion Creditor  after  Proof  of  Claim 
in  Master* s  Office — Subsequent  In- 
cumbrancer —  Redemption  of 
Plaintiff* s  Mortgage — Consolida- 
tion of  Securities — Marshalling — 
Undivided  Interest  in  Equity 
Acquired  after  Execution  Placed 
in  Sheriff's  Hands  bui  before  Proof 
of  Claim — Ascertainment  of  Re- 
spective Interests — Apportionment 
— Effect  of  Redemption — Avoid- 
ance of  Multiplicity  of  Proceedings 
— Judicature  Act,  sec.  16  (A) — 
Partition  or  Sale — Leave  to  Apply 
—  Tacking  —  Consent  to  Sale  — 
Appeal — Costs, 

Adams  v.  Keers,  113,  523. 

2.  Mortgagors  and  Purchasers 
Relief  Act — Mortgage  Made  before 
the  War  —  Default  —  Application 
by  Mo)'tgagee  for  Leave  to  Proceed 
— Transfer  of  Equity  of  Redemp- 
tion— Voluntary  Assumption  of 
Liability  by  Transferee — Applica- 
tion of  Act — Inability  to  Meet 
Payments  not  Attributable  to  War 
— Attempt  to  Compel  Mortgagee 
to  Give  Rebate — Leave  to  Proceed 
against  Property — Covenant  for 
Payment  by  Mortgagor — Costs. 

Re  Sharp  and  Mandel,  208. 


MORTGAGORS  AND  PU  R- 
CHASERS  RELIEF  ACT. 

See  Mortgage,  2. 

45 — 46  o.L.R. 


MOTOR  VEHICLES. 
See  Bailment,  2 — ^Highway — 
Master  and  Servant — Negli- 
gence.   

MOTOR  VEHICLES  ACT. 

Injury  to  Person  on  Foot  in 
Highway  by  Motor  Vehicle  Driven 
by  Daughter  of  Owner — Negli- 
gence of  Driver — Liability  apart 
from  Provisions  of  Act — Vehicle  in 
Possession  of  Daughter  without 
Consent  of  Father — ^^ Person  in 
the  Employ  of  the  Owner'' — 
fl.S.O.  19U,  ch.  207,  sec.  19,  as 
Amended  by  7  Geo,  V,  ch.  49,  sec. 

11 
Walker  v.  Martin,  144. 

See  Negligence. 


MUNICIPAL  CORPORATIONS 

1.  Claim  against  Tovmship 
Corporation  for  Compensation  for 
Injury  to  Sheep  by  Dogs — Owner 
Unknown — Dog  Tax  and  Sheep 
Protection  Act,  R.S.O.  1914,  ch. 
246,  sees.  17,  18,  19— Sheep 
Valuers  not  Appointed  —  In- 
vestigation of  Claim  by  Council — 
No  Award  Made — Proceedings  of 
Council  before  Passing  of  New 
Act  Repealing  Earlier  Act — S 
Geo.  V.  ch.  4^ — Inapplicability 
to  Claim  Made — Interpretation 
Act,  R.S.O.  1914,  ch.  1,  sees.  14 
(c),  IS  (6) — Duties  of  Council — 
Judicial  Tribunal — Finality  of 
Decision — Action  not  Maintain- 
able under  Earlier  Act — Man- 
damxis  to  Council  to  Axjoard  Com- 
pensation— A  ppropriati  Remedy 
—  Prerogative  Writ  —  Action  — 
Parties  —  Councillors  —  Appeal 
— Costs. 

Hudson  and  Hardy  v.  Town- 
ship OF  Biddvlph,  216. 
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MUN.  CORPS.— {Continued,) 

2.  Expropriation — By-law 
Authorising  Taking  of  Gravel 
from  Land — Municipal  Act,  sec. 
483  {10)— Necessity  for  Defining 
what  is  to  be  Taken — Limitation 
of  Time  or  Amount— Sec.  3&2  {3). 

Re  Mitchell  and  Township 
OF  Saugeen,  279. 

3.  Powers  of  Prevention,  Regu- 
lation, and  Control  —  By-law 
Requiring  Coal  to  be  Weighed  on 
City  Scales  and  Fees  to  be  Paid — 
Construction  of  By-law — Muni- 
cipal Act,  1903,  sec.  582— Erection 
of  Weighing  Machines  in  Cities — 
Appointment  of  Weighmasters  — 
Powers  Conferred  by  sees.  326, 
537  {!),  580  {9)— Repeal  of  sec. 
582  by  Municipal  Act,  1913— 
Substituted  Section  not  Applicable 
to  Cities — Cesser  of  Power  to 
Impose  Fees — Interpretation  Act, 
sec.  16 — Declaratory  Judgment — 
Enforcement  of  By-law — Prosecu- 
tion for  Infraction — Injunction — 
Right  of  City  Corporation  to 
Recover  Fees  for  Use  of  Weighing 
Machines — UUra  Vires  Engage- 
ment— Compensation  for  Services 
Rendered — Possession  of  Weigh- 
ing Machines  Leased  to  City 
Corporation  —  Discontinuance  of 
Weighing  Station  —  Claim  for 
Injunction  or  Damages. 

J.       G.       BUTTERWORTH       Co. 

Limited   v.    City   of   Ottawa, 
City    of    Ottawa    v.    J.    G. 

BUTTERWORTH  Co.   LiMITED,  49. 

4.  Powers  of  Prevention,  Regu- 
lation, and  Control  —  Private 
Buildings — Municipal  Act,  1903, 
sec.  541a.— 4  Edw.  VII.  ch.  22, 
sec.  19—5  Edw.  VII.  ch.  22,  sec. 
21 — By-law — Operation    Limited 


MUN.  CORPS.— (Continued.) 
to  Defined  Area — Discrimination 
—  Monopoly  —  Injunction  ' — 
Permit  for  Stable. 

City  of  Toronto  v.  Solway, 
24. 

See  Assessment  and  Taxes — 
Highway — Landlord  and  Ten- 
ant, 1 — Public  Health — ^Will, 
4. 


MUNICIPAL  ELECTIONS. 

Application  to  Unseat  Reeve  of 
Township  —  DisquaUficalion  — 
Claim  against  Municipality  — 
Settlement  —  Release  —  Indebted^ 
ness  to  Municipality  for  Moneys 
Improperly  Received  —  Contract 
Voidable  at  Option  of  Muni- 
cipality —  Election  —  Affirmance 
— Municipal  Act,  sec.  53 — Voting 
for  By-law  Authorising  Excessive 
Borrowing— Sec.  319  of  Ad — 
— Ordinary  Expenditure  for  Pre- 
ceding Year — County  Rate  and 
School  Taxes — Claim  of  Relator 
to  Seat — Qualification  not  Objected 
to  ai  Nomination. 

Rex  ex  rel.  Dart  v.  Curry, 
297. 


NEGLIGENCE. 

Collision  of  Automobiles  upon 
Highway — Right  of  Way — High- 
way Travel  Act,  R.S.O.  1914,  ch. 
206,  sec.  3  (3)  (7  Geo.  V.  ch.  4Sy 
sec.  2) — CoiUrihutory  Negligence 
—  Excessive  Speed  —  Injury  to 
Passengers  in  *^ Jitney^'  —  Un- 
licensed Driver  —  Trespasser  or 
Outlaw  upon  Highway — Motor 
Vehicles  Act,  R.S.O.  191 4y  ch.  207, 
sees.  3,  4,  6  {1),  24— Cause  of 
Action  —  Identification  of  Pas- 
sengers   with    Driver — Proximate 
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NEGLIGENCE— (Confonwed.) 
Cause  of  CoUiaian — Findings  of 
Trial  Judge. 

Godfrey  v.  Cooper,  Hart  v. 
Cooper,  Warburton  v.  Cooper, 
565. 

See  Highway — Master  and 
Servant  —  Motor  Vehicles 
Act  —  Physicians  and  Sur- 
geons, 2  —  Railway,  1  — 
Schools — Street  Railway,  1, 
2. 


NEW  TRIAL. 

See   Criminal   Law,    3,    5 — 
Street  Railway,  1. 


NONDIRECTION. 

See  Street  Railway,  1. 


NONREPAIR. 

See  Highway. 


NOTARIAL  FEES. 

See  Promissory  Notes,  1. 


NOTICE. 

See  Contract,  3 — Deed,  2 — 
Highway — Promissory  Notes, 
1,  2 — Vendor  and  Purchaser. 


NXnSANCE. 

Se2  Costs,  1 — ^Discovery. 


OBSTRUCTION  OF  HIGHWAY 

See  Costs,  1. 


OFFICIAL  GUARDIAN. 

See  Will,  3. 


ONTARIO  TEMPERANCE 
ACT. 

Magistrate's  Conviction  for  Of- 
fence  against  sec,  40 — Keeping 
IfUoxicating    Liquor  for    Sale — 


ONT.  TEMP.  ACT~(Continued.) 
Motion    to    Qvxish — Sec,    102 — 
Evidence — Proof    of    Guilt — Sec, 
84— Benefit  of  Doubt— '* Sale,'' 
Rex  v.  McKay,  125. 

See      Physicians   and    Sur- 
geons, 1. 


OPTION. 

See  Improvements. 


ORDERS  IN  COUNCIL. 

See    Criminal    Law,    2 — In- 
toxicating Liquors. 


ORIGINATING  NOTICE. 

See  Trusts  and  Trustees. 


OVERHOLDING  TENANT. 

See  Landlord  and  Tenant,  1. 


PARENT  AND  CHILD. 

See  Motor'  Vehicles  Act. 


PARK. 

See  Will,  4. 


PARLIAMENT. 

See  Constitutional  Law. 


PARTIES. 

See  Contract,  3 — Insurance, 
3 — Mechanics'  Liens — Street 
Railway,  1 — Trial,  2. 


PARTITION. 

See  Mortgage,  1. 


PASSENGER. 

See  Highway,  2 — Master  and 
Servant  —  Negligence  — 
Street  Railway,  1-,  2. 


PASSING-OFF. 
See  Trade  Name. 


Digitized  by 


Google 


662 


ONTARIO  LAW  REPORTS. 


[vol. 


PATENT  FOR  IN^KNTION. 

See  Trade  Name. 


PAYMENT, 

See  Will,  5. 


PAYMENT  INTO  COURT. 

See  Sale  of  Goods,  2. 


PENALTY. 

See    Physicians    and    Sur- 
geons, 1. 


4. 


PERMIT. 

See  Municipal  Corporations, 


PERPETUITIES. 

See  Will,  4. 


1. 


PERSONA  DESIGNATA. 

See   Alien    Enemy — ^Appeal, 


PETITION. 

See  Company,  2. 


PHYSICIANS  AND 
SURGEONS. 

1.  ^^ Infamous  or  Disgraceful 
Conduct  in  a  Professional  Re- 
sped''  —  Ontario  Medical  Act, 
R.S.0. 1914,  ch,  161,  sec,  31  (1)— 
Conviction  for  Offence  against 
Ontario  Temperance  Act,  sec,  51 — 
Evidence — Finding  of  Discipline 
Committee — Adoption  by  College 
Council — Order  for  Removal  of 
Name  from  Register — Penalty — 
Fair  Trial 

Re  Cherniak  and  College 
OF  Physicians  and  Surgeons  of 
Ontario,  434. 

2.  Undertaking  to  Attend  Wom- 
an in   Childbirth — Contract  with 


PHYS.  &  SURGS.— (Con/mwcd.) 
Husband — Failure  to  Attend — 
Death  .  of  '  Child  —  Suffering  of 
Woman — Action  by  her  against 
Accoucheur — Findings  of  Jury — 
Damages — Perv^sity  —  Evidence 
— Notice  to  Attend — Negligence — 
Breach  of  Contract  —  Tort  — 
Practice — Trial  without  Jury. 
Smith  v.  Rae,  518. 


PLACE  OF  TRIAL. 

See  Trial,  2. 


PLANS. 

See  Railway,  2. 


POLICE  MAGISTRATE. 

See  Criminal  Law,  2,  5. 


POWER  OF  APPOINTMENT. 

See  Deed,  2. 


POWER  OF  ATTORNEY. 

See  Principal  and  Agent,  3. 


PRACTICE. 

See  Appeal — Constitutional 
Law — Costs — Criminal  Law,  2 
—Discovery — Municipal  Cor- 
porations, 1 — ^Physicians  and 
Surgeons,  2 — Stay  of  Proceed- 
ings —  Trial  —  Trusts  and 
Trustees. 


PRESUMPTION. 

See  Criminal  Law,  2 — Ven- 
dor AND  Purchaser — ^Will,  6. 


PRINCIPAL  AND  AGENT. 

L  Agent's  Commission  on  Ex- 
change of  Properties — Action  for 
—Statute  of  Frauds,  sec.  13  {6  Geo. 
V.  ch,  24f  sec.  19) — Amendment 
by  8  Geo.  V.  ch.  20,  sec.  58— 
Necessity  for  Agreement  in  TTrif- 
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PRIN.  &  AGENT— (Continued.) 
ing  "Separate  from  Sale  Agree- 
ment*^— Offer  and  Acceptance  on 
one  Sheet  of  Paper — Acceptance 
and  Agreement  to  Pay  Commission 
^  under  one  Signature  of  Party 
Charged. 
Davis  v.  Beggs,  169. 

2.  Authority  of  Agent — Action 
against  Undisclosed  Principals  for 
Price  of  Goods  Sold  upon  Order 
and  Credit  of  Agent — Absence  of 
Knowledge  on  Part  of  Plaintiff  of 
Agency — Holding  out  —  Estoppel 
— Limitation  of  Agent's  Authority 
— Exhaustion  of  Fund  Provided — 
Revocation  of  Authority — General 
Agency  —  Particular  Agency  — 
Syndicate. 

McLaughlin  v.  Gentles, 
477. 

3.  Power  of  Attorney — Author' 
ity  to  Convey  Lands — Provision 
that  Power  not  to  be  Revoked  by 
Death  of  Donor — Powers  of  Attor- 
ney Act,  R.S.O.  1914]  ch.  106, 
sees.  2j  3 — Transfer  of  Lands 
Executed  by  Attorney  after  Death 
of  Donor  in  Name  of  Donor — 
Lands  Vested  in  Representatives  of 
Donor — Devolution,  of  Estates  Act 
— Absence  of  Provision  Author- 
ising Conveyanjce  in  Name  of 
Representatives — Construction  of 
Instrument. 

Re  McC^RTY,  405. 

Se/BAiLMENT,  1 — Company,  1 
— Insurance,  14. 

PRINCIPAL  AND  SURETY. 

See  Guaranty  —  Promissory 
Notes,  2. 


PRIVY  COUNCIL. 

See  Constitutional  Law. 


PROHIBITED  LITERATURE. 

See  Criminal  Law,  2. 


PROHIBITION. 

See  Husband  and  Wife,  2. 


PROMISE  OF  MARRIAGE. 

See  Contract,  2. 


.  PROMISSORY  NOTES. 

1.  Action  in  County  Court  upon 
Note  for  $200  plus  Interest  and 
Notarial  Fees — Note  Made  by 
DefendarUs  and  Held  by  Plaintiff 
— Deposit  in  Bank  fbr  Collection 
— Endorsement  by  Plaintiff — ]Pro- 
test  by  Bank  and  Notice  to  Plaintiff 
and  DefendarUs — Right  of  Plaintiff 
to  Recover  Notarial  Fees  if  Paid  to 
Bank  -^  Unnecessary  Protest  — 
BiUs  of  Exchange  Act,  sec.  109 — 
Action  of  Proper  Competence  of 
Division  Court — Costs — Scale  of 
Costs  —  Untenable  Defence  —  Set- 
off— Costs  of  Appeal. 

Gowans  v.  Crocker  Press 
Co.,  242. 

2.  Transfer  to  Bank  as  Col- 
lateral Security  for  Note  at  Short 
Date  for  Smaller  Amount — Posi- 
tion of  Maker  of  Larger  Note — 
Surety — Notice  to  Bank — Exten- 
sion of  Time  for  Payment  of 
Smaller  Note— Effect  of. 

Royal  Bank  of  Canada  v. 
Waqstaffe,  372. 

See  Insurance,  4. 


PROMOTER. 

See  Contract,  3. 


PROSPECTUS. 

See  Contract,  3. 
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PROTEST. 

See  Promissory  Notes,  1. 


PROVmCIAL  BOARD  OF 
HEALTH. 

See  Public  Health. 


PROXIMATE  CAUSE. 

See     Negligence  —  Street 
Railway,  2. 


PUBLIC  HEALTH. 

Compulsory  Vaccination — Vac- 
cination Act,  JK.S.O.  1914,  ch. 
219,  sec.  12 — Existence  of  Small- 
pox— Duty  of  Municipal  Council 
— Ministerial  Duty — Absence  of 
Discretion  —  Mandamus — Power 
of  Court — Discretion  of  Court — 
Performance  of  Statutory  Duty — 
Necessity  for  Application  to  Court 
by  Person  Entitled  to  Ask  for 
Order — Provincial  Board  of  Health 
—Public  Health  Act,  R.S.0, 1914, 
ch,  218 — Legal  Entity  though  not 
Corporation — Right  to  be  Heard 
in  Court — No  Clear  Legal  Specific 
Right  to  Ask  for  Intervention  of 
Court — Sees,  6  and  7  of  Act — 
Dismissal  of  Application  by  Board 
for  Mandamus  to  Municipal 
Council — Costs, 

Re  Provincial  Board  of 
Health  for  Ontario  and  City 
OF  Toronto,  587. 


PUBLIC  PARK. 

See  Will,  4. 


PUBLIC  POLICY. 

See  Alien  Enemy. 


PUBLIC  SCHOOLS. 

See  Schools. 


PUBLIC  WORKS. 

See  Highway,  1. 


QUALIFICATION. 

See  Municipal  Elections. 

QUIETING  TITLES  ACT. 

See  Title  to  Land. 


RAILWAY. 

1.  Carriage  of  Goods — Conver- 
sion— Negligence — Terms  of  Ship- 
ping Xhder  —  Carriers  —  Ware- 
housemen —  Liability  —  Condi- 
tion Limiting — Railway  Act  of 
Canada,  sec,  34^ — Mercantile  Law 
Amendment  Ad,  sec,  7  (i) — 
Costs — Interest — Judicature  Act, 
sec.  35  (3), 

Getty  and  Scott  Limited  v. 
Canadian  Pacific  R.W.  Co., 
468. 

2.  Expropriation  of  Land  — 
Ontario  Railway  Ad,  1906 — Date 
of  '' Taking''— Deposit  of  Plan  of 
Location — Service  of  Notice  of 
Expropriation  —  Registry  Act  — 
Plan  of  Subdivision — Sale  of  Lots 
— Rights  of  Purchasers — "  Owner'' 
—True  Owner  at  Time  of  "  Tak- 
ing "  —  Compensation  —  Arbitra- 
Hon, 

Re  Toronto  Suburban  R.W. 
Co.  AND  Rogers,  201. 

See  Appeal,  2  —  Constitu- 
tional Law — Street  Railway. 


RECTIFICATION. 

See  Stay  of  Proceedings,  2. 


REDEMPTION. 

See  Mortgage,  1. 


REFORMATION. 

See  Stay  of  Proceedings,  2. 
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REGISTRY  ACT. 

See  Railway,  2 — Vendor  and 
Purchaser. 


RELEASE. 

See  Municipal  Elections. 


RENT. 

See  Landlord  and  Tenant. 


REPAIRS. 

See  Bailment,  2 — Covenant. 


RES  IPSA  LOQUITUR. 

See  Street  Railway,  1. 


RES  JUDICATA. 

See  Stay  of  Proceedings,  2. 


RESCISSION. 

See  Company,    1 — Constitu- 
tional Law — Contract,  1. 


RESIDENCE. 

See  Trial,  2. 


RESOLUTION. 

See  Company,  1. 


REVOCATION. 

See  Contract,  2 — Principal 
AND  Agent,  2,  3. 

RIGHT  OF  WAY. 

See  Covenant — Negligence. 


RULES. 

(Rules  of  March,  1908,  made 
by  the  Supreme  Court  of  Judica- 
tive for  Ontario  under  the  Crim- 
inal Code.) 

Rules  1279  et  seq.:  Rex  v. 
ZuRA,  382. 

(Consolidated  Rules  of  the 
Supreme  Court  of  Ontario,  1913.) 


RXTLES—iCorUinued.) 

Rule  75:  Be  Naubert,  210. 

Rule  85:  Montreal  Trust 
Co.  V.  Richardson,  598. 

Rule  233:     Re  Langdon,  555. 

Rule  245  (6):  Bank  of 
Toronto  v.  Pickering,  289. 

Rule  260:  Hamilton  v. 
Quaker  Oats  Co.,  309. 

Rule  327:  Hamilton  v. 
Quaker  Oats  Co.,  309. 

Rule  339:  Hamilton  v. 
Quaker  Oats  Co.,  309. 

RuleS9S:  Gordon  v.  See,  553. 

Rule  600:     Re  Langdon,  565. 

Rule  G02:  fte Smith  and  Dale, 
403. 

Rtde  604:     Re  Langdon,  555. 

Ride  649:  Jarvis  v.  London 
Street  R.W.  Co.,  141;  Bragg 
V.  Oram,  312. 

Rule  767:  Bank  of  Toronto 
V.  Pickering,  289. 


SALARY. 

See  Company,  2. 


SALE  OF  GOODS. 

1.  Conditional  Sale  —  Agree- 
ment— Default — Repossession  and 
Sale — Conditional  Sales  Ad,  sec, 
8 — Notice  to  Vendor — Right  of 
Redemption — Retention  of  Goods 
for  20  Days — Concealment — De- 
sign—Acceptance of  Payment  after 
Default — Waiver — Poioer  of  Sale 
—Title  to  Goods. 

Stock  v.  Meyers  and  Cook, 
420. 

2.  Contract  for  Supply  of  Fruit 
— Representation  as  to  Quality 
and  Size — Warranty — Breach — 
Damages — Deduction  from  Con- 
tract-price —  Ascertainment  of 
Amount  to  he  Deducted — Value — 
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SALE  OF  GOODS— (Continued,) 
Estimate — Resale  of  Goods  by 
Purchaser  on  same  Warranty — 
Allowances  to  Subvendees — Pay- 
ment into  Court — Rule  308 — 
Costs  —  Offer  before  Action  — 
Appeal  and  Cross-appeal. 

Catalano  &  Sansone  v. 
CuNEo  Fruit  and  Importing 
Co.,  160. 

See  Contract,  1. 


SALE  OF  LAND. 

See  Company,  1 — Executors 
AND  Trustees — Mortgage,  1 — 
Vendor  and  Purchaser. 


SALE  OF  LIQUOR. 

See     Ontario     Temperance 
Act. 


SCALE  OF  COSTS. 

See      Costs   —   Promissory 
Notes,  1. 


3. 


SCALES. 

See  Municipal  Corporations, 


SCHOOLS. 

Public  Schools  —  Garment  oj 
Pupil  Taken  from  Cloak-room — 
Liability  of  Board  of  Education 
for  Loss — Negligence, 

Stevenson  v.  Toronto  Board 
OF  Education,  146. 


SECURITY  FOR  COSTS. 

See  Stay  of  Proceedings,  1. 

SECURITIES. 

See  Criminal  Law,  4 — Mort- 
gage— Promissory  Notes. 


SENTENCE. 

See  CRIMINAL  Law,  2. 


SERVANT. 

See  Master  and  Servant. 


SET-OFF. 

See  Bailment,  2 — Promissory 
Notes,  1. 


SETTLEMENT  OF  CLAIM. 

See  Municipal  Elections. 


SHARES  AND 
SHAREHOLDERS. 

See  Company,   1 — Contract, 
3— Will,  2,  6. 


SHEEP. 

See  Municipal  Corporations, 


SMALLPOX. 

See  PuBUC  Health. 


SOLICITOR. 

See  Trusts  and  Trustees. 

SPECIFIC  PERFORMANCE. 

See  Landlord  and  Tenant,  2. 


4. 


STABLES. 

See  Municipal  Corporations, 


STATUTE  OF  FRAUDS. 

See  Contract,  1 — Landlord 
AND  Tenant,  2 — Principal  and 
Agent,  1. 


STATUTE  OF  LIMITATIONS. 

See  Will,  i. 


STATUTES. 

30  &  :n  Vwi.  ch.  3,  se".  92(10)  (Imp.) 
(British    North    America    Act):  ToR- 
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SrtATXJT'ES— (Continued,) 
ONTO  K.W.  Co.  V.  City  or  Toronto, 
452. 

R.S.O.  1887,  ch.  108  (Devolution  of 
irstates  Act):  /2c  Lynett,  558. 

3  Edw.  VII.  ch.  19,  sec.  541a. 
(Municipal   Act):  City   of   Toronto 

V     k^OLiW  AY     24 

8  Edw'.  VII.  ch.  19,  sees.  326,  537(1), 
580(9),  582  (O.):  J.  G,  Butterworth 
Co.  Limited  v.  City  of  Ottawa,  49. 

4  Edw.  VII.  ch.  22,  sec.  19  (O.). 
(Anpending  Municipal  Act):  City  of 

I'ORONTO   V.    SOLWAY,    24. 

5  Edw.  VII.  ch.  22,  sec.  21  (O.) 
(Air ending  Municipal  Act):  City  of 
Toronto    v.     Solway,  24. 

R.S.C.  1906,  ch.  37,  sees.  46,  59,  237, 
238  (Railway  Act):  Toronto  K.W. 
Co.  V.  City  of  Toronto,. 452. 

R.?.C.  1906,  ch.  37,  ^e*:-.  345:  Getty 
and  Scott  Limited  v.  Canadian 
Pacific  R.W.  Co.,  468. 

R.S.C.  1906,  ch.  119,  sec.  109  (Bills 
of  Exchange  Act):  Gowans  v. 
Crocker  Press  Co.,  242. 

R.S.C.  1906,  ch.  144,  sees.  5,  14 
(Winding-up  Act):  Re  Meaford 
Manufacturing  Co.,  282. 

R.S.C.  1906,  ch.  146,  sec.  355 
(Crin  inal  Code) :  Rex  v.  Loftus,  45. 

R.S.C.  1906,  ch.  146,  sees.  773,  778, 
782,  783,  1018(fc):  Rex  v.  Collier, 
351. 

R.S.C.  1906,  ch.  146,  sees.  852,  853, 
855,  1124:  Rex  v.  Zura,  382. 

R.S.C. -1906,  ch.  146,  sec.  1019: 
Rex  v.  Frechette,  610. 

6  Edw.  VII.  ch.  30  (O.)  (Railway 
Act):   Re  Toronto  Suburban  R.W. 

Co.   AND  ROOERS,  201. 

7  Edw.  VII.  ch.  34,  sec.  97  (O.) 
(Companies  Act):  Montreal  Trust 
Co.  V.  Richardson,  598. 

8  &  9  Edw.  VII.  ch,  32  (D.)  (Amend- 
ing Railway  Act) :  Toronto  R.W\  Co. 
V.  City  of  Toronto,  452. 

3  &  4  Geo.  V.  ch.  43  (O.)  (Municipal 
Act):  J.  G.  Butterworth  Co.  v. 
City  op  Ottawa,  49. 
►  R.S.O.  1914,  ch.  1,  sees.  14(c), 
15(6)  (Interpretation  Act):  Hudson 
AND    Hardy   v.    Township   of   Bid- 

DULPH,   216. 

R.S.O.  1914,  ch.  1,  sec.  16:  J.  G. 
Butterworth  Co.  v.  City  of 
Ottawa,  49. 

R.S.O.  1914,  ch.  1,  sec.  29(</rf):  Re 
Russell  and  Toronto  Suburban 
R.W.  Co.,  394. 

R.S.O.  1914,  ch.  35,  sees.  2  (A),  13 
(Public  Works  Act):  Kankkxtnen  v. 
Township  of  KoRAir,  412. 


ST ATXJTES— (Continued.) 

R.S.O.  1914,  ch.  56,  sees.  12,  26,  43 
(Judicature  Act):  Re  Russell  and 
Toronto  Suburban  R.W.  Co.,  394. 

R.S.O.  1914,  ch.  56,  sec.  16(A): 
Adams  v.  Keers,  113;  Ross  v. 
Scottish  Union  and  National  In- 
surance Co.,  291.  ' 

R.S.O.  1914,  ch.  56,  see.  35  (3): 
Getty  and  Scott  Limited  v.  Can- 
adian Pacific  R.W.  Co.,  468. 

R.S.O.  1914,  ch.  56,  sec.  53:  Gordon 
V.  See,  553. 

R.S.O.  1914.  ch.  56,  sec.  62:  Jew- 
hurst  V.  United  Cigar  Stores 
Limited,  180. 

R.S.0.  1914,  ch.  59,  sees.  22  (1)  (6), 
28  (County  Courts  Act):  Braog  v. 
Oram,  312. 

R.S.O.  1914,  ch.  62,  sec^s.  34,  69 
(Surrogate  Courts  Act) :  Re  Morrow, 
231. 

R.aO.  1914,  ch.  65,  sec.  8  (Arbitra- 
tion Act) :  Heistein  &  Sons  v.  Pomon 
Iron  Works  Limited,  285. 

R.S.O.  1914,  ch.  65,  sec.  17:  Re 
Russell  and  Toronto  Suburban' 
R.W.  Co.,  394. 

R.S.O.  1914,  ch.  75,  sees.  5,  6  (9) 
(Limitations  Act):  Matheson  v. 
Town  of  Mitchell,  546. 

R.S.O.  1914,  ch.  79,  sfecs.  2,  4 
(Judges'  Orders  Enforcement  Act): 
Re  Walker,  86. 

R.S.O.  1914,  ch.  102  (Statute  of 
Frauds):  Petrie  v.  Rae,  19;  Bell  v. 
Chartered  Trust  and  Executor 
Co.,  192. 

R.S.O.  1914,  ch.  102,  sec.  13: 
Davis  v.  Beggs,  169. 

R.S.O.  1914,  ch.  106,  sees.  2,  3 
(Powers  of  Attorney  Act):  Re 
McCarty,  405. 

R.S.O.  1914,  ch.  109,  sec.  37  (Con- 
veyancing and  Law  of  Property  Act): 
MoNTREUiL  V.  Ontario  Asphalt 
Block  Co.  Limited,  136. 

R.S.O.  1914,  ch.  109,  sec.  49:  Mont- 
real Trust  Co.  v.  Richardson,  598 

R.S.O.  1914,  ch.  113,  sees.  9.  19 
(Estates  Tail  Act):  Birdsill  v. 
BiRDSILL,   345. 

R.S.O.  1914,  ch.  119,  sees.  14,  19 
(Devolution  of  Estates  Act) :  Re  CoTfi, 
4;  Re  McCarty,  405;  Re  Lynett, 
558 

R.S.O.  1914,  ch.  120,  sec.  33  (Wills 
Act):  Re  CotA,  4. 

R.S.O.  1914,  ch.  121,  sec.  45 
(Trustee  Act):  Re  Cent,  4. 

R.S.O.  1914,  ch.  122  (Vendors  and 
Purchasers  Act):  Re  Smith  and 
Dale,    403;        Re    McKinley    and 
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STATUTES— (C<m/ini/^rf.) 
McCuLLOTTGH,  535;    Re  Jackson  and 
Snaith,  550. 

R.S.O.  1914,  ch.  123  (Quieting 
Titles  Act):  Re  Lynett,  558. 

R.S.(\  1914,  ch.  124  (Registry  Act): 
Re  Toronto  Suburban  R.W.  Co.  and 
Rogers,  201. 

R.S.O.  1914,  ch.  124,  sees,  71  (1), 
72,  73:  Re  McKinley  and  McCui^ 
LouoH,  535. 

R.S.O.  1914,  ch.  133,  sec.  7  (1) 
(Mercantile  Law  Amendment  Act): 
Getiy  and  Scott  Limited  v.  Can- 
adian Pacific  R.W.  Co.,  468. 

R.S.O.  1914,  ch.  134,  sec.  5  (Assign- 
ments and  Preferences  Act):  Bell  v. 
Chartered  Trust  and  Executor 
Co.,  192. 

R.S.O.  1914,  ch.  135,  aces.  5,  7 
(Bills  of  Sale  and  Chattel  Mortgage 
Act):  Petinato  v.  Swift  Canadian 
Co.  Limited,  247. 

R.S.O.     1914,     ch.     135,     sec.     10: 

WoOLLINOS   V.    BaRR,    1. 

R.S.O.  1914,  ch.  136,  sec.  8  (Condi- 
tional Sales  Act):  Stock  v.  Meyers 
AND  Cook,  420. 

R.S.O.  1914,  ch.  140  (Mechanics  and 
Wage-Earners  Lien  Act):  Metals  Re- 
covery Co.  v.  Molybdenum  Pro- 
ducts Co.,  532. 

R.S.O.  1914,  ch.  143,  sec.  3  (Wages 
Act):    Ball  v.  Thorne,  261. 

R.S.O.  1914,  ch.  151  (Fatal  Accidents 
Act):   Smith  v.  Rae,  518,  523. 

R.S.O.  1914,  ch.  152  (Deserted 
Wives'  Maintenance  Act):  Re  Wiley 
AND  Wiley,  176. 

R.S.O.  1914,  ch.  155,  sec.  38  (2) 
(Landlord  and  Tenant  Act):  Bell  v. 
Chartered  Trust  and  Executor 
Co.,  192. 

R.S.O.  1914,  ch.  161,  sec.  31  (1) 
(Medical  Act):  Re  Cherniak  and 
College  of  Physicians  and  Sur- 
(SEONS  OF  Ontario,  434. 

R.S.O.  1914,  ch.  183,  sees.  163  (1), 
171  (3),  178,  179  (1)  (Insurance  Act): 
Re  Naubert,  210. 

R.S.O.  1914,  ch.  183,  sec.  178  (4): 
Re  Dickenson  and  North  American 
Life  Assurance  Co.,  380, 

R.S.O.  1914,  ch.  183,.  sees.  178, 
181  (2):'  Re  Knibbs  and  Royal 
Templars  of  Temperance,  410. 

R.S.O.  1914,  ch.  183,  sec.  194,  condi- 
tion 24:  Ross  v.  Scottish  Union  and 
National  Insurance  Co.,  291. 

R.S.O.  1914,  ch.  185,  sec.  90  (15), 
(16)  (Rjiilway  Act):  i?e  Russell  and 
Toronto  Suburban  R.W.  Co.,  394. 


STATUTES— (Con/muerf.) 

R.S.O.  1914,  ch.  192,  sees.  53,  319 
(Muni('i|ml  Act):  Rex  ex  rel.  Dart  v. 
Curry,  297. 

R.S.O.  1914,  ch.  192,  sees.  322  (3), 
483  (10):  Re  Mitchell  and  Town- 
ship of  Saugeen.  279. 

R.S.O.  1914,  ch.  192,  sec.  345:  Re 
Russell  and  Toronto  Suburban 
R.W.  Co.,  394. 

R.S.O.  1914,  ch.  192,  sec.  460: 
Walker  v.  Township  op  Southwold, 
265:     Kankkunen  v.  Township  of 

KORAH,   412. 

R.S.O.  1914,  ch.  195.  sec.  10  (1)  (d) 
(Assessment   Act):      Re  Studebaker 

CORPORAIION      of      CaNAPA      LiMITED 

AND  City  of  Windsor,  78. 

R.S.O.  1914,  ch.  169,  see.  7  (Muni- 
cipal .Vrbitration  Act):  Re  Russell 
and  Toronto  Suburban  R.W.  Co., 
394. 

R.S.O.  1914,  ch.  206,  sec.  3  (3> 
(Highway  Travel  Act):  Godfrey  v. 
Cooper,*  565. 

R.SjO.  1914,  ch.  207,  sees.  3,  4, 
6  (1),  24  (Motor  Veliicles  Art): 
Godfrey  v.  Cooper,  565. 

R.S.O.  1914,  ch.  207,  sec.  19: 
Walker  v.  Martin,  144. 

R.S.O.  1914,  ch.  218  (Public  Health 
Act):  Re  Provincial  Board  of 
Health  for  Ontario  and  City  of 
Toronto,  587. 

R.S.O.  1914,  ch.  219,  sec.  12  (Vac- 
cination Act):  Re  Provincial  Board 
OF  Health  for  Ontario  and  City  of 
Toronto,  587. 

R.S.O.  1914,  ch.  246,  sees,  17,  18. 
19  (Dog  Tax  and  Sheep  Protection 
Act):  Hudson  and  Hardy  v.  Town- 
ship OF  BiDDULPH,  216. 

4  Geo.  V.  ch.  ITO,  sec.  11  (O.)  (Amend- 
ing Insurance  Act):  Re  Knibbs  .\nd 
Royal  Templars  op  Temperance. 
410. 

5  Geo.  V.  ch.  2  (D.)  (War  Measui^es 
Act,  1914):   /Jc  Walker,  86. 

5  Geo.  V.  ch.  2,  sec.  6  (D.):  Rex 
V.  ZuRA,  382. 

5  Geo.  V.  ch.  22,  sec.  5  (1)  (O.) 
(Mortgagors  and  Purchasers  Relief 
Act,  1915):  Re  Sharp  and  Mandel, 
208. 

6  Geo.  V.  ch.  24,  sec.  19  (O.) 
(Amending  Statute  of  Frauds) :  Davis 
V.  Beogs,  169. 

6  Geo.  V.  ch.  36,  sec.  5  (O.)  (Amend- 
ing Insurance  Act):  Re  Naubert, 
210;  Re  Dickenson  and  North 
American  Life  Assurance  Co.,  380; 
Re  Knibbs  and  Royal  Templars  of 
Temperance,  410. 
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STATUTES— {Continued.) 
6  Geo.  V.  ch.  50,  sees.  40,  84,  102 
(O.)  (Ontario  Temperance  Act):    Rbx 
V.  McKay,  125. 

6  Geo.  V.  ch.  50,  sec.  51  (O.)  (Ont- 
ario Temperance  Act) :  Re  Cherniak 
AND  College  of  Physicians  and 
Surgeons  of  Ontario,  434. 

6  Geo.  V.  ch.  56  (O.)  (Amending 
Dog  Tax  and  Sheep  Protection  Act): 
Hudson  and  Hardy  v.  Township  of 
BlDDTTLPH,  216. 

7  Geo.  V,  ch.  48,  sec.  2  (Amending 
Highway  Travel  Act):  Godfrey  v. 
Cooper,  565. 

7  Geo.  V.  ch.  49,  sec.  14  (O.) 
(Amending  Motor  Vehicles  Act): 
Walker  v.  Martin,  144. 

8  Geo.  V.  ch.  20,  sec.  58  (O.) 
(Amending  Statute  of  Frauds):  Davis 
V.    BBGQfl,    169. 

8  Geo.  V.  ch.  46  (O.)  (Dog  Tax  and 
Sheep  Protection  Act):  Hudson  and 
Hardy  v.  Township  of  Biddulph, 
216. 


STAY  OF  PROCEEDINGS. 

1.  Motion  to  Stay  Proceedings 
in  Action — Submission  to  Arbitra- 
tion —  Arbitration  Act,  R.S.O. 
19H,  ch.  65,  sec,  8 — Previoiis 
Issue  and  Service  of  Order  for 
Security  for  Costs — Practice, 

Heistein  &  Sons  v.  Polson 
Iron  Works  Limited,  285. 

2.  Second  Action  Brought 
Vexatiausly  —  Jurisdiction  of 
Court  to  Stay — Ejject  of  Judgment 
—  Res  Judicata  —  Action  for 
Reformation  of  Contract  upon 
which  Former  Action  Brought-^ 
Fraud  —  Time-limit  for  Bringing 
Action — Ontario  Insurance  Act, 
sec,  194,  condition  2^ — Estoppel 
— Costs — Motion  to  Stay — Forum 
— Court  or  Chambers. 

Ross  V.  Scottish  Union  and 
National  Insurance  Co.,  291. 


STORAGE. 

See  Bailment,  2. 


STREET  RAILWAY. 

1.  Injury  to  Passenger — Fall 
Caused  by  Breaking  of  Strap — 
Negligence — Primd  Fade  Case — 
Res  Ipsa  Loquitur — Evidence^in 
Rebuital — Absence  of  Evidence  of 
Inspection — Findings  of  Jury-^— 
Nondirection — New  Trial — Hits- 
band  of  Injured  Passenger  Joined 
a«  Co-plaintiff  —  Damages  — 
Expenses — Loss  of  Consortium, 

Brawley  v.  Toronto  R.W. 
Co.,  31. 

2.  Injury  to  Person  Alighting 
from  Car  in  Highway  by  Outward 
Swing  of  Rear  Steps  of  Car — 
Negligence — Proodmate  Cause  of 
Injury — Liability — Duty  of  Rail- 
way Company  to  Passenger — 
Continuance  of  Journey. 

Barr  v.  Toronto  R.W.  Co. 
AND  City  of  Toronto,  64. 

See  Constitutional  Law. 


SUBMISSION. 

See  Stay  of  Proceedings,  1. 

SUBSEQUENT 
INCUMBRANCER. 

See  Mortgage,  1. 


SUMMARY  TRIAL. 

See  Criminal  Law,  5. 


SURETY. 

See    Guaranty — Promissory 
Notes,  2. 


SURGEON. 

See    Physicians    and     Sur- 
geons. 


SURRENDER. 

See  Insurance,  2 — Landlord 
and  Tenant,  2. 
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SURROGATE  COURTS. 

See  Appeal,  1. 


SURVIVING  EXECUTOR. 

^See  Executors  and  Trustees 
-Will,  3. 


SYNDICATE. 

See   Company,    1 — Principal 
AND  Agent,  2. 


TACKING. 

See  Mortgage,  1. 


TAXES. 

See  Landlord  and  Tenant,  1 
—Will,  5. 


TENANCY  BY  THE  CURTESY. 

See  Title  to  Land. 


TENANT. 

See  Landlord  and  Tenant. 


TENANT  FOR  LIFE. 

See  Improvements. 


TESTAMENTARY  CAPACITY. 

See  Will,  7. 


THEFT. 

See  Criminal  Law,  3,  4,  5. 


TIME. 

See  Contract,  1 — Mechan- 
ics' Liens  —  Municipal  Cor- 
porations, 2  —  Promissory 
Notes,  2 — Stay  of  Proceed- 
ings, 2  —  Vendor  and  Pur- 
chaser. 


TITLE  TO  LAND. 

Receipt  of  Rents  by  Husband  of 
Deceased  Owner — Attempt  to  Shew 
Title  by  Possession — Petition  by 
Devisees  of  Hitsband  under  Quiet- 


TITLE  TO  LASD—iContinved.) 
ing  Titles  Act — Evidence — Onus 
— Character  of  Husband^ a  Posses- 
sion— Tenancy  by  the  Curtesy — 
Devolviion  of  Estates  Acty  R.S,0. 
1887,  ch,  108— Rights  of  Children 
—  Protection  by  Father  —  ^6- 
sentees. 
Re  Lynett,  558. 

See  Deed,  2 — Executors  and 
Trustees  —  Improvements  — 
Mechanics'  Liens  —  Vendor 
AND  Purchaser. 


TRADE  NAME. 
Infringement  —  Descriptive 
Word — Manufacturing  Process — 
Patented  Invention — Expiry  of 
Patents  —  Acquisition  of  Second- 
ary Meaning — Evidence — ' '  Pas- 
ing  off'* — Deception- — Reasonable 
Possibility, 

RUBBERSET  Co.  AND  RUBBER- 

SET    Co.    Limited    v.    Boeckh 
Brothers  Co.  Limited,  1L 


TRADING  WITH  THE  ENEMY. 

See  Alien  Enemy. 


TRESPASSER. 

See  Negligence. 


TRIAL. 

1.  Action  for  Criminal  Con- 
versation— Allegation  of  Adultery 
and  Claim  for  Damages — Judica- 
ture Acty  sec.  53 — Entry  far  Trial 
at  Non-jury  Sittings — Waiver — 
Rule  398 — Transfer  to  Non-jury 
List. 

Gordon  v.  See,  553. 

2.  Place  for  Trial  of  Action — 
RuU  245  (6)  —  ''Re^dence''  of 
Parties — Bank — Branch  Office — 
County  Court  Action — Order  Re- 
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TRIAL— (Continued.) 
fusing  to  Change  Place  of  Trial — 
Right  of  Appeal— Rule  767. 

Bank  of  Toronto  v.  Picker- 
ing, 289. 

^  See  Criminal  Law — Mechan- 
ics' Liens  r-  Physicians  and 
Surgeons. 


TRUST  COMPANY. 

See  Contract,  3. 


TRUSTS  AND  TRUSTEES. 

Money  Held  by  Solicitors  in 
Trust  for  Creditors  of  Insolvent 
Trader  —  Application  upon 
Orig  nating  Notice  for  Interpreta- 
tion of  Trust  and  Directions  as  to 
Distribution  of  Money  ■ —  Oral 
Trust — Non-existence  of  Instru- 
ment to  be  Construed — Rules  233, 
600,  604. 

Re  Langdon    555. 

See  Alien  Enemy — Deed,  2 
— Executors  and  Trustees — 
Will,  5. 


UNDERTAKING. 

See  Contract,  3. 


VACCINATION. 

See  Public  Health. 


VEHICLES. 

See  Motor  Vehicles  Act. 


VENDOR  AND  PURCHASER. 

Agreement  for  Sale  of  Land — 
Objection  to  Title  —  Conveyance 
Made  in  1888  to  Person  "in 
TrusV^ — Evidence  of  Nature  and 
Terms  of  Trust  and  Right  of  Per- 
son to  Sell,  not  Obtainable — 
Absence  of  Actual  Notice — Con- 
structive  Notice  —  Registry  Act, 


VENDOR  & P— (Continued.) 
sees.  71(1),  72,  73 — Presumption 
— Lapse  of  Time. 

Re  McKiNLBY  and  McCul- 
lough,  535. 

See  Company,  1 — Deed,  2— 
Executors  and  Trustees  — 
Mechanics'  Liens. 


VENUE. 

Se6 -Trial,  2. 


VOLUNTARY  PAYMENTS. 

See  Will,  5.      ' 


WAGES. 

Se?  Assignments  and  Pref- 
erences. 


WAIVER. 

See  Sale  of  Goods,  1. 


WAR  MEASURES  ACT. 

See  Alien  Enemy — Criminal 
Law,  2. 


WAREHOUSEMEN. 

See  Railway,  1. 


WARRANTY. 

See  Sale  of  Goods,  2. 


WATER. 

See  Covenant. 


WAY. 

See  Covenant  —  Highway  — 
Negligence. 


WEIGHTS  AND  MEASURES. 

See  Municipal  Corporations, 
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WILL. 

1.  Construction  —  Devise  and 
Bequest  to  Widow — "Free  f/se'' 
of  Estate  for  Lifetime — Devise  and 
Bequest  to  Children  of  what  '^vnll 
Remain  Unspent ' ' — Application 
to  Money  and  other  Personal 
Property — Inapplicability  to  Land 
— Life-estate  of  Widow  in  Land 
and  Remainder  to  Children  in 
Fee. 

Re  Richer,  367. 

2.  Construction  —  Distribution 
of  Property  among  Children — 
Equality — ''Property  Situated  in 
Ontario'^— Testator  Domiciled  in 
Ontario  —  Shares  of  Dominion 
Railway  Company .  Stock — Head 
Office  of  Company  in  another 
Province  —  Certificates  Kept  in 
Ontario  —  Situs  of  Incorporeal 
Property  ' '  Mobilia  Sequuntur 
Personam ' ' — * '  Property  Situated 
in  Alberta  and  Saskatchewan^* — 
Intention  of  Testator — ''My  said 
Children*' — "As  hereinbefore  Set 
forth.** 

Re  LuNNESs,  320. 

3.  Construction — Gift  to  Child- 
ren— Gift  over  in  Event  of  Testa- 
trix Dying  without  Issue  or  Child- 
ren Dying  without  Issue — Child- 
ren Surviving  Mother — Absolute 
Interest  Subject  to  be  Divested  in 
Event  of  Death  of  Children  Leaving 
no  Issue  Surviving — WiUs  Act, 
sec.  33 — Power  of  Sale  of  Real 
Estate — Exercise  by  Executors — 
Devolution  of  Estates  Act^  sec.  14 
— Death  of  Executors — Executor 
of  Last  Surviving  Executor  — 
Administrator  with  Will  Annexed 
— Trustee  Act^  sec.  45 — Interest  of 
Infants  —  Approval  of  Official 
Guardian   or   Order   of  Judge — 


WJLLr— {Continued,) 
Devolution  of  Estates  Act,  sec.  19 
— Proceeds    of    Sale — Period    of 
Distribution. 
Re  Co76,  4. 

4.  Devise  of  Land  to  Town 
Corporation  for  Public  Park  for 
ever — Acceptance  on  Conditions 
of  Will — Proviso  that  Park  be 
Kept  in  Repair — Breach — Man- 
atory  Order — Forfeiture  for  Breach 
— Limitations  Act,  R.S.O.  1914, 
ch.  75,  sees.  5,  6  {9)— Effect  of 
Proviso — Condition  Subsequent — 
Rule  against  Perpetuities. 

Matheson  v.  Town  op 
Mitchell,  546. 

5.  Devise  to  Widow  of  Right  of 
Occupation  of  Dwelling-house  for 
Life  or  until  House  Sold — Life- 
estate — Liability  of  Widow  for 
Taxes — Legacy  of  Lump-sum  to 
Widow — Interest  Paid  by  Execu- 
tor for  one  Year  after  Death — 
Right  of  Executor  to  Recover  or 
Apply  upon  Principal — Breach  of 
Trust  —  Voluntary  Payments  — 
Interest  on  Sums  to  be  Repaid. 

Re  McDonald,  358. 

6.  Provision  for  Daughter  — 
Gift  Made  to  her  upon  her  Mar- 
riage in  Lifetime  of  Testator — 
House  Property  Conveyed  Subject 
to  Mortgage  —  Advancement  — 
Ademption  —  Presumption  — 
Obligation  of  Estate  to  Exonerate 
Property  from  Burden  —  Com- 
pany-shares Held  by  Testator — 
New  Shares  Issued  in  Lieu  of 
Dividends — Whether  Income  or 
Capital — Question  of  Fact. 

Re  Bicknell,  416. 

7.  Testamentary  Capacity  — 
Capability      when      Instructions 
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WILL— {Continued.) 
Given — Execution  of  Documents 
three  Days  later  and  one  Day 
before  Death — Evidence — Appeal 
— Reversal  of  Finding  of  Trial 
Judge — Establishmenl  of  Will. 
Faulkner  v.  Faulkner,  69. 

See  Alien  Enemy  —  Con- 
tract, 2 — Deed,  1,  2 — Insur- 
ance, 3. 


WINDING-UP. 

See  Company,  2. 


WORDS. 

**  Accomplices'' :Rbx  v.  Frech- 
ette, 610. 

** Addition  thereto:''  Dime 
Savings  Bank  v.  Mills,  492. 

^^As  hereinbefore  Set  forth :"  Re 
Lunness,  320. 

'^Assignment  or  Surrender  of 
Policy:"  Re  Knibbs  and  Royal 
Templars  of  Temperance,  410. 

*M/  once:"  Petrie  v.  Rae,  19. 

'* Banking  Institution:"  Mont- 
real Trust  Co.  v.  Richardson, 
598. 

'* Business  of  a  Manufacturer'" 
Re  Studebaker  Corporation 
of  Canada  Limited  and  City 
of  Windsor,  78. 

* '  By  any  Order  Directs :' '  Tor- 
ONTO  R.W.  Co.  V.  City  of 
Toronto,  452. 

''Circumstances  Attributable  to 
War:"  Re  Sharp  and  Mandel, 
208. 

'* Consent:"  Rex  v.  Collier, 
351. 

"  Costs  in  the  Cause  to  the  Plain- 
tiff:" Jarvis  v.  London  Street 
R.W.  Co.,  141. 

''Criminal  Conversation:"  Gor- 
don V.  ?ee,  553. 


WORDS— {Continued. ) 

"Dying  without  Issue:"  Re 
C6t6,  4. 

"For  the  Purposes  of  my  Will:" 
Re  Smith  and  Dale,  403. 

"Free  Use:"   Re  Richer,  367. 

"General  Agent:"  McLaugh- 
lin V.  Gentles,  477. 

"In  Equal  Shares:"  /?e  Dick- 
enson AND  North  American 
Life  Assurance  Co.,  380. 

"Infamous  or  Disgraceful  Con- 
duct  in  a  Professional  Respect:'^ 
Re  Cherniak  and  College  of 
Physicians  and  Surgeons  of 
Ontario,  434. 

"In  Trtist:"      Re  McKinley 

AND   McCuLLOUGH,    535. 

"Lasting  Improvements:" 
MoNTREuiL  V.  Ontario  Asphalt 
Block  Co.  Limited,  136. 

" Make  or  Manufacture:'^  Rex 
V.  Abrams,  287. 

"My  said  Children:"  Re 
Lunness,  320. 

"My  Insurances:"     Re 

BERT,    210. 

"Objectionable  Matter:" 
V.  ZuRA,  382. 

"Owner:"  Re  Toront 
urban  R.W.  Co.  and  R 
201. 

* '  Particular      Agent : ' 
Laughlin  v.  Gentles,  4*3 

"Person  in  the  Employ 
Owner:"  Walker  v.  M 
144. 

"Prohibited  Literature:'^ 
V.  ZuRA,  382. 

"Property  Situated  in  . 
and  Saskatchewan:"  Re 
NESS,  320. 

"Property  Situated  in  On 
Re  Lunness,  320. 

"Ptiblic  Work:"  Kank 
V.  To^'nship  of  Korah,  4 
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